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PRACTICE  REPORTS. 


SUPEEME  COUET. 

1  \  .  : 

FRANK  LOBDELL  and  others,  infants  by  FRANCIS  BICKERSTAFF, 
their  guardian,  respondents  agt.  AMMON  LOBDELL  and 
others,  appellants. 

In  an  action  for  the  specific  performance  of  an  agreement  to  convey  land,  the  rule 
is  not  as  strict  now  as  formerly,  in  reference  to  the  proof  of  the  exact  agreement 
alleged  in  the  complaint. 

If  the  allegations  of  the  cause  of  action  are  not  unproved  in  their  entire  scope 
and  meaning ;  and  the  variance  is  not  material  •  and  no  one  has  been  misled ; 
and  especially  if  no  question  of  variance  was  raised  at  the  trial,  the  objection 
taken  on  appeal  that  the  agreement  as  set  forth  in  the  complaint  is  widely  dif- 
ferent from  that  found  by  the  referee,  will  be  disregarded. 

In  an  action  by  heirs  at  law  of  an  intestate  son,  claiming  a  specific  performance 
of  an  oral  agreement  for  the  conveyance  of  land,  against  the  devisees  of  the 
father,  one  of  the  defendants,  a  devisee,  cannot  be  a  witness  on  his  own  behalf 
to  prove  a  conversation  between  the  father  and  son,  and  in  which  the  witness 
took  part,  respecting  the  agreement  by  the  father  to  give  the  son  a  deed  of  the 
property,  on  the  performance  of  certain  conditions. 

And  it  is  not  material  whether  the  witness  took  part  in  the  conversation  or  not. 
The  broad  objection  is  that  he  proposed  by  his  evidence  of  the  confessions  or 
declarations  of  the  deceased  father  of  the  plaintiffs  (the  son)  to  defeat  their 
title  as  the  heirs  at  law,  and  to  establish  his  own  title,  he  being  a  defendant. 
If  the  case  does  not  come  literally  within  the  words  of  the  statute  ( Code,  §  399-), 
"  any  transaction  or  communication  had  personally  by  such  party  with  the 
deceased  "  father  of  the  plaintiffs,  it  is  within  the  intention  of  the  statute. 

It  is  a  rule  in  equity  that  a  specific  performance  of  an  agreement  will  not  be 
decreed  unless  the  agreement  is  founded  upon  a  sufficient  consideration.  The 
plaintiff  must  make  a  meritorious  case. 

Held,  in  this  case  that  assuming  the  facts  as  found  by  the  referee,  the  case  of  the 
plaintiffs  was  meritorious,  and  they  were  entitled  to  the  relief  demanded : 
although  there  was  much  doubt  whether  the  agreement  as  found  by  the  referee 
was  ever  made.  The  case  however  was  not  destitute  of  equity.  The  evidence 
showed  an  intention  on  the  part  of  the  father  to  give  the  land  to  his  son,  when 
he  (the  father)  should  die  ;  and  some  of  the  evidence  tended  strongly  to  show 
that  he  had  already  given  him  the  land. 

Argued  at  Erie  General  Term  May,  1866. 
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Before  GROVEB,  P.  J.,  DANIELS,  MARVIN  and  DAVIS,  Justices, 
and  decided  Erie  General  Term  September,  1866. 

APPEAL  from  judgment  entered  on  the  report  and  decision 
of  a  referee.  The  facts  sufficiently  appear  in  the  opinion  of 
the  court. 

GEO.  W.  COTHBAN,  for  plaintiffs. 

I.  The  facts  found  by  the  referee  are  fully  sustained  by 
the  evidence. 

The  status  of  the  parties  as  found  was  conceded : 

That  in  1846,  Pliny  Lobdell  was  seized  of  a  farm  of 
57  37-100  acres  of  wild  land  in  town  of  Hamburg,  was 
admitted. 

That  pursuant  to  a  verbal  agreement  between  Pliny  and 
Seymour,  in  1846,  Seymour  entered  into  possession  of  the 
south  fifteen  acres  of  this  farm. 

That  Seymour,  in  conjunction  with  Pliny,  built  a  log  house 
thereon,  and  in  1847,  moved  with  his  family  into  it,  and  fin- 
ished it  off  while  living  in  it. 

That  no  part  of  it  was  cleared  when  Seymour  moved 
on  it. 

That  Seymour  cleared  it  all  up  but  about  three  acres. 

And  fenced  it. 

Reduced  it  to  cultivation. 

Raised  crops  on  it. 

Sold  the  wood,  and  logs  and  bark,  and  had  the  avails. 

Built  a  framed  barn. 

Dug  a  well. 

Planted  fruit  trees. 

Built  a  framed  house  and  moved  in  it  in  1852,  and  lived 
therein  until  his  death. 

He  and  Pliny  built  line  fence  between  the  fifteen  acres  and 
rest  of  the  farm. 

He  continued  in  possession  from  1846  to  May,  1864,  when  . 
he  died. 

And  paid  the  taxes  thereon. 

All  this  was  done  with  Pliny's  knowledge. 
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He  claimed  the  land  as  Ms  own  to  Pliny  himself. 

As  well  as  to  other  members  of  Pliny's  family. 

And  to  his  neighbors. 

He  claimed  that  Pliny  had  promised  him  a  deed  of  it.  He 
told  Pliny  so.  And  also  told  his  neighbors. 

It  was  always  spoken  of  in  Pliny's  family  as  Seymour's 
lot. 

He  frequently  asked  his  father  for  a  deed  of  it. 

Pliny  declined  giving  it,  saying  his  word  was  as  good  as  a 
deed. 

Pliny  told  many  of  his  neighbors  that  it  was  Seymour's 
land — that  he  had  set  it  off  for  him  as  Seymour  had  worked 
hard  for  him,  and  showed  Oliver  Pierce  the  line  clear  through 
between  the  two  parts  of  the  lot. 

That  he  intended  to  give  him  a  deed  of  it.  And  after 
Seymour's  death,  he  said  to  Pierce  that  "  he  meant  to  have 
deeded  it  to  Seymour  before  he  died,  but  did  not." 

Each  of  these  facts  is  either  conceded,  or  proved  dis- 
tinctly— nearly  every  one  of  them  by  defendants  witnesses. 

The  only  points  seriously  combatted  by  defendants'  coun- 
sel in  submitting  the  case  to  the  referee,  were  -as  to  the 
nature  of  the  verbal  agreement  and  the  character  of  Sey- 
mour's possession  under  it. 

The  single  question  of  fact  to  be  determined  here  is  what 
was  the  agreement  ?  The  nature  of  which  will  necessarily 
characterize  Seymour's  possession. 

That  the  possession  of  Seymour  and  his  acts  in  relation 
to  the  land  were  clearly  in  pursuance  of  and  conformity  to 
this  agreement,  within  the  rule,  will  scarcely  be  controverted. 
The  referee's  finding  is  explicit. 

The  testimony  of  Anna  Lobdell,  Seymour's  widow  and 
plaintiff's  mother,  fully  sustains  the  referee,  and  would  have 
warranted  him  in  finding  a  contract  of  purchase  and  pay- 
ment of  consideration. 

Seymour  desired  to  go  west,  and  by  reason  of  the  offer  of 
this  land,  he  was  detained  from  going. 

But  independent  of  her  testimony,  the  evidence  of  Nancy 
Lobdell  Pliny's  widow  and  Seymour's  mother — notwith- 
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standing  the  bitterness  of  her  feelings  towards  Seymour's 
family,  taken  in  connection  with  the  repeated  declarations 
of  Pliny  Lobdell,  that  these  fifteen  acres  were  Seymour's, 
and  the  persistent  claims  of  ownership  of  the  land  made  by 
Seymour  to  his  father,  to  William  Bussel,  as  well  as  to  his 
neighbors ;  his  continued  claims  that  Pliny  had  promised 
him  a  deed  of  it,  and  his  oft  repeated  demand  of  his  father 
for  the  deed,  most  clearly  and  decisively  sustain  the  referee's 
finding. 

No  man  possessed  of  a  grain  of  sense  would  have  so  con- 
tinuously and  pertinaciously  insisted  that  the  land  was  his, 
that  his  father  had  promised  him  a  deed  of  it,  and  follow  it 
up  with  his  requests  for  the  deed,  had  there  been  no  agree- 
ment that  this  land  was  Seymour's.  Then  add  the  acts  and 
declarations  of  Pliny,  and  there  can  be  no  doubt  of  it. 

A  great  variety  of  declarations  of  Seymour  tending  to 
show  that  he  did  not  claim  to  own  this  land,  were  proved  on 
the  part  of  the  defendants.  By  reference  to  the  evidence,  it 
will  be  seen  that  nearly  all  of  these  witnesses  are  relatives 
of  the  defendants,  and  some  of  them  with  impaired  char- 
acters. 

But  the  question  as  to  whom  to  believe  and  whom  to  dis- 
believe, was  purely  a  matter  for  the  referee,  and  his  decisions 
in  that  respect  will  not  be  disturbed  (Eschbaugh  agt.  Syra- 
cuse Distilling  M.  and  B.  Co.  27  How.  Pr.  B.  125). 

It  is  proper  that  I  should  here  state  that  the  finding  of 
the  referee,  that  subsequent  to  Seymour's  death,  Pliny  ousted 
Seymour's  family  and  took  possession  of  this  land,  is  a  mis- 
take. The  plaintiffs  have  at  all  times  been,  and  now  are  in 
possession  of  it.  The  finding  is  not  of  such  a  material  fact 
as  to  vitiate  his  conclusions. 

II.  Part  performance  of  a  parol  agreement  for  the  con- 
veyance of  real  property,  will  take  the  case  out  of  the  statute, 
and  specific  performance  will  be  decreed.  ( WiUiston  agt. 
JVWiston,  41  Baib.  8.  C.  B.  635,643 ;  McCray  agt.  HcCray, 
30  Barb.  S.  C.  JR.  633 ;  Surcombe  agt.  Pinninger,  17  Eng.  L. 
an.i  Eq.  R.  212 ;  Traphagen  agt.  Trapkagen,  40  Barb.  S.  C. 
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£.  537 ;  2  Story's  Eq.  Juris.  §  761 ;  Marplwt  agt.  Jones,  1 
Swanst.  181.) 

The  agreement  in  this  case  was  that  if  Seymour  would  go 
on  to  and  clear  up,  cultivate  and  improve  these  fifteen  acres, 
Pliny  would  convey  the  same  to  him  by  deed. 

This  agreement  was  performed  by  Seymour,  not  only  in 
part,  but  entirely.  He  expended  not  only  his  time,  but  his 
money  in  improving  this  land,  with  the  knowledge  of  Pliny. 
There  is  no  means  by  which  his  heirs  can  be  adequately 
indemnified,- save  by  compelling  a  conveyance  to  be  executed. 
Not  only  would  it  be  a  hardship,  but  a  fraud  upon  these 
children  to  permit  these  defendants  to  deprive  them  of  this 
little  patrimony  left  them  by  their  father ;  and  it  is  their  all 
of  this  world's  goods.  This  case  comes  clearly  within  the 
rule  laid  down  by  Justice  STORY,  "  that  nothing  is  to  be  con- 
sidered as  a  part  performance,  which  does  not  put  the  party 
into  a  situation,  which  is  a  fraud  upon  him,  unless  the  agree- 
ment is  fully  performed."  (2  Story's  Eq.  Juris.  §  761 ;  Malins 
agt.  Brown,  4  Comst.  E.  403.) 

To  permit  the  defendants  to  interpose  the  statute  here  as 
a  defense,  would  be  to  make  it  a  statute  to  protect  frauds, 
instead  of  a  statute  to  prevent  them. 

III.  There  was  a  sufficient  consideration  to  sustain  this 
agreement.  There  was  both  a  good  consideration  and  a 
valuable  one. 

The  grantee  was  the  grantor's  son,  and  the  son  whom  the 
grantee  has  repeatedly  informed  his  neighbors  was  the  only 
one  who  remained  home  and  worked  for  his  father. 

Then  Seymour  proposed  to  go  west  and  purchase  a  farm, 
and  to  induce  him  not  to  go,  Pliny  agreed  that  if  he  would 
remain,  and  go  on  to  and  clear  up,  cultivate  and  improve 
these  fifteen  acres,  the  land  should  be  his,  and  he  would  con- 
vey it  to  him  by  deed.  Seymour  agreed  to  it  and  fully  per- 
formed the  agreement. 

The  whole  farm  was  wild  lands.  To  procure  these  fifteen 
acres  to  be  cleared  up  and  improved,  would  enhance  the 
value  of  the  remaining  portion,  vastly  more  than  the  value 
of  the  whole  as  wild  lands.  In  securing  this,  as  well  as  a 
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place  to  board  his  laboring  men  in  clearing  up  the  other  part 
of  the  farm,  Pliny  received  a  valuable  consideration  amply 
sufficient  to  sustain  the  agreement. 

Then  there  was  the  time  and  money  expended  by  Seymour 
in  improving  the  land. 

IV.  The  variance  between  the  allegations  in  the  complaint 
and  the  proof  as  to  the  quantity  of  land,  is  not  a  material 
rariance  (Code,  §§  169, 170, 171). 

There  was  no  question  as  to  this  variance,  raised  at  the 
trial.  Had  there  been,  it  could  have  been  corrected.  It  is 
not  too  late  even  now,  if  the  court  regards  it  of  any  import- 
ance (Harris  agt.  KnickerbacJcer,  5  Wend.  638). 

The  defendants  not  having  taken  the  objection  at  the  trial, 
it  is  waived.  (Pike  agt.  Evans,  15  J.  R.  210 ;  Shall  agt. 
Lathrop,  3  HIE,  237  ;  Lawrence  agt.  Baker,  5  Wend.  301.) 

The  cases  of  Harris  agt.  Knickerbocker  (supra)  and  Phil- 
lips agt.  Thompson  (1  Johns.  Ch.  fi.  131),  were  cases  which 
arose  under  the  former  practice,  when  the  rules  relative  to 
allowing  amendments  to  pleadings,  were  more  strict  than 
under  the  Code.  An  examination  of  these  cases  show  that 
they  were  both  sustained,  although  reversed  on  particular 
grounds,  so  as  to  enable  the  court  below  to  proceed  in  the 
manner  directed  by  the  court  of  review. 

So  to  as  to  the  counsel's  objection  that  Seymour  did  not  take 
possession  of  fifteen  acres — that  there  is  not  fifteen  acres 
within  the  fence.  As  to  this  objection,  the  referee  held  that 
there  was  no  proof  how  much  land  was  included  within  the 
fence,  but  that  the  agreement  related  to  fifteen  acres.  This 
court  ought  not  to  interfere  with  the  judgment  on  mere  sug- 
gestion of  counsel,  unsupported  by  any  evidence.  It  was 
the  fault  of  the  defendants  that  no  proof  was  offered  on  this 
point — the  plaintiffs  being  content  to  take  the  fifteen  acres, 
even  if  the  part  fenced  off  contained  more  than  that  amount. 

V.  There  is  no  error  in  the  rulings  of  the  referee  in  exclud- 
ing the  testimony  offered  at  folios,  147  and  151. 

The  plaintiffs  are  the  heirs  at  law  of  Seymour  Lobdell, 
deceased,  and  claim  title  to  the  locus  in  quo,  as  such  heirs, 
immediately  through  Seymour.  The  witnesses  offered  are 
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defendants,  and  defend  as  devisees  of  Pliny  Lobdell,  and  as 
such  claim  the  title  to  this  land. 

No  matter  about  the  peculiar  phraseology  of  section  399 
of  the  Code,  its  obvious  meaning  and  intention  are  to  pre- 
vent a  party  to  an  action,  who  claims  title  to  the  subject 
matter  of  the  action,  from  testifying  in  his  own  behalf  as 
against  heirs  at  law,  to  any  matter  or  thing  which  he  learned 
or  acquired  personally  from  their  ancestor.  The  section  was 
intended  to  embrace,  not  only  what  the  ancestor  said  per- 
sonally to  the  witness,  but  what  he  said  in  the  witnesses' 
presence — to  close  the  mouth  of  a  living  party  to  all  verbal 
information  he  may  have  acquired,  in  any  manner,  from  the 
ancestor  of  the  plaintiffs ;  to  withhold  from  the  living  party 
the  opportunity,  as  against  the  representatives  of  the 
deceased,  to  testify  to  that  which,  if  the  dead  could  arise 
and  speak,  they  might  controvert ;  to  that  which  no  living 
tongue  can  speak,  save  that  of  the  living  interested  party. 

Such  was  the  view  the  learned  referee  took  of  the  section ; 
and  I  submit  that  he  was  correct. 

The  sole  question  of  construction  in  Simmons  agt.  Sisson 
(26  N.  Y,  264),  was  whether,  under  the  Code  prior  to  the 
amendment  of  1862,  a  "  conversation  "  was  a  "  transaction." 
The  court  held  it  was  not. 

The  case  was  tried  before  the  amendment  of  1862,  and 
what  Judge  ROSEKRANS  says  in  relation  to  the  amended  sec- 
tion has  not  the  force  of  an  adjudication  which  this  court  is 
bound  to  follow. 

VI.  Should  the  court  be  of  the  opinion  that  the  evidence 
offered  to  be  given  by  George  Lobdell,  as  to  the  conversa- 
tion heard  by  him  was  competent,  it  does  not  necessarily 
follow  that  a  new  trial  must  be  granted. 

The  only  point  litigated  was  "  about  the  terms  upon  which 
Seymour  entered  upon  the  land  in  question." 

The  defendants  had  already  examined  twelve  witnesses  on 
this  point,  and  subsequently  called  three  more,  who,  with 
George  Lobdell,  who  testified  generally,  except  as  to  this 
conversation,  made  sixteen  witnesses.  The  plaintiffs  called 
but  nine  in  all. 
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The  rejected  testimony  was  merely  cumulative,  and  could, 
by  no  possibility  have  changed  the  result,  especially  as  the 
referee  decided  the  case  in  favor  of  the  plaintiffs  mainly  on 
the  testimony  of  Nancy  Lobdell,  the  defendants'  witness. 

The  weh1  settled  rule  in  courts  of  equity  is  that  a  new  trial 
will  not  be  granted  on  account  of  the  reception  of  improper 
or  the  rejection  of  competent  evidence,  where  it  is  plain  to 
be  seen  that  the  result  would  have  been  the  same  had  the 
improper  evidence  been  rejected,  or  the  competent  evidence 
received. 

When  the  result  is  satisfactory,  courts  of  equity  never 
reverse  judgments  on  account  of  technical  objections.  (1 
Barb.  Ch.  Prac.  459 ;  Baker  agt.  Ray,  2  Russd  Ch.  R.  63, 
66,  76-7 ;  Bootle  agt.  Blundell,  19  Fes.  Ch.  R.  503.) 

Simmons  agt.  Sission  (supra],  was  an  action  at  law  where 
technical  rules  are  enforced. 

It  is  confidently  submitted  that  this  is  a  proper  case  for 
the  enforcement  of  the  equity  rule. 

H.  BOIES  and  P.  G.  PARKER,  for  defendants. 

The  complaint  alleges  that  Pliny  Lobdell,  for  a  good  and 
valuable  consideration,  paid  by  Seymour  Lobdell,  sold  and 
by  parol  conveyed  to  said  Seymour,  certain  premises  par- 
ticularly described  therein  containing  about  fourteen  acres. 
That  he  delivered  to  Seymour  the  possession  thereof,  and 
agrees  to  execute  to  him  a  deed  at  any  time  on  request. 

The  answer  denies  the  agreements  charged.  The  referee 
finds  that  Pliny  being  the  owner  of  a  wild  lot,  "  made  a  ver- 
bal agreement  with  Seymour  that  if  he,  Seymour,  would 
take  possession  of,  clear  up,  reduce  to  cultivation  and  make 
improvements  upon  a  part  of  said  piece  of  wild  land  to  be 
taken  off  the  southerly  end  thereof,  the  said  fifteen  acres 
should  become  and  be  the  property  of  him,  the  said  Sey- 
mour, and  that  he,  the  said  Pliny,  would  convey  the  same  to 
him  by  a  sufficient  deed  of  conveyance  for  that  purpose." 

These  agreements  are  widely  different.     The  one  declared 
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on  is  a  sale.     The  one  proved  an  agreement  to  give  the  land 
if  Seymour  clears  it  up. 

One  is  a  sale  of  fourteen  acres  of  land  described  by  metes 
and  bounds.  The  other  an  agreement  to  give  fifteen  acres. 
The  one  an  agreement  to  execute  a  deed  upon  request.  The 
other  an  agreement  to  execute  it  if  Seymour  would  clear  up 
and  improve  the  land. 

To  entitle  the  plaintiffs  to  recover,  they  must  prove  the 
identical  agreement  set  out  in  the  complaint.  (Phillips  agt. 
Thompson,  1  Johns.  Gli.  131 ;  Harris  agt  Knickerbocker,  5 
Wend.  638-646 ;  Wilde  agt.  Fox,  1  Band.  165-170 ;  Byrne 
agt.  Bomaine,  2  Edw.  445.) 

In  Phillips  agt.  Thompson,  the  rule  is  stated  as  follows : 
"  To  entitle  the  party  to  take  the  case  out  of  the  statute  on 
the  ground  of  part  performance  of  the  contract,  he  must 
make  out  by  clear  and  satisfactory  proof  the  existence  of 
the  contract  as  laid  in  his  bill  and  the  act  of  part  perform- 
ance must  be  of  the  identical  contract  set  up  by  him.  It  is 
not  enough  that  the  act  is  evidence  of  some  agreement,  but 
it  must  be  unequivocal  and  satisfactory  evidence  of  the  par- 
ticular agreement  charged  in  the  bill." 

In  Harris  agt.  Knickerbocker,  decided  in  the  court  of 
errors,  the  decree  of  the  chancellor  was  reversed  because 
the  plaintiff  had  declared  on  a  contract  where  the  purchase 
money  was  payable  in  instalments,  with  interest,  and  proved 
a  contract  by  which  the  purchase  money  did  not  draw 
interest. 

II.  To  entitle  the  plaintiffs  to  a  judgment  under  the  agree- 
ment found  by  the  referee,  they  must  prove  that  Seymour 
performed  the  conditions  upon  which  he  was  to  have  the 
land. 

He  certainly  could  not  be  entitled  to  land  that  he  never 
possessed,  and  yet  a  part  of  the  land  which  the  judgment 
directs  these  defendants  to  convey  he  never  did  possess. 

III.  Can  such  an  agreement  as  is  found  by  the  referee, 
be   enforced  by   a   court  of  equity,   especially  where  the 
defendants  offer  to  show  that  the  plaintiffs  suffer  no  pecu- 
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niaiy  loss  by  reason  of  the  non-performance  of  the  agree- 
ment? 

In  4  Kent's  Commentaries,  451,  it  is  said :  "  The  ground 
of  this  interference  of  chancery  is  fraud  in  resisting  the 
completion  of  an  agreement  partly  performed,  and  which 
part  performance  would  work  a  fraud  upon  the  party  unless 
the  agreement  was  carried  into  complete  execution." 

In  Harris  agt.  Knickerbocker  (5  Wend.  656),  Senator 
OLIVER  in  delivering  the  opinion  of  the  court  says  :  "  The 
specific  execution  of  parol  agreements  is  decreed  in  chan- 
cery for  the  purpose  of  preventing  fraud,  *  *  *  the 
plaintiff  should  prove  what  the  contract  was  in  fact,  and  the 
extent  of  its  execution,  and  what  the  injury  and  fraud  con- 
sists in." 

In  Phillips  agt.  Thompson  (1  Johns.  Ch.  131),  the  chancellor 
says :  "  I  agree  with  the  wise  and  learned  judges  who  have 
declared  that  the  courts  ought  to  take  a  stand  against  any 
encroachment  upon  the  statute,  and  not  to  go  one  step 
beyond  the  rule  and  precedents  already  established." 

I  know  of  no  reported  case  in  which  it  is  held  that  an 
agreeement  to  give  away  real  estate  can  be  enforced  by  a 
court  of  equity,  or  that  any  other  agreement  to  convey  can 
be  enforced  unless  a  violation  of  that  agreement  would 
impose  a  pecuniary  loss  upon  the  party  asking  its  perform- 
ance. 

IV.  Another  rule  requires  that  an  agreement  to  be  enforced 
must  be  certain  in  its  terms  and  mutual  in  its  character 
(Germon  agt.  Machin,  6  Paige,  288). 

In  this  case  a  promise  to  convey  premises  to  a  son  in  con- 
sideration of  his  supporting  the  parent,  there  being  no  agree- 
ment on  his  part  to  support  the  parent,  it  was  held  could 
not  be  enforced. 

V.  The  referee  erred  in  excluding  the  evidence  of  Amman 
and  George  B.  Lobdell,  as  to  the  arrangement  under  which 
Seymour  took  possession  of  the  land  in  question. 

The  exceptions  in  section  399  of  the  Code,  as  amended 
in  1865,  so  far  as  they  relate  to  this  case,  must  read  as 
follows : 
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Provided  however,  that  *  *  *  a  party  to  an  action 
(shall  not)  be  examined  in  his  own  behalf  in  respect  to  any 
.transaction  or  communication  had  personally  by  said  *  * 
party  with  a  deceased  person,  against  parties  who  are  the 
heirs  at  law  of  such  deceased  person,  where  they  have 
acquired  title  to  the  cause  of  action  immediately  from  said 
deceased  person,  or  (against  parties)  who  have  been  sued  as 
such  *  *  *  heirs  at  law. 

This  provision,  as  I  understand  it,  excludes  the  defend- 
ants from  the  right  to  testify  to  any  transaction  had  person- 
ally with  Seymour  Lobdell  and  the  plaintiffs  from  the  right 
to  testify  to  any  transaction  had  between  them  and  Pliny 
Lobdell,  but  it  does  not  exclude  either  party  from  the  right 
to  testify  as  to  transactions  between  Seymour  and  Pliny. 

There  is  no  stronger  reason  for  rejecting  the  evidence  of 
the  defendants  in  this  case  than  there  is  for  excluding  the 
evidence  of  all  parties  as  to  every  transaction  not  within  the 
personal  knowledge  of  their  adversaries. 

Such  a  construction  is  not  in  accordance  with  either  the 
spirit  or  the  letter  of  the  statute. 

VI.  Is  it  just  that  these  defendants  should  be  made  to  pay 
the  costs  of  this  trial  ?  It  seems  to  me,  inasmuch  as  they 
have  been  able  to  defend  successfully  against  the  only  claim 
of  right  which  the  plaintiffs  ever  made  to  them,  and  are 
beaten  upon  an  agreement  they  never  heard  of  until  it 
appeared  in  the  evidence  upon  the  trial  and  the  findings  of 
the  referee,  that  it  is  a  little  hard  to  compel  them  to  pay  the 
costs  of  this  trial. 

By  the  court,  MAEVIN,  J.  Action  to  cpmpel  specific  per- 
formance of  parol  contract  concerning  land. 

The  plaintiffs  allege  in  their  complaint  that  in  November, 
1846,  Pliny  Lobdell,  for  a  good  and  valuable  consideration 
paid  by  Seymour  Lobdell,  sold,  and  by  parol  conveyed  to 
Seymour.  Lobdell  a  certain  piece  of  land,  describing  it.  Sey- 
mour Lobdell  entered  into  possession  and  made  improve- 
ments. He  died  intestate  in  May,  1864.  The  plaintiffs  are 
his  heirs  at  law.  He  was  the  son  of  Pliny,  who  died  in 
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November,  1864,  having  devised  the  land  in  question  to  some 
of  the  defendants. 

The  referee  found  the  agreement  was  "  that  if  Seymour 
would  take  possession  of,  and  clear  up,  reduce  to  cultivation 
and  make  improvements  upon  a  part  of  said  piece  of  wild 
land  containing  fifteen  acres,  to  be  taken  off  the  southerly 
end  of  said  lot,  the  fifteen  acres  should  become  and  be  the 
property  of  Seymour,  and  that  he,  Pliny,  would  convey 
the  same  to  hin)  by  a  sufficient  deed  for  that  purpose." 

The  whole  tract  of  land  owned  by  Pliny,  the  father,  was 
some  fifty-eight  acres.  The  referee  found  that  Seymour 
took  possession  of  the  fifteen  acres  under  the  agreement ; 
that  he  built  a  log  house  aided  by  his  father,  and  moved  his 
family  into  it  in  the  fall  of  1847 ;  he  cleared  all  the  land 
except  about  three  acres  and  cultivated  it.  A  line  fence  was 
built  by  him  and  his  father  between  the  fifteen  acres '  and 
the  residue  of  the  land,  and  Pliny,  the  father,  improved  and 
occupied  the  residue.  Seymour  built  a  barn  on  the  fifteen 
acres,  and  in  1852  a  framed  house.  In  short,  the  finding  of 
facts  by  the  referee  shows  that  he  fully  performed  on  his  part. 
He  claimed  to  be  the  owner  of  the  fifteen  acres,  and  on 
several  occasions  requested  his  father  to  convey  the  land  to 
him.  His  father  refused,  but  frequently  said  he  should  give 
him  a  deed  when  he,  Pliny,  died. 

The  counsel  for  the  appellants  objects  that  the  agreement 
as  set  forth  in  the  complaint  is  widely  different  from  that 
found  by  the  referee ;  that  the  former  was  a  sale  and  the 
latter  an  agreement  to  give  the  land,  if  Seymour  cleared  it 
up ;  and  he  claims  that  in  this  action  there  can  be  no  reco- 
very unless  the  identical  agreement  set  out  in  the  complaint 
is  proved ;  and  he  cites  several  cases  which  were  decided 
prior  to  the  Code.  I  apprehend  that  the  rule  is  not  as  strict 
now  as  it  formerly  was.  This  is  not  a  case  where  the  alle- 
gations of  the  cause  of  action  were  unproved  in  their  entire 
scope  and  meaning ;  and  the  variance  was  not  material.  No 
one  has  been  misled.  If  necessary,  the  complaint  could 
have  been  amended,  and  may  be  even  now.  No  question  of 
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variance  was  raised  upon  the  trial  (See  Code,  §§  169,  170, 
171,  173).     The  objection  is  untenable. 

The  defendant  Ainmon  Lobdell,  a  son  of  Pliny,  and  one  of 
the  devisees  of  the  land,  was  a  witness  for  defendants.  The 
defendants  offered  to  prove  by  him  a  conversation  as  to  the 
terms  upon  which  Seymour  entered  upon  the  land  in  ques- 
tion held  between  Seymour  and  Pliny  in  presence  of  witness, 
and  in  which  conversation  the  witness  took  part.  Upon 
objection  the  evidence  was  excluded,  and  the  defendants 
excepted.  The  plaintiffs  claimed,  as  the  heirs  of  Seymour, 
and  the  witness  Ammon  claimed  as  the  devisee  of  his  father, 
Pliny.  By  the  Code  (§  399),  a  party  to  an  action  cannot  be 
examined  in  his  own  behalf,  in  respect  to  any  transaction  or 
communication  had  personally  by  such  party  with  a  deceased 
person  against  parties  who  are  executors,  administrators, 
heirs  at  law,  next  of  kin,  or  assignees  of  such  deceased  per- 
son, when  they  have  acquired  title  to  the  cause  of  action 
immediately  from  said  deceased  person,  and  have  been  sued 
as  such  by  the  executors,  administrators,  heirs  at  law,  next 
of  kin  or  assignees. 

The  present  action  is  by  the  heirs  at  law  of  Seymour  Lob- 
dell, and  it  is  against  the  devisees  of  Pliny  Lobdell.  The 
devisee  of  the  land  is  offered  as  a  witness  to  prove  a  conver- 
sation between  Pliny  and  Seymour,  and  in  which  he  took 
part,  for  the  purpose  of  defeating  the  title  of  the  heirs  of 
Seymour  and  establishing  his  own  title.  In  my  opinion  the 
offered  evidence  was  properly  excluded. 

The  object  of  the  evidence  was  to  show  by  the  declara- 
tions or  confessions  of  Seymour  Lobdell,  facts  tending  to 
defeat  the  title  of  the  plaintiffs,  his  heirs.  The  defendant, 
witness,  participated  in  the  conversation ;  but  in  my  opinion, 
if  he  had  taken  no  part  in  the  conversation,  he  would  not  have 
been  permitted  to  give  evidence  of  the  conversation  of  these 
deceased  parties.  This  question  is  also  in  the  case  of  George 
Lobdell,  another  defendant  and  devisee,  who  was  a  witness, 
and  the  offer  was  made  to  prove  by  him  a  conversation  in 
his  presence  between  Pliny  and  Seymour,  about  the  terms 
upon  which  the  latter  entered  upon  the  land  in  question.  In 
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this  offer  nothing  is  said  of  the  witness  taking  part  in  the 
conversation.  In  my  opinion  it  is  not  material  whether  the 
•witness  took  part  in  the  conversation  or  not.  The  broad 
objection  is  that  he  proposed  by  his  evidence  of  the  confes- 
sions or  declarations  of  the  deceased  father  of  the  plaintiffs, 
to  defeat  their  title  as  the  heirs  at  law,  and  to  establish  his 
own  title,  he  being  a  defendant.  It  may  perhaps  be  said 
that  the  case  does  not  come  "  literally  within  the  words  of 
the  statute  " — any  transaction  or  communication  had  per- 
sonally by  the  witness  with  the  deceased  father  of  the  plain- 
tiff, but  in  my  opinion  it  is  within  the  intention  of  the 
statute.  The  mischief  to  be  guarded  against  is  obvious. 
We  are  referred  to  Simmons  agt.  Sissori  (26  N.  Y.  R.  276), 
in  which  it  was  held  that  a  conversation  between  the  deceased 
and  a  third  party,  overheard  by  the  defendant,  might  be 
proved  by  the  defendant  as  a  witness — that  the  hearing  of 
such  conversation  was  not  "a  transaction  had  personally 
between  the  deceased  and  the  party"  within  the  meaning 
of  the  Code.  After  the  trial  of  that  cause  the  Code  was 
amended  by  inserting  "  or  communication  "  after  the  word 
"  transaction."  In  that  case  Justice  KOSEKBANS  took  notice 
of  the  amendment  of  1862,  and  remarked  that  "  even  as  the 
section  now  stands,  it  does  not  prohibit  a  party  testifying  to 
a  conversation  between  the  deceased  and  a  third  person 
heard  by  the  party,  and  in  which  he  did  not  participate." 
This  was  obiter.  In  the  case  under  consideration  both  the 
parties  to  the  conversation  are  dead.  The  witness  claims 
title  under  one  of  them,  and  the  plaintiffs  under  the  other, 
and  against  the  party  deceased,  under  whom  the  witness 
defendant  claims. 

It  is  objected  that  the  agreement  as  found  by  the  referee 
ought  not  to  be  decreed  to  be  specifically  performed.  It  is 
argued  that  it  rested  upon  no  sufficient  consideration.  It  is 
undoubtedly  a  rule  in  equity  that  a  specific  performance  of 
an  agreement  will  not  be  decreed  unless  the  agreement  is 
founded  upon  a  sufficient  consideration.  The  plaintiffs  must 
make  a  meritorious  case.  In  this  case,  according  to  the 
findings  of  the  referee,  Pliny  Lobdell,  the  father  of  Sey- 
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mour,  owned  about  fifty-eight  acres  of  wild,  uncultivated 
land,  and  he  proposed  to  his  son  Seymour,  who  had  recently 
been  married,  that  he  should  go  on  to  one  end  of  the  land 
and  there  clear  it  up,  &c.,  &c.,  make  improvements,,  and  that 
he  would  convey  to  him  fifteen  acres  off  of  that  end  of  the  land, 
or  in  the  language  of  the  referee  "the  fifteen  acres  should 
become  and  be  his  property,  and  he,  Pliny,  would  convey  it 
to  him."  Seymour  performed.  It  was  certainly  an  import- 
ant undertaking  on  his  part.  The  clearing  up  of  the  land 
and  the  erection  of  the  necessary  buildings,  and  it  may  be 
that  Pliny  derived  a  direct  benefit  in  the  enhanced  value 
of  his  remaining  land.  He  moved  on  to  that  a  few  years 
after  and  improved  it.  This  case  is  much  like  WiUiston  agt. 
Williston  (41  Barb.  S.  C.  E.  635). 

Assuming  the  facts  as  found  by  the  referee,  I  agree  with 
him  that  the  case  of  the  plaintiffs  is  meritorious,  and  that 
they  are  entitled  to  the  relief  given  them.  Whether  the 
agreement  as  found  by  the  referee  was  ever  made,  I  certainly 
have  much  doubt.  I  have  read  all  the  evidence  with  much 
care.  The  case  was  to  turn  upon  the  character  of  the  pos- 
session of  Seymour  Lobdell,  the  father  of  the  plaintiffs. 
Did  he  enter  into  possession  in  the  character  of  a  purchaser 
and  occupy  and  improve  the  property  as  his  own  ?  Mrs. 
Lobdell,  the  mother  of  the  plaintiffs,  was  a  witness,  and 
states  that  she  was  present  when  the  agreement  was  made 
between  her  husband  and  his  father.  This  was  in  1846  or  1847. 
She  says  that  Pliny  told  Seymour  that  he  could  have  that 
fifteen  acres  of  land  for  what  he  owed  him ;  that  is  what 
Pliny  owed  Seymour,  and  to  go  on  to  it  and  take  possession 
of  it,  and  Seymour  told  him  he  would.  In  her  cross-exami- 
nation she  stated  that  soon  after  they  moved  on  to  the  place, 
she  and  her  husband  told  Pliny  that  they  wanted  a  deed, 
and  he  said  he  would  not  give  them  a  deed  until  he  died, 
because  he  wanted  to  give  Seymour  the  whole  fifty-five 
acres,  and  that  he  said  this  several  times. 

Joel  S.  Smith  was  a  witness  for  the  plaintiffs,  and  stated 
that  he  had  a  talk  with  Pliny  two  or  three  years  previous  to 
the  trial.  Witness  inquired  about  Seymour's  health,  and 
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remarked  to  Pliny  that  he  ought  to  do  pretty  well  by  Sey- 
mour, as  he  had  stood  by  him  from  a  boy,  and  taking  his 
health  into  consideration  ;  Pliny  said  he  intended  to ;  that  he 
had  set  him  off  fifteen  acres  of  land  as  his  own,  and  intended 
to  do  more  at  his  death  if  he  should  not  outlive  the  boy. 

Houghton  Clough  was  a  witness,  and  proved  that  upon 
his  application  to  Pliny  for  some  whitewood  logs,  Pliny 
stated  that  Seymour  had  some  to  sell ;  witness  saw  Seymour 
and  bought  some  logs  of  him. 

Alexander  Petrie  was  a  witness ;  Pliny  told  this  witness 
that  Seymour  was  pressing  him  for  a  deed  of  the  place,  and 
that  he  did  not  incline  to  give  him  a  deed  at  present ;  that 
he  considered  his  word  good  for  that  amount  of  land.  This 
was  all  the  evidence  given  in  chief  touching  any  agreement 
for  a  title  to  the  land. 

A  large  number  of  witnesses,  some  fifteen  or  more,  were 
examined  by  the  defendants ;  a  large  portion  of  them  were 
relatives,  including  Mrs.  Pliny  Lobdell.  Their  evidence 
tended  strongly  to  show  that  Seymour  did  not  enter  upon 
the  land  and  make  the  improvements  under  any  agreement 
by  which  his  father  was  to  convey  the  land  to  him,  but  that 
the  object  of  Pliny  was  to  provide  a  home  for  Seymour  (who 
was  much  out  of  health),  and  that  he  probably  intended  to 
give  the  fifteen  acres  to  him  when  he,  Pliny,  should  die. 

The  evidence  shows  that  Seymour  often  claimed  that  his 
father  was  to  give  him  a  deed,  and  he  often  requested  a 
deed  ;  Pliny  denied  that  he  was  under  any  obligation  to  give 
him  a  deed,  and  always  refused  to  do  so.  It  would  seem 
from  the  evidence  of  Mrs.  Lobdell,  the  mother  of  Seymour, 
that  there  was  at  one  time  an  understanding  that  Seymour 
should  go  on  to  the  land  (she  speaks  of  fourteen  acres)  and 
his  brother  go  on  to  the  other  portion  (fourteen  acres),  and 
use,  and  improve  and  occupy  the  lands  respectively,  in  a 
manner  to  please  their  father,  and  that  they  should  have  it 
when  he  died. 

That  Pliny  was  in  debt  to  Seymour  when  he  went  on  to 
the  land,  or  at  any  time  thereafter,  is,  I  think,  clearly  dis- 
proved. He  worked  for  his  father  a  short  time  after  he  was 
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of  age,  and  by  the  testimony  of  the  mother  he  was  fully 
paid  for  this.  It  appears  that  he,  Pliny,  assisted  Seymour 
about  building  the  house,  &c. 

When  the  defendants  rested,  the  plaintiffs  called  four  or 
five  additional  witnesses,  who  testified  to  conversations  with 
Pliny,  mainly  to  the  effect  that  he,  Pliny,  had  given  the  fif- 
teen acres  to  Seymour,  or  that  he  recognized  the  land  as 
belonging  to  him,  or  that  Seymour  was  to  have  the  land,  or 
that  he  had  set  it  off  to  him.  In  short,  I  think  the  evidence 
shows  an  intention  on  the  part  of  Pliny,  that  Seymour  should 
have  the  land  when  he,  Pliny,  should  die.  Some  of  the  evi- 
dence tends  strongly  to  show  that  he  had  already  given  the 
land  to  Seymour.  The  case,  however,  must  rest  mainly  on 
the  evidence  of  the  mother  of  the  plaintiffs,  and  it  must 
have  been  mainly  upon  her  evidence  that  the  referee  found 
the  agreement.  The  case  is  very  peculiar.  I  am  not  pre- 
pared, upon  the  whole  case,  to  dissent  from  the  conclusion 
drawn  by  the  referee  from  the  testimony.  The  witnesses 
were  before  him.  The  case  is  not  destitute  of  equity,  and 
upon  the  whole,  I  think  the  judgment  should  be  affirmed. 

AH  the  judges  concurring,  judgment  affirmed. 


SUPKEME  COUKT. 

'    THE  PEOPLE  ex  rel.  FRANCIS  H.  DUFF  agt.  SAMUEL  BOOTH, 

Mayor  of  the  City  of  Brooklyn. 
2 

The  comptroller  of  the  city  of  Brooklyn  has  not  exclusive  power  over  the  financial 

concerns  of  the  city. 
The  mayor  is  vested  with  a  discretionary  check  in  respect  to  payments  out  of  the 

city  treasury;  and  it  is  his  duty  to  take  care  that  no  money  is  drawn  out  of  the 

treasury  unless  in  pursuance  of  law. 

Kings  County  Special  Term  July,  1866. ' 

APPLICATION  for  a  mandamus  against  the  mayor  of  the 
city  of  Brooklyn,  to  oblige  him  to  sign  a  warrant  issued  by 
the  comptroller  of  the  city  to  Francis  H.  Duff.  The  war- 
VCL.  XXXII. 
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rant  was  claimed  to  be  in  payment  to  Duff  of  a  balance  of 
$7,000  and  upwards,  claimed  by  him  as  surviving  partner 
of  John  F.  Barrett,  deceased,  who  in  his  lifetime  had  a  con- 
tract with  the  city  for  repairing  the  streets  for  the  year  1864. 
Affidavits  were  read  on  behalf  of  the  mayor,  showing  that 
the  executor  of  Barrett  claimed  the  money,  and  that  the 
alleged  partnership  agreement  was  believed  to  be  a  forgery. 

CKOOKE  &  BERGEN,  for  rclator,  cited  city  charter,  section 

13,  title  3. 
JOHN  G.  SCHTJMAKER,  corporation  counsel,  for  the  mayor. 

I.  This  proceeding  is  substantially  directed  at  the  city  of 
Brooklyn  and  its  treasury.     The  mayor  is  the  nominal  party 
only.     It  is  simply  "  an  attempt  to  collect  a  disputed  claim, 
for  which  object  the  writ  was  never  designed  "  (Peojde  agt. 
Thompson,  25  Barb.  73). 

The  affidavits  show  that  Duff  is  not  entitled  to  the  money, 
and  that  there  is  another  claimant  who  has  sued  the  city  for 
the  money.  The  relator  not  having  a  "  clear  legal  right,"  is 
not  entitled  to  the  writ.  (People  agt.  Sup.  of  Chenango,  11 
N.  Y.  p.  563 ;  Same  agt.  Eamson,  2  N.  T.  p.  409.) 

II.  There  being  a  strong  flavor  of  fraud  about  the  claim, 
the  mayor  properly  refused  to  sign  the  warrant.     It  was  his 
duty  so  to  do  (The  People  ex  rel.  Green  agt.  Wood,  35  Barb. 
653,  §§  11  and  15,  title  3,  City  Charter). 

GILBERT,  J.  Upon  the  evidence  disclosed  by  the  affida- 
vits it  is  at  least  doubtful  whether  the  relator  is  entitled  to 
the  moneys  for  which  the  warrant  was  drawn,  and  I  am  con- 
strained to  say  that  I  can  find  nothing  in  the  papers  before 
me  which  make  it  the  duty  of  the  comptroller  to  draw  the 
warrant  in  favor  of  the  relator.  The  contract  was  with  Bar- 
rett. He  is  dead.  Prima  facie,  his  legal  representatives 
are  entitled  to  the  money  due  from  the  city.  The  relator 
claims  that  he  was  a  partner,  and  produces  a  certificate  to 
that  effect,  alleged  to  have  been  signed  by  Barrett.  This  is 
denied  by  disputing  the  genuineness  of  the  signature  of 
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Barrett  to  the  certificate  and  other  facts.  It  further  appears 
that  the  executor  of  Barrett  has  sued  the  city  to  recover  the 
money  for  which  the  comptroller  drew  the  warrant  in  favor 
of  the  relator.  I  can  find  nothing  in  the  charter  of  the  city 
or  in  the  general  statutes  of  the  state  authorizing  the  comp- 
troller to  adjudicate  the  question  of  the  title  to  the  money  ; 
and  it  is  very  clear  that  a  statute  making  such  a  determina- 
tion binding  on  the  representatives  of  Barrett  would  be 
yoid.  The  action  of  the  street  commissioner  related  only  to 
the  doing  of  the  work,  and  that  of  the  auditor  related  only 
to  the  legality  of  the  employment,  and  the  amount  of  the 
bills.  Their  certificates  had  no  effect  upon  the  right  to 
receive  the  money. 

The  question  then  is  whether  the  mayor  was  concluded 
by  the  action  of  the  comptroller  and  bound  to  sign  the  war- 
rant as  a  mere  ministerial  act.  I  think  not.  The  argument 
of  the  counsel  for  the  relator  would  be  applicable  if  the 
question  related  only  to  the  amount,  because  in  that  case 
the  mayor  would  be  bound  by  the  determination  of  the 
officers  to  whom  the  statute  had  confided  that  specific  power 
on  that  subject.  But  the  power  of  determining  a  litigated 
claim  against  the  city  has  not  been  vested  in  the  comptroller 
or  any  other  city  officer  to  the  exclusion  of  the  mayor. 
The  provision  of  the  charter  is  that  no  money  shall  be  drawn 
or  paid  out  of  the  treasury  except  upon  warrants  signed  by 
the  mayor  or  acting  mayor  and  comptroller,  and  counter- 
signed by  the  clerk. 

It  is  contended  that  the  power  conferred  upon  the  comp- 
troller to  manage  the  financial  concerns  of  the  corpora- 
tion, and  administer  oaths  to  persons  prosecuting  claims 
against  it,  is  exclusive  in  its  nature,  and  that  the  mayor  is 
vested  with  no  discretionary  check  in  respect  to  payments 
out  of  the  city  treasury,  but  is  under  a  legal  obligation  to 
sign  every  warrant  which  has  the  signature  of  the  comp- 
troller. I  cannot  assent  to  this.  On  the  contrary,  I  think 
the  mayor  has  the  power,  and  that  it  is  his  duty  to  take  care 
that  no  money  is  drawn  out  of  the  treasury  unless  in  pursu- 
ance of  law. 
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In  the  present  case  the  appropriate  remedy  is  by  action 
against  the  corporation.  The  mayor,  I  think,  had  the  power, 
and  properly  exercised  it  in  refusing  to  sign  the  warrant  in 
question.  But  if  I  am  wrong  on  this  point,  it  does  not  fol- 
low that  the  relator  is  entitled  to  the  writ  of  mandamus. 
The  granting  or  refusing  the  writ  is  a  matter  of  discretion, 
and,  under  the  facts  of  this  case,  I  think  it  ought  to  be 
refused.  For  as  was  said  by  Judge  EMMOTT  in  The  People 
agt.  TJie  Contracting  Board  (27  N.  Y.  R.  381),  to  entitle  a 
party  to  this  remedy  "  there  must  be  a  clear  legal  right,  not 
merely  to  a  decision  in  respect  to  the  thing  sought,  but  to 
the  thing  itself." 

The  writ  is  refused ;  the  order  to  be  settled  on  one  day's 
notice. 


COUET  OF  APPEALS. 

IN  THE  MATTER  of  the  petition  of  MORTIMER  LIVINGSTON  and 
HENRY  W.  LIVINGSTON,  infants,  by  JOHN  LIVINGSTON,  their 
guardian,  for  the  removal  of  DANIEL  C.  BIRDSALL,  from 
the  office  of  trustee  under  the  trust  deed  of  WILLIAM 
WINTER. 

1.  As  against  the  creator  of  a  trust,  under  a  trust  deed  securing  to  the  grantor 
the  rents,  issues  and  profits  of  real  estate  during  life,  with  remainder  over,  the 
court  will  not  interfere  in  behalf  of  the  remainder-men,  to  give  them  more  than 
is  secured  to  them  by  the  very  terms  of  the  settlement. 

2.  Those  claiming  in  remainder  under  such  a  trust  deed,  are  interested  in  the  man- 
agement of  the  trust  estate,  and  may  prevent  waste,  calculated  to  injure  or 
destroy  the  estate  in  remainder ;  but  the  creator  of  the  trust  is  the  only  person 
who  is  interested  in  the  execution  of  the  express  trusts  therein  mentioned. 

8.  The  statute  does  not  authorize  a  proceeding  by  petition,  at  the  instance  of  those 
entitled  in  remainder,  to  remove  a  trustee  of  an  express  trust  to  receive  the 
rents  and  profits  of  lands,  and  apply  them  to  the  use  of  any  person,  daring  the 
life  of  such  person. 

4.  The  statute  authorizing  any  person  interested  in  the  execution  of  express 
trusts,  to  apply  for  the  removal  of  a  trustee  on  petition,  was  only  intended  to 
embrace  that  class  of  persons  who  are  immediately  interested,  and  who  might 
be  injured  by  a  violation  of  the  trust,  or  by  the  insolvency  or  other  incompe- 
tency  of  the  trustee. 

5.  It  was  erroneous  in  the  court  below  to  entertain  a  petition  for  the  removal  of  a 
trustee,  except  upon  the  application  of  the  creator  of  the  trust. 
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6.  Where  the  evidence  tended  to  show  that  a  deed  of  trust  was  obtained  by  fraud 
and  undue  influence,  from  a  person  of  weak  or  unsound  mind,  it  was  the  duty 
of  the  court  below  to  dismiss  the  petition  for  the  removal  of  the  trustee,  unless 
the  judge  was  fully  satisfied  that  the  trust  deed  was  the  voluntary  act  of  a  sane 
man. 

7.  Assuming,  however,  that  the  grantor  was  competent  to  create  the  trust,  and 
that  the  deed  is  valid,  the  court  ought  not  to  remove  the  trustee  against  the 
wishes  of  the  creator  of  the  trust. 

8.  An  order  made  upon  motion  in  a  special  proeeeding,  is  not  a  proper  subject  for 
a  rehearing. 

9.  It  is  questionable  whether  a  rehearing  upon  the,  merits,  in  a  special  proceed- 
ing, can  be  granted  since  the  Code  of  Procedure,  except  upon  an  appeal  to 
the  general  term. 

10.  The  power  to  grant  a  rehearing  cannot  be  arbitrarily  exercised  ;  and  if  the 
judge  grants  it  upon  insufficient  grounds,  it  is  an  error  which  the  appellate 
court  will  correct. 

11.  The  practice  of  one  judge  rehearing  a  matter  decided  by  another  judge  ani- 
madeerted^upon  and  condemned,  and  held — that  it  should  be  prohibited  by 
positive  enactment. 

12.  A  settlement  made  by  the  guardian  of  infants,  which  is  clearly  just  and 
advantageous  to  the  infants,  is  binding  upon  them,  and  a  court  of  equity  will 
enforce  it,  if  clearly  made  for  their  benefit. 

13.  The  practice  of  amending  and  ante-dating  orders,  in  a  peculiar  case,  dis- 
cussed and  condemned,  and  the  facts  set  forth. 

14.  Where  it  was  evident  that  an  order  removing  a  trustee  was  not  published  by 
the  justice  until  a  certain  date  (Aprtt  12ih,  1865),  held,  that  such  order  could 
not  take  effect  prior  to  that  time,  by  force  of  another  order,  made  afterwards. 

15.  Where  an  order  of  discontinuance  was  vacated  upon  insufficient  grounds,  the 
facts  discussed,  and  the  order  vacating  such  order  reversed,  and  the  order  of 
discontinuance  affirmed. 

16.  An  order  removing  a  trustee  held  appealable,  and  that  upon  such  appeal  the 
court  of  appeals  will  examine  the  affidavits  and  evidence,  and  the  whole  merits 
of  the  determination  appealed  from. 

17.  When  one  judge  of  the  supreme  court    overrules  the  decision  of  another 
judge,  under  pretext  of  a  rehearing,  upon  substantially  the  same  state  of  facts, 
and  when  orders  are  made,  subsequent  thereto,  by  which  a  valid  settlement 
and  final  discontinuance  of  the  proceedings  were  avoided,  upon  grounds  which 
were  not  only  false  in  fact,  but  insufficient  in  substance ;  it  involves  a  principle 
which  affects  the  administration  of  justice  in  this  state,  and  presents  a  question 
eminently  proper  to  come  before  the  court  of  appeals  for  review. 

18'  In  such  a  case  the  court  of  appeals  have  power  to  examine  the  whole  case 
upon  the  merits,  and  to  make  such  order  in  the  premises  as  it  shall  deem  suit- 
able and  proper,  in  view  of  all  the  circumstances. 

19.  The  rules  and  practice  of  the  courts  have  been  established  to  protect  the 
rights  of  parties,  and  constitute  a  part  of  the  equitable  jurisprudence  of  this 
community. 

June  Term,  I860. 

On  the  27th  day  of  February,  1862,  Gabriel  Winter  died 
intestate,  seized  of  real  estate,  situate  in  New  York  and 
Queens  counties,  of  the  value  of  two  hundred  thousand  dol- 
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lars  ($200,000),  and  personal  estate  of  the  value  of  twenty- 
five  thousand  dollars  ($25,000),  leaving  him  surviving  his 
widow,  Jane  Winter  (who  died  April  19th,  1862),  and  Wil- 
liam Winter,  his  son,  and  Mortimer  Livingston  and  Henry 
W.  Liringston,  his  grand-children  by  his  daughter  Mary  Jane 
(who  died  March  29th,  1858),  his  only  heirs. 

Letters  of  administration  were  taken  out  May  21st,  1862, 
by  his  son  William  Winter,  with  whom  was  joined  John 
Livingston,  the  father  of  the  above  named  Mortimer  and 
Henry  W.  Livingston,  who  are  infants. 

All  the  property  and  papers  belonging  to  the  estate,  as 
well  as  the  business  thereof,  was  taken  into  the  charge 
and  possession  of  John  Livingston ;  and  he  proceeded  to 
collect  the  rents,  made  the  repairs,  paid  the  taxes,  made 
the  insurances,  and  (as  he  says)  exercised  general  supervis- 
ion and  control  over  the  same,  except  as  to  the  sum  of  five 
thousand  eight  hundred  and  seventeen  dollars  sixteen  cents 
($5,817.16),  belonging  to  the  estate,  which  was  deposited 
with  the  United  States  Trust  Company,  to  be  drawn  out 
only  on  their  joint  checks. 

Afterwards,  and  on  the  20th  day  of  January,  1863,  upon 
the  application  of  John  Livingston,  as  guardian  for  his  chil- 
dren, a  commission  "  de  lunatico  inquirendo"  was  issued 
out  of  the  supreme  court,  directed  to  three  commissioners 
to  inquire  into  the  alleged  unsoundness  of  mind  of  William 
Winter.  The  commission  was  duly  executed,  and  a  verdict 
rendered  that  William  Winter  was  not  of  unsound  mind. 
Upon  application  to  the  court,  this  verdict  was  confirmed 
October  17th,  1863,  although  two  of  the  commissioners  cer- 
tified that  they  thought  the  verdict  was  erroneous. 

Livingston  thereupon  took  measures  to  obtain  a  trust  deed, 
still  believing  (as  he  says)  said  William  to  be  wholly  incom- 
petent to  manage  his  own  affairs,  in  consequence  of  his  well 
known  weakness  of  mind  and  credulity  ;  and  that  the  only 
practical  mode  remaining  to  secure  Willam  against  want,  by 
saving  to  his  own  use  his  real  estate,  was  by  obtaining  the 
execution  of  a  trust  deed  under  the  statute.  On  the  fourth 
day  of  December,  1863,  Livingston  delivered  to  Daniel 
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C.  Birdsall,  who  had  been  the  attorney  of  William  Winter, 
an  engrossed  copy  of  the  proposed  trust  deed,  leaving  the 
name  of  the  proposed  trustee  a  blank.  Birdsall  returned  it 
unexecuted,  and  then  another  was  drawn  up,  making  some 
alterations,  and  naming  Daniel  C.  Birdsall,  as  trustee.  Af- 
ter Mr.  Winter  had  taken  counsel  of  Judge  Edmonds,  and 
on  the  23d  day  of  December,  1863,  a  trust  deed  was  for- 
mally executed  to  Daniel  C.  Birdsall,  as  trustee.  The  cir- 
cumstances under  which  it  was  executed,  are  noticed  more 
at  large  in  the  opinion  of  the  court. 

This  trust  deed,  after  the  formal  parts,  proceeded  as  fol- 
lows :  That  said  William  Winter,  for  and  "  in  consideration 
of  the  sum  of  one  dollar,"  lawful  money  of  the  United 
States,  and  for  settling  and  granting  all  his  right,  title  and 
interest,  in  and  to  all  and  singular,  the  real  estate  and  pro- 
perty hereinafter  mentioned,  upon  the  trusts,  and  for  the 
purposes  hereinafter  expressed  and  declared,  hath  granted, 
bargained,  sold,  aliened,  remised,  released,  conveyed  and 
confirmed,  and  by  these  presents  doth  grant,  bargain,  sell, 
alien,  remise,  release,  convey  and  confirm,  unto  the  said 
party  of  the  second  part,  all  the  claim,  right,  title  and  inter- 
est of  him  the  said  William  Winter,  of,  in  and  to,  the  equal 
undivided  half  part  of  the  following  described  real  estate 
(here  follows  a  description  of  the  same),  together  with  all 
and  singular  the  tenements,  hereditaments  and  appurten- 
ances thereunto  belonging,  or  in  any  wise  appertaining,  and 
the  reversion  and  reversions,  remainder  and  remainders, 
rents,  issues  and  profits  thereof,  *  *  *  to  have  and  to 
hold,  all  and  singular,  the  said  herein  before  granted,  men- 
tioned and  described  real  estate  and  property,  with  the 
appurtenances,  unto  the  said  party  of  the  second  part,  his 
successors  and  assigns  :  Upon  trust,  to  receive  the  rents 
and  profits  thereof,  and  to  apply  such  rents  and  profits  to 
the  use  of  him,  the  said  William  Winter,  during  the  term 
of  his  natural  life,  and  upon  the  death  of  the  said  William 
Winter,  to  assign,  transfer  and  convey,  all  and  singular,  the 
real  estate  and  property  hereinbefore  mentioned,  described 
and  conveyed,  in  manner  following,  that  is  to  say,  to  the 
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lawful  issue  of  said  William  "Winter,  living  at  the  time  of  his 
death,  according  to  the  rules  prescribed  by  the  statute  regu- 
lating the  descent  of  real  property ;  and  in  case  of  said 
William  Winter  dying  without  leaving  him  surviving  any 
such  lawful  issue,  then  upon  the  further  trust  to  assign, 
transfer  and  convey,  all  and  singular,  the  said  real  estate 
and  property,  to  his  nephews  now  living.  Its  other  proris- 
ions  are  not  material. 

After  the  execution  of  the  trust  deed,  Livingston  says  that 
Birdsall  proposed  to  him  to  permit  him  to  take  possession 
of  one-half  of  the  real  estate,  and  on  the  twenty-ninth  of 
January,  1864,  he  brought  to  Livingston  for  execution,  a 
proposed  agreement  for  that  purpose,  which  Livingston 
declined  on  account  of  his  distrust  of  Birdsall,  fearing  that 
the  only  design  of  Birdsall  was  to  involve  the  estate  in  liti- 
gation and  expense,  and  that  he  would  manage  in  such  man- 
ner with  reference  to  William  Winter,  as  to  deprive  him  of 
his  property,  said  Livingston  (as  he  himself  says)  finally 
declined  to  put  Birdsall  in  possession  of  any  such  real  estate, 
and  declined  to  join  with  him  in  the  execution  of  any  lease 
or  leases  thereof,  so  that  he  is  not  now  (June  4th,  1864),  and 
never  has  been  in  possession  of  said  real  estate,  or  of  any 
part  thereof,  and  that  Birdsall  never  has  had  the  manage- 
ment and  control  of  said  real  estate,  and  has  never  paid 
anything  for  taxes,  insurance  or  repairs  thereon ;  that  on 
one  occasion  he  paid  to  a  painter  the  sum  of  one  hundred 
sixty-seven  dollars  and  fifty  cents  ($167.50),  for  account  of 
painting,  which  Livingston  had  theretofore  caused  to  be 
done. 

Birdsall  being  dissatisfied  with  this  condition  of  things, 
and  having,  as  he  alleges,  been  refused  moneys  which  pro- 
perly belonged  to  him  under  the  deed  of  trust,  on  the  30th 
day  of  May,  1864,  commenced  a  suit  against  Livingston's 
children,  in  partition,  to  divide  the  real  estate,  and  obtained 
an  injunction  order  restraining  Livingston  from  collecting 
any  of  the  rents  of  the  said  estate. 

On  the  fourth  day  of  June,  thereafter,  Livingston,  as 
guardian  of  his  infant  children,  on  his  petition,  papers  and 
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affidavits,  obtained  from  Justice  J.  F.  BABNAED  an  order  to 
show  cause  before  the  special  term  to  be  held  at  chambers 
in  the  city  of  New  York,  on  the  thirteenth,  why  Birdsall 
should  not  be  removed  as  trustee,  and  some  other  person 
appointed  to  execute  the  trusts  therein  named. 

The  order  provided  that  in  the  meantime,  and  until  the 
further  order  of  the  court,  Birdsall  should  refrain  from  col- 
lecting any  of  the  rents,  or  in  any  manner  interfering  with 
the  trust  property. 

The  hearing  was  finally  set  down  for  the  twenty-ninth 
of  June,  with  leave  to  serve  additional  papers  until  the 
twenty-fifth.  On  the  first  day  of  July,  this  petition  after  a 
hearing  by  Justice  LEONARD,  holding  the  special  term,  was 
denied  upon  the  merits. 

Livingston  appealed  to  the  general  term,  but  afterwards 
countermanded  his  appeal,  having  on  the  fifteenth  day  of 
July,  following,  obtained  an  order  from  Justice  G.  G.  BAB- 
NAED, at  a  special  term,  to  show  cause  before  the  court,  at 
special  term,  in  the  city  hall,  on  the  third  Monday  of  July, 
why  the  petitioners  should  not  have  leave  to  renew  their 
application  for  the  removal  of  Daniel  C.  Birdsall  from  the 
office  of  such  trustee,  under  the  trust  deed  of  said  William 
Winter,  and  to  apply  for  the  appointment  of  Daniel  Develin, 
the  City  Chamberlain  of  the  city  of  -New  York,  as  such 
trustee. 

This  motion  came  on  before  the  same  justice,  at  special 
term,  at  the  city  hall,  on  the  first  day  of  August,  and  after 
argument,  was  granted ;  and  it  was  further  ordered,  that  such 
application  be  heard  on  the  eighth  day  of  August,  at  eleven 
o'clock  in  the  forenoon,  before  the  special  term  to  be  held 
at  the  city  hall. 

In  pursuance  of  this  direction,  the  application  was 
renewed  before  the  special  term  then  held  by  Justice  JOSEPH 
F.  BARNARD,  who  took  the  papers,  without  rendering  a 
decision  at  the  time. 

Prior  to  the  order  granting  leave  to  renew  the  application, 
a  receiver  had  been  appointed  in  the  partition  suit,  and 
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neither  Livingston  or  Birdsall  were  permitted  to  possess 
themselves  of  the  rents  of  the  real  estate. 

On  the  third  of  October,  1864,  and  before  any  decision 
had  been  promulgated  by  Justice  BARNARD  upon  the  second 
application  or  re-hearing,  the  parties  came  together  and 
effected  a  settlement. 

On  that  day  an  agreement  was  made  and  entered  into, 
between  William  Winter  of  the  first  part,  Daniel  C.  Birdsall 
of  the  second  part,  and  John  Livingston,  guardian  of  his 
children,  of  the  third  part,  to  perfect  such  settlement,  which 
was  duly  executed  under  their  respective  hands  and  seals, 
and  which  recited  that  the  above  named  William  Winter, 
Mortimer  Livingston  and  Henry  W.  Livingston,  were  here- 
tofore seized  in  fee  simple,  as  tenants  in  common,  of  all  the 
house  lots  and  real  estate  mentioned  in  schedules  Nos.  one 
and  two,  hereto  annexed,  and  heretofore  owned  by  Gabriel 
Winter,  their  common  ancestor,  now  deceased ;  and  while  so 
seized,  the  said  William  Whiter  made  and  executed  to  the 
above  named  Daniel  C.  Birdsall,  a  deed  and  conveyance  in 
fee,  of  his  one  equal  undivided  half  of  his  said  houses,  lots 
and  real  estate,  in  trust  (&c.,  as  stated  in  the  trust  deed). 
And,  whereas,  since  the  execution  of  the  said  deed  of  trust, 
the  said  parties  of  the  first  part  and  second  part,  have 
brought  an  action  in  the  supreme  court  of  the  state  of  New 
York,  against  the  said  John  Livingston,  Mortimer  Livings- 
ton and  Henry  W.  Liringston,  for  the  partition  among  said 
tenants  in  common,  of  said  houses,  lots  and  real  estate,  in 
which  action  a  receiver  of  the  rents,  issues  and  profits,  of 
said  houses,  lots  and  real  estate,  has  been  appointed  by  said 
supreme  court,  and  which  said  receiver  is  now  in  the  receipt 
of  said  rents  and  profits ;  and  whereas,  the  said  houses  and 
lots,  and  real  estate,  are  so  situated  that  it  is  best  for  the 
interest  of  all  parties  concerned,  that  partition  thereof  should 
not  now  be  made,  and  that  the  parties  interested  in  the 
receipt  and  enjoyment  of  said  rents,  issues  and  profits, 
should  not  be  subjected  to  the  losses  and  expenses  necessa- 
rily consequent  upon  a  receivership  of  the  same,  and  that 
each  party  entitled  thereto,  should  have  and  enjoy  the  leas- 
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ing,  care  and  custody,  of  his  or  their  portion  of  said  houses, 
lots  and  real  estate,  and  the  collection  and  receipt  of  the 
rents,  issues  and  profits  thereof.  And  whereas,  a  mutual 
compromise  and  agreement  for  the  settlement  and  arrange- 
ment of  all  said  matters,  has  been  made  by_  and  between  the 
said  "William  Winter  and  the  said  John  Livingston,  as  guar- 
dian as  aforesaid  (The  agreement  then  proceeded  as  fol- 
lows) : 

Now,  therefore,  this  agreement  witnesseth,  that  from  and 
after  the  day  of  the  date  hereof,  the  said  Daniel  C.  Birdsall, 
as  assignee  and  trustee  of  William  Winter,  as  aforesaid, 
shall  have  and  enjoy  the  exclusive  right  of  letting  and  leas- 
ing the  several  houses,  lots  and  real  estate,  particularly  men- 
tioned and  described  in  schedule  No.  1,  to  this  indenture 
annexed,  and  of  collecting  and  receiving  the  rents,  issues 
and  profits  thereof. 

The  agreement  then  makes  a  similar  provision  in  favor  of 
Livingston,  as  to  the  houses,  lots  and  real  estate  in  schedule 
No.  2.  It  then  provides  that  all  the  leases  shall  be  in  their 
joint  names,  and  that  no  lease  shall  be  given  by  either  of 
the  parties  for  a  longer  term  than  one  year,  without  the 
express  consent  of  both  in  writing,  duly  acknowledged.  Set- 
tlements were  to  be  made  on  the  first  day  of  January  and 
July,  in  each  year,  when  an  account  was  to  be  rendered,  and 
a  balance  struck  and  balance  paid,  so  as  to  make  one's 
receipts  of  net  proceeds  for  the  half  year  equal  to  the  others. 

Birdsall  and  Livingston  further  agreed  that  each  should 
keep  the  buildings  properly  insured  at  all  times,  and 
promptly  pay  all  taxes  and  water  rates  on  the  buildings 
assigned  to  them  respectively  by  schedules  Nos.  one  and 
two,  and  also  should  '•  keep  all  parts  and  portions  of  said 
premises  in  proper  and  suitable  repair,  and  defray  all  expen- 
ses of  so  doing,  but  neither,  however,  to  exceed  two  hundred 
dollars  in  any  one-half  year  without  the  written  consent  of 
the  other." 

The  insurance  to  be  effected  in  their  joint  names.  One 
party  could  not  interfere  in  the  collection  of  the  rents 
assigned  by  said  agreement  to  the  other ;  but  each  party 
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was  to  have  the  exclusive  control  and  management  of  the 
premises  assigned  to  him  by  said  agreement,  except  as 
therein  otherwise  provided. 

The  agreement  was  to  continue  in  force  during  the  trust, 
and  no  action  or  other  proceeding  of  any  kind  to  obtain  any 
further  partition  should  at  any  time  be  prosecuted  by  either 
of  the  parties. 

It  was  made  a  condition  of  the  said  agreement,  that  Liv- 
ingston should  not  at  any  time  thereafter,  by  suit  or  pro- 
ceedings at  law,  or  in  any  other  way  interfere  with  or  molest 
William  Winter,  or  his  person,  or  his  residence,  or  attempt 
in  any  way,  directly  or  indirectly,  to  control  or  influence,  or 
direct  him  in  respect  to  his  residence,  personal  movements 
or  expenditures. 

And  it  was  mutually  covenanted,  that  except  as  provided 
in  said  agreement,  Birdsall  and  Livingston  should  not  be 
liable  to  account  to  each  other,  of  and  concerning  the  rents 
and  profits  of  said  property,  during  the  life  of  William  Win- 
ter, and  that  neither  Birdsall  or  his  successor  in  the  trustee- 
ship, should  be  {molested  or  interfered  with,  by  action  or 
otherwise,  by  said  parties  of  the  third  part,  except  to  com- 
pel due  execution  and  performance  of  such  agreement. 

After  this  agreement  was  duly  executed  and  acknowledged 
by  all  the  parties  thereto,  and  on  the  same  day,  a  stipulation 
in  writing  was  entered  into,  signed  by  Daniel  C.  Birdsall, 
trustee,  WiUiam  Winter  and  John  Livingston,  guardian  for 
infant  petitioners,  and  Samuel  G.  Courtney,  attorney  for 
Birdsall  and  Winter,  by  which  it  was  agreed  by  and  between 
all  the  parties  thereto,  that  each  and  any  order  made  in  the 
matter  of  the  application  of  said  infants,  by  John  Livingston, 
tJieir  guardian,  for  the  removal  of  Daniel  C.  Birdsall,  from 
the  office  of  trustee,  be  vacated,  and  that  an  order  to  that  effect 
might  be  entered  by  any  of  the  parties,  and  that  all  the  pro. 
ceedings  therein  be  discontinued,  without  costs  to  any  of  said 
parties  as  against  the  others,  and  that  an  order  to  that  effect 
might  be  entered  by  either  party,  and  that  the  injunction 
order  granted  them  on  the  eighth  of  August,  1864,  be  vaca- 
ted and  dissolved. 


NEW  YOKE  PKACTICE  KEPOKTS.  29 

In  the  matter  of  Livingston. 

On  the  next  day,  at  a  special  term  held  before  Justice 
:  LEONAED,  at  the  city  hall,  in  New  York,  on  filing  the  stipu- 
lation, and  on  motion  of  John  W.  Edmonds,  for  the  peti- 
tioners, an  order  was  entered  in  pursuance  of  the  stipula- 
tion, vacating  each  and  every  order  in  said  proceedings,  and 
discontinuing  the  said  proceedings  ivithout  costs  to  any  of  said 
parties  as  against  the  others,  and  dissolving  the  injunction. 

Here  the  matter  rested,  and  the  parties  went  on  under 
their  agreement  of  October  third,  1864,  until  the  twelfth  day 
of  April,  1865,  at  which  time  Justice  JOSEPH  F.  BAENAED 
published  his  decision,  and  an  order  was  entered  with  the 
clerk  of  New  York,  removing  Daniel  C.  Birdsall  as  trustee 
of  William  Winter,  and  appointing  John  B.  Haskin  in  his 
place  and  stead,  upon  his  filing  a  bond  in  the  penalty  of 
twenty  thousand  dollars  ($20,000),  with  sureties  to  be 
approved  by  a  justice  of  the  supreme  court. 

On  the  twenty-fourth  day  of  April,  1864,  John  B.  Haskin, 
having  executed  the  required  bond,  applied  to  Justice  GEO. 
G.  BAENABD  for  an  order  requiring  Birdsall  to  account  as 
trustee,  and  pass  his  account  before  a  referee,  in  the  usual 
manner ;  upon  which  occasion  the  said  justice  granted  an 
order  that  said  Birdsall  show  cause  before  him,  at  the  cham- 
bers of  the  supreme  court  in  the  city  hall,  on  the  twenty- 
sixth  of  April,  why  such  an  order  should  not  be  made. 

On  the  twenty-sixth  of  April,  the  said  justice  at  a  special 
term,  granted  the  order,  no  one  appearing  to  oppose  it. 
And  he  further  directed,  that  the  tenants  of  the  premises  in 
schedule  No.  1,  account  and  pay  all  the  rents  to  said  John 
B.  Haskin,  and  attorn  to  him  as  such  trustee. 

On  the  eighth  day  of  May,  1865,  Birdsall  applied  to  Jus- 
tice SUTHEELAND,  and  obtained  an  order  upon  Livingston  and 
John  B.  Haskin,  to  show  cause  before  this  court,  at  a  spe- 
cial term  to  be  held  in  the  city  hall,  on  the  fifteenth  day  of 
May  then  instant,  why  the  order  of  the  twelfth  of  April, 
removing  him  as  trustee,  should  not  be  vacated  and  set 
aside,  on  the  ground  that  the  proceedings  in  said  applica- 
tion had  been  settled  and  discontinued  ;  also  why  the  above 
order  of  the  twenty-sixth  of  April  should  not  be  vacated  for 


30  NEW  YORK  PRACTICE  REPORTS. 

In  the  matter  of  Livingston. 

the  same  reason ;  and  in  the  meantime  staying  the  proceed- 
ings of  Livingston  and  Haskin,  under  said  orders. 

On  the  next  day,  May  ninth,  1865,  John  B.  Haskin 
obtained  an  order  from  Justice  JOSEPH  F.  BARNARD,  dated 
at  Poughkeepsie,  requiring  Birdsall  to  show  cause  before 
him,  at  a  special  term  to  be  held  at  his  chambers  in  Pough- 
keepsie, on  the  thirteenth  day  of  May,  then  instant,  why  the 
caption  of  the  order  of  April  the  twelfth,  removing  "  Bird- 
sall as  trustee,  should  not  be  amended,  so  as  to  read  the 

day  of  the  actual  making  thereof,  to  wit :  the day 

of  August  1864,  nunc  pro  tune,  and  stand  as  the  order  of  the 
court  of  the  last  mentioned  date."  And  on  the  thirteenth, 
the  said  justice,  at  a  special  term  held  at  the  court  house, 
in  Poughkeepsie,  granted  the  motion,  and  directed  the  order 
of  April  twelfth,  1865,  to  be  "  amended,  so  that  the  date 
thereof  shall  be  entered  (now  for  then)  as  of  the  last  men- 
tioned date,  being  the  date  of  the  rendition  of  the  decision 
in  this  matter,  and  of  the  making  of  said  order."  This  order 
was  granted  on  motion  of  John  B.  Haskin,  no  one  appearing 
to  oppose  it. 

On  the  twenty-seventh  day  of  May,  1865,  on  application 
of  John  B.  Haskin,  Justice  SUTHERLAND  granted  an  order 
on  Birdsall,  to  show  cause  at  a  special  term,  in  the  city  hall, 
New  York,  on  the  thirtieth  day  of  May,  then  instant,  why 
the  order  of  Justice  LEONARD  discontinuing  the  proceedings, 
bearing  date  October  fourth,  1864,  should  not  be  set  aside 
and  vacated. 

On  the  seventeenth  day  of  June,  1865,  Justice  SUTHER- 
LAND, at  a  special  term,  denied  the  motion  of  BirdsaU  to  vacate 
the  order  of  the  twelfth  of  April,  as  amended  by  the  subse- 
quent order  of  May  thirteenth,  whereby  said  Birdsall  was 
removed  as  trustee.  He  also  denied  the  motion  to  vacate  the 
order  of  April  twenty-sixth,  whereby  Birdsall  was  directed 
to  state  his  accounts  as  such  trustee.  And  on  the  same  day 
he  granted  the  motion  of  Haskin,  whereby  the  order  of  discon- 
tinuance granted  by  Justice  LEONARD  was  directed  to  be  vacated 
and  annulled.  No  costs  were  allowed  to  either  party. 

Birdsall  and  Winter  appealed  to  the  general  term  from  the 
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order  of  Justice  JOSEPH  F.  BAENAED,  of  April  twelfth,  1865, 
removing  Birdsall  as  trustee.  Also  from  his  order  of  May 
thirteenth,  1865,  directing  his  former  order  to  be  amended 
and  entered  nunc  pro  tune,  as  of  August  thirty-first. 

Also  from  the  two  orders  of  Justice  SUTHERLAND,  of  June 
seventeenth,  1865,  one  of  which  denied  the  motion  to  vacate 
the  two  orders  of  Justices  J.  F.  and  GEO.  G.  BAENAED,  remo- 
ving Birdsall  as  trustee,  and  requiring  Birdsall  to  account 
to  Haskin,  as  the  substituted  trustee ;  and  the  othet  of  winch 
annulled  and  vacated  the  order  of  discontinuance  granted  by 
Justice  LEONAED. 

All  these  appeals  were  heard  at  the  same  general  term  in 
New  York  city,  and  the  order  appealed  from  affirmed  with 
costs. 

Upon  the  appeal  to  this  court,  an  application  was  made 
at  the  March  term,  in  behalf  of  the  appellants,  for  a  stay 
of  proceedings  pending  the  appeal,  which  was  granted,  with 
a  direction  that  in  the  meantime  William  Winter,  the  benefi- 
cial owner  of  the  rents  and  profits  of  the  trust  estate,  be  allowed 
to  collect  the  rents  for  himself,  and  with  liberty  to  the  respond- 
ents to  bring  on  the  appeals  for  argument  at  the  succeeding 
June  term. 

The  nature  and  character  of  the  evidence  upon  the  appli- 
cation of  the  Livingstons  to  remove  Birdsall  as  trustee, 
together  with  the  circumstances  under  which  a  re-hearing 
was  granted,  and  the  subsequent  orders  made,  so  far  as  they 
are  material,  sufficiently  appears  in  the  opinion  of  this  court. 

WILLIAM  F.  ALLEN,  and  ALEXANDEE  S.  JOHNSON,  for 

appellants. 

JOHN  W.  EDMONDS,  for  the  respondents. 
JOHN  H.  EEYNOLDS,  for  Haskin. 

By  the  court,  MOEGAN,  J.  It  is  important  to  a  proper  con- 
sideration of  the  several  questions  presented  by  these 
appeals,  to  understand  the  position  which  the  respective  par- 
ties occupy  towards  each  other,  and  the  equity  of  each  to 
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invoke  the  aid  of  the  courts  under  the  trust  deed,  for  the 
protection  of  their  respective  rights. 

This  trust  deed  was  voluntary  on  the  part  of  William  "Win- 
ter, securing  to  himself  the  rents,  issues  and  profits  of  a  real 
estate,  confessedly  worth  one  hundred  thousand  dollars 
($100,000),  during  his  life,  with  remainder  over  to  his  heirs. 
And  on  default  of  heirs,  to  his  nephews  Mortimer  and  Henry 
W.  Livingston.  As  he  had  no  children,  it  may  perhaps  be 
assumed  that  the  nephews  in  question  take  a  vested  remain- 
der under  our  statute,  which  doubtless  gives  them  a  stand- 
ing in  court  to  invoke  its  aid  to  protect  tho  corpus  of  the 
estate  from  destruction,  by  the  unlawful  acts  of  the  tenant 
for  life. 

So  far  as  the  deed  creates  a  trust  in  Birdsall,  to  receive 
the  rents  and  profits,  and  apply  them  to  the  use  of  William 
Winter,  during  his  life,  it  is  expressly  authorized  by  statute 
(1  JR.  S.  729,  §  55).  So  far  as  it  requires  the  trustee  to 
assign  or  convey  the  legal  estate  to  those  who  shall  be  enti- 
tled in  remainder,  under  the  trust  deed,  his  services  will  be 
useless,  as  the  transfer  will  be  made,  if  at  all,  by  operation 
of  the  statute  of  uses,  and  his  office  as  trustee  will  then  ter- 
minate (4  E.  S.  730,  §  6). 

As  against  William  Winter,  the  creator  of  the  trust,  and 
the  beneficial  owner  of  the  rents,  issues  and  profits  of  the 
legal  estate  during  his  life,  the  court  will  not,  I  think,  inter- 
fere in  behalf  of  his  nephews,  to  give  them  more  than  is 
secured  to  them  by  the  very  terms  of  the  settlement  (Hill 
on  Tr.  83  ;  Hays  agt.  Kersliaw,  1  Sandf.  Ch.  Hep.  258), 
although  the  deed  of  settlement  is  silent  on  the  subject, 
doubtless  those  claiming  in  remainder  under  it  are  interested 
in  the  management  of  the  estate,  and  the  tenant  for  life  owes 
them  certain  duties  which  a  court  of  equity  may  enforce. 
A  tenant  for  life,  in  respect  to  these  duties,  stands  in  the 
nature  of  a  trustee  to  the  remainder ;  but  this  is  an  implied, 
and  not  an  express  trust  (Joyce  agt.  Gunnels,  2  Rich.  Eq. 
259). 

If  the  tenant  for  life  is  guilty  of  any  species  of  waste  cal- 
culated materially  to  injure  or  destroy  the  value  of  the  estate 
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in  remainder,  it  is  perfectly  competent,  and  in  truth  is  the 
constant  practice  in  this  country  as  well  as  England,  for  the 
remainder-man  to  resort  to  the  prompt  and  efficacious  rem- 
edy by  an  injunction  bill  (4  Kent,  17).  Upon  such  a  bill  a 
court  of  equity  might  require  security  of  the  trustee  for  the 
due  performance  of  those  duties  which  the  law  casts  upon 
him  in  respect  to  the  preservation  of  the  corpus  of  the  trust 
estate. 

Since  it  has  become  impossible  under  our  statutes  (1  R. 
S.  730,  §  65),  for  the  trustee  in  such  a  cause,  to  alien  or  dis- 
pose of  the  real  estate  to  the  injury  of  the  remainder-man, 
there  are  but  few  occasions  when  it  can  be  necessary  or  pro- 
per for  the  court  to  interfere  with  the  management  of  the 
trust,  except  on  behalf  of  the  beneficial  owner  for  life. 

In  this  case,  "William  Winter,  the  creator  of  the  trust  deed, 
is  the  only  person  who  is  legally  interested  in  the  execution 
of  the  express  trusts  therein  mentioned. 

There  are  no  express  trusts  in  favor  of  the  petitioners.  The 
obligation  on  the  part  of  the  trustee  to  preserve  the  corpus 
of  the  estate  for  the  benefit  of  those  entitled  in  remainder, 
does  not  rest  upon  any  express  trusts,  but  is  to  be  implied,  if 
it  exists  at  all. 

Keeping  in  view  the  relations  which  these  several  persons 
sustain  towards  each  other,  I  will  now  proceed  to  notice  the 
several  questions  presented  by  the  appeals. 

I.  It  will  be  seen  that  WiUiam  Winter,  the  equitable 
owner  of  the  estate  for  life,  and  who  alone  is  interested  in 
the  execution  of  the  trusts  mentioned  in  the  deed  of  trust, 
is  a  party  defendant  in  these  proceedings.  I  am  not  aware 
of  any  case  where  the  court  has  entertained  a  petition  for 
the  removal  of  a  trustee  under  our  statutes,  at  the  instance 
of  those  entitled  in  remainder,  and  against  the  wishes  of  the 
cestui  que  trust,  for  life.  Nor  do  I  think  the  statute  intended 
to  authorize  such  a  proceeding.  Section  55  (1  R.  S.  728), 
authorizes  the  creation  of  an  express  trust  "  to  receive  the 
rents  and  profits  of  lands,  and  apply  them  to  the  use  of  any 
person,  during  the  life  of  such  person." 

This  is  such  a  trust.  Section  70,  taken  in  connection  with 
VOL.  XXXH.  3 
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section  72,  provides  that  upon  the  bill  or  petition  of  any 
person  interested  in  the  execution  of  an  express  trust,  there- 
tofore, authorized,  the  court  of  chancery  may  remove  any 
trustee  who  shall  have  violated  or  threatened  to  violate  his 
trust,  or  who  shall  be  insolvent,  or  who  shall  for  any  cause 
be  deemed  an  unsuitable  person  to  execute  the  trust. 

It  was  said  by  the  chancellor,  in  the  Matter  of  Van  Wyck 
(1  Barb.  Ch.  R.  565),  that  independently  of  these  statutory 
provisions,  the  court  had  no  power  upon  a  mere  petition  to 
discharge  a  trustee,  and  that  the  usual  course  of  proceed- 
ings was  by  bill  (and  see  Hill  an  Tr.  194). 

As  a  general  rule,  petitions  can  only  be  presented  in  an 
action  already  commenced,  or  in  a  matter  over  which  the 
court  has  jurisdiction,  by  some  act  of  the  legislature  or 
other  special  authority.  Under  the  English  statutes,  sundry 
cases  of  trusts  were  provided  for,  in  which  a  remedy  might 
be  had  by  petition,  but  the  courts  uniformly  held  that  the 
remedy  could  not  be  extended  by  construction,  to  include 
other  cases.  In  exparte  Brown  (Cooper,  295),  Lord  ELDON 
discharged  an  order  that  had  been  made  upon  petition,  sta- 
ting that  in  his  opinion,  constructive  trusts  were  not  within 
the  meaning  of  the  statute. 

And  in  ex  parte  Skinner  (2  Her.  453),  it  was  held  that  the 
statute  was  meant  to  extend  only  to  cases  of  plain  breach 
of  trust  committed  in  their  character  as  trustees.  (And  see 
Em  on  Tr.  193 ;  3  Dav.  Ch.  PI.  and  Pr.  2099). 

It  is  quite  certain  that  our  statute  authorizing  any  per- 
sons interested  in  the  execution  of  express  trusts,  to  apply 
for  the  removal  of  the  trustee  upon  petition,  was  only 
intended  to  embrace  that  class  of  persons  who  were  imme- 
diately interested,  and  who  might  be  injured  by  a  violation 
of  the  trust,  or  by  the  insolvency  or  other  incompetency  of 
the  trustee. 

In  this  case,  I  think  "William  Winter  was  the  only  per- 
son interested  in  the  execution  of  the  trust,  within  the  mean- 
ing of  the  statute,  and  that  it  was  erroneous  for  the  court 
below  to  entertain  a  petition  for  the  removal  of  BirdsaU 
from  his  trust,  except  upon  the  application  of  Winter. 
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It  does  not,  however,  appear  that  the  appellants  took  any 
objection  of  this  character;  perhaps  they  should  have 
moved  to  dismiss  the  petition,  in  order  to  avail  themselves 
of  the  objection,  and  it  may  be  too  late  after  litigating  the 
petition  upon  the  merits,  to  raise  such  a  question.  If,  how- 
ever, the  court  below  was  without  jurisdiction  in  the  first 
instance,  as  I  am  inclined  to  believe,  I  think  it  is  not  too 
late  to  raise  the  objection,  although  it  is  well  settled  that  a 
stranger  could  not  avail  himself  of  it  (People  agt.  Norton,  9 
N.  Y.  R.  176). 

II.  If  it  should  be  conceded  that  the  proceedings  by  peti- 
tion were  regular,  or  that  jurisdiction  was  acquired  in  con- 
sequence of  the  appellants  neglecting  to  take  the  objection 
in  time,  then  it  will  be  necessary  to  examine  into  the  matter 
of  the  petition,  before  we  are  prepared  to  pass  upon  the 
other  questions  raised  by  the  appeal. 

It  contains  a  great  many  things  which  are  quite  foreign 
to  the  matter  in  hand,  and  many  of  its  most  important  state- 
ments rest  upon  information  and  suspicion.  It  contains, 
however,  one  statement,  which  if  sustained  by  the  evidence 
— and  I  am  not  prepared  to  say  that  it  is  not — would  induce 
the  court  to  refuse  at  once  to  entertain  any  proceedings  to 
give  effect  to  the  trust  deed  in  favor  of  these  respondents, 
or  any  other  of  the  parties  claiming  under  it. 

It  is  said  in  the  petition,  that  William  Winter  was  incom-' 
petent  to  devise  real  estate. 

This  is  stated  by  Mr.  Livingston  in  his  letter  to  Judge 
Edmonds,  but  a  few  days  before  the  execution  of  the  trust 
deed.  The  petitioners  also  say  "  that  said  William  Winter 
being  a  person  of  very  weak  understanding,  and  incar 
pable  of  transacting  business,  or  managing  his  own  affairs ; 
so  credulous  as  to  believe  the  most  improbable  and  absurd 
statements,  and  so  timid  as  to  be  easily  frightened  into 
almost  any  course  of  action  that  might  be  suggested  to  him ; 
easily  alarmed  and  imposed  upon  by  any  designing  person — 
said  Birdsall  has  taken  advantage  of  William's  weakness  of 
mind  and  character,  and  of  his  (Birdsall's)  own  relations  as 
such  attorney  and  trustee  toward  him,  for  the  purpose  of 
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defrauding,  deceiving  and  misleading  him.  That  at  the  time 
the  execution  of  said  trust  deed,  December  twenty-third,  1863, 
was  obtained  by  Birdsall,  *  *  *  and  for  more  than  a 
month  prior  thereto,  he  had  been  acting  not  only  as  the  agent, 
attorney  and  counsel  of  William,  but  as  his  guardian  and 
custodian ;  that  said  BirdsaU  has  abused  the  confidence 
reposed  in  him  by  William,  solely  for  his  own  gain  and 
advantage  ;  that  by  falsehood,  trickery  and  deceit,  ho  has 
induced  and  compelled  William  to  avoid  all  communication 
with,  and  keep  away  from  his  own  relatives,  acquaintances 
and  other  advisers,  whilst  by  like  fabrications  and  false  state- 
ments, has  prevented  such  relatives  from  calling  upon  Wil- 
liam, he  (Birdsall)  keeping  himself  in  communication  with, 
and  deceiving  both  parties."  *  *  * 

That  the  execution  of  said  trust  deed  was  procured  by  Bird- 
sall through  fraud  and  deceit  practiced  upon  said  William, 
and  upon  said  Livingston ;  and  his  counsel  Ghlead  B.  Nash 
(Livingston's  partner),  in  his  affidavit  annexed  to  the  peti- 
tion says :  that  he  "  never  had  any  doubt  of  the  fact  that 
said  William  is  a  person  of  unsound  mind." 

It  appears  that  Livingston  himself  proposed  that  Winter 
should  execute  a  deed  of  trust,  although  he  preferred  some- 
body besides  Birdsall  for  trustee.  He  finally  assented  to 
have  BirdsalTs  name  put  in.  "  This,  however,"  says  Mr, 
Nash,  "  was  a  matter  of  necessity,  for  Mr.  Birdsall  repeat- 
edly stated  both  to  me  and  Livingston,  that  he  would  not 
allow  William  to  execute  the  deed  unless  it  should  be  made 
to  him." 

William  Winter,  however,  in  his  affidavit,  states  that  he 
executed  the  trust  deed  without  any  compulsion,  fraud, 
duress,  threats  or  misrepresentations  of  any  kind,  upon  the 
part  of  Birdsall  or  any  other  person ;  and  that  he  is  still 
satisfied  with  it,  and  with  Birdsall  as  his  trustee  ;  that  he 
selected  Birdsall  by  his  own  choice,  although  Birdsall  at  the 
time  informed  him  that  he  was  comparatively  speaking  a 
poor  man ;  that  he  made  inquiries  as  to  Birdsall's  character 
and  integrity,  and  became  satisfied,  and  is  still  satisfied,  that 
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Birdsall  will  carry  out  the  said  trust  deed  with  faithfulness 
and  honesty. 

He  further  states  that  he  executed  the  said  trust  deed, 
"  believing  it  to  be  the  best  thing  he  could  do  to  get  away 
and  be  relieved  from  the  annoyance  and  harrassing  of  said 
Livingston,  and  believing  that  thereby  he  could  have  the 
quiet  and  rest  from  vexation  he  so  much  desired  to  have, 
and  desires."  Mr.  Birdsall,  in  his  affidavit,  states  that  Liv- 
ingston urged  him  to  advise  William  "Winter  to  make  a  trust 
deed ;  that  Livingston  offered  him  $2,000  for  his  trouble, 
if  he  would  get  him  to  execute  such  an  instrument  as  he 
(Livingston)  had  prepared  for  him ;  that  Livingston  said  he 
did  not  offer  it  as  a  bribe,  but  that  William  Winter  was  very 
close,  and  would  not  pay  him  (Birdsall)  for  his  services. 
Birdsall  says,  he  declined  this  proposition.  He  says,  that 
Livingston  told  him  frequently,  that  he  (Birdsall)  ought  to 
make  from  two  to  three  thousand  dollars  a  year  out  of  the 
trust,  and  that  he  (Livingston)  would  not  take  charge  of  it 
for  less  than  that  sum. 

That  in  the  month  of  May,  1864,  Livingston  stated  to  him 
that  it  would  be  impossible  for  Birdsall  and  Livingston  to 
get  along  together,  and  it  would  be  better  for  all  parties  for 
Birdsall  to  resign  his  trust ;  that  Livingston  offered  him 
$5,000  if  he  would  resign,  and  $5,000  more  if  he  (Birdsall) 
would  get  him  (Livingston),  or  some  person  he  (Livingston) 
would  select,  appointed  trustee,  the  moment  the  order  for 
such  appointment  was  entered. 

Birdsall  says,  he  declined,  whereupon  Livingston  got 
angry,  and  swore  he  would  have  him  removed,  whatever  it 
might  cost.  Mr.  Livingston  in  a  subsequent  affidavit  denies 
that  he  ever  made  any  offer  of  the  kind. 

The  case  tends  very  strongly  to  show  that  the  deed  of 
trust  was  obtained  by  fraud  and  undue  influence  ;  both  Liv- 
ingston and  Birdsall  co-operating  together  to  induce  William 
Winter  to  execute  it ;  and  as  it  is  expressly  charged  in  the 
petition  that  Winter  was  of  unsound  mind  when  it  was  exe- 
cuted, and  that  the  deed  was  obtained  from  him  by  fraud 
and  undue  influence,  it  was  clearly  the  duty  of  the  court 
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below  to  dismiss  the  petition,  unless  the  judge  was  fully  sat- 
isfied that  the  trust  deed  was  the  voluntary  act  of  a  sane 
man,  competent  to  make  it.  A  court  of  equity  will  never 
interfere  in  favor  of  a  party  who  takes  under  an  instrument 
executed  by  a  person  who  is  non  compos,  or  when  executed 
under  duress,  or  under  terror  or  apprehension ;  nor  suffer 
them  to  take  effect  if  they  are  accompanied  by  any  circum- 
stances of  imposition  or  apprehension.  (See  Hill  on  Tr. 
156,  and  seq.) 

In  order,  therefore,  to  sustain  the  orders  made  for  the 
removal  of  Birdsall  as  trustee,  and  the  appointment  of  Has- 
kin  to  carry  out  the  trusts,  the  petitioners  must  of  necessity 
concede  that  William  Winter  was  not  only  competent  to  make 
the  deed  of  trust,  but  that  it  was  fairly  and  voluntarily  made, 
when  he  was  neither  under  duress  or  restraint.  Otherwise 
the  court  would  doubtless  set  it  aside  on  complaint  of  Wil- 
liam Winter,  or  of  his  committee. 

III.  Assuming,  however,  that  William  Winter  was  com- 
petent to  create  the  trust,  and  that  the  deed  is  valid,  there 
is  but  little  left  in  the  case  as  made  out  by  the  petitioners, 
upon  which  to  found  an  order  for  the  removal  of  Birdsall  as 
trustee.  In  my  opinion  the  court  ought  not  to  remove  him 
against  the  wishes  of  William  Winter,  who  has  an  undoubted 
right  to  give  away  the  rents  and  profits  of  the  trust  estate 
to  whom  he  pleases,  without  interference  from  the  petition- 
ers. He  may,  if  he  pleases,  pay  Birdsall' s  debts  out  of 
these  same  rents  and  profits,  and  it  is  not  for  Livingston  to 
prevent  him  from  doing  so. 

But  it  is  claimed  that  William  Winter  is  liable  to  be 
imposed  upon  ;  that  he  is  an  imbecile,  and  incompetent  to 
manage  for  himself ;  without  undertaking  to  deny  that  this 
may  be  in  a  measure  true,  what  is  the  result  ?  It  does  not 
advance  the  case  of  the  petitioners,  or  aid  in  sustaining  the 
proceedings  in  the  court  below.  If  the  court  erred  in  affirm- 
ing the  verdict  of  the  jury  upon  the  commission  de  lunatico 
inquirendo,  that  error  cannot  be  corrected  in  these  proceed- 
ings. From  the  nature  of  the  evidence  tending  to  establish 
the  lunacy  of  William  Winter,  there  is  no  doubt  that  if  he  is 
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now  incompetent  to  manage  his  own  affairs,  he  was  equally 
so  when  he  made  the  deed  of  trust,  and  this  would  lead  to 
a  result  quite  foreign  to  the  expectations  of  the  petitioners 
who  claim  under  it,  as  we  have  already  had  occasion  to 
notice.  Now  whether  Birdsall  is  insolvent  or  not ;  whether 
he  is  using  a  portion  •  of  the  rents  and  profits  for  his  own 
benefit,  and  to  pay  his  debts,  in  order  to  relieve  himself  from 
insolvency,  is  a  question  between  him  and  William  Winter, 
and  the  creditors  of  William  Winter.  When  the  petitioners 
state  that  William  Winter's  debts  are  accumulating  upon 
him  by  the  negligence  and  dishonesty  of  the  trustee,  they 
are  interfering  with  a  matter  over  which  they  have  no  con- 
trol whatever. 

It  will  be  time  enough  for  Livingston  to  make  such  a  com- 
plaint when  he  is  constituted  one  of  the  committee  of  the 
person  and  estate  of  William  Winter  ;  and  until  that  time, 
he  has  no  claim  upon  the  court  to  interfere  with  William 
Winter  or  his  trustee.  As  yet  William  Winter  has  not  been 
pronounced  a  lunatic  or  a  person  of  unsound  mind,  by  the 
judgment  of  a  competent  court,  and  we  must,  therefore, 
concede  to  him  the  same  right  we  concede  to  others  who  are 
the  owners  of  a  large  estate — the  right  to  dispose  of  it  by 
gift,  grant  or  devise,  to  whomsoever  he  pleases,  without 
being  called  to  account  for  it  in  a  court  of  equity,  by  those 
who  have  no  legal  control  over  him  or  his  estate.  In  my 
opinion,  therefore,  the  order  or  decree  of  Justice  LEONARD, 
of  July  1,  1864,  denying  the  application  of  the  petitioners, 
was  right.  First,  upon  the  ground  that  the  petitioners  had 
no  right  to  apply  by  petition  for  Birdsall's  removal  as  trus- 
tee ;  and  secondly,  upon  the  merits. 

As  the  re-hearing  before  Justice  JOSEPH  F.  BARNARD,  was 
substantially  upon  the  same  state  of  facts,  it  may  not  be 
necessary  to  proceed  any  further  in  the  discussion  of  these 
appeals,  as  we  must  necessarily  come  to  the  conclusion  that 
the  subsequent  decree  removing  Birdsall  as  trustee,  and  the 
appointment  of  Haskin  in  his  place,  cannot  be  sustained 
upon  any  theory  of  the  case. 

IV.  As  this  is  however  a  very  extraordinary  case,  I  will 
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proceed  to  notice  the  proceedings  subsequent  to  the  decree 
of  Justice  LEONARD  dismissing  the  petition.  The  very  state- 
ment of  the  case,  with  the  various  orders  made  by  the  vari- 
ous judges  during  its  progress  to  this  court,  is  sufficient  to 
attract  our  attention,  and  create  some  suspicions  at  least, 
that  the  forms  of  law  have  been  strangely  perverted,  to  accom- 
plish objects  which  could  not  have  been  attained  by  the 
regular  and  orderly  administration  of  justice. 

(1.)  I  will  first  notice  the  order  for  a  re-hearing,  granted 
by  Justice  GEO.  G.  BARNARD  at  special  term.  It  is  called  an 
order  granting  leave  to  the  petitioners  to  renew  their  application, 
but  it  is  doubtless  an  order  for  a  re-hearing  of  the  petition 
upon  the  merits,  with  respect  to  applications  made  in  an 
action,  they  may  doubtless  be  one  made  by  petition  as  well 
as  by  motion,  and  the  practice  is  the  same,  whichever  form 
the  application  takes  (1  Barb.  Ch.  Pr.  578). 

In  relation  to  special  proceedings  authorized  by  the  Code, 
when  the  remedy  may  be  had  by  petition  under  section  one, 
the  rules  governing  ordinary  motions  do  not  apply ;  but 
instead  of  obtaining  leave  to  renew  the  application,  the 
defeated  party  was  required  by  the  former  practice  of  the 
courts  to  apply  for  a  re-hearing  in  the  same  manner  as  upon 
a  decree  or  order  (1  Barb.  Ch.  Pr.  353). 

An  order  made  upon  motion  was  not  a  proper  subject  for 
re-hearing,  but  might  be  discharged  by  application,  by  mo- 
tion to  the  court.  But  if  the  order  of  Justice  G.  G.  BAR- 
NARD is  treated  as  an  order  made  on  motion,  I  think  it  was 
made  in  violation  of  the  practice  of  the  court,  and  certainly 
in  violation  of  rule  twenty-three  of  the  supreme  court,  which 
prohibits  a  second  application  upon  the  same  state  of  facts 
to  be  made  to  any  other  judge  than  the  one  who  decided 
the  original  application. 

(2.)  It  is  at  least  questionable  whether  a  re-hearing  upon 
the  merits  can  be  granted  since  the  Code  of  Procedure, 
except  upon  an  appeal  to  the  general  term.  Doubtless  the 
court  at  special  term  may  at  any  time  within  a  year,  relieve 
the  party  from  a  judgment,  order  or  other  proceedings  taken 
against  him,  through  his  mistake,  inadvertence,  surprise  or 
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excusable  neglect,  upon  terms,  or  grant  a  new  trial  in  the 
cases  provided  for  in  civil  actions,  according  to  the  rules 
and  practice  of  the  courts.  But  there  is  no  provision  in  the 
Code  that  I  am  aware  of,  when  the  trial  is  by  the  court, 
which  authorizes  an  application  to  the  court  at  special  term 
for  a  new  trial  upon  the  merits.  It  may  be  said,  however, 
that  by  another  provision  of  the  Code,  in  cases  left  unpro- 
vided for,  the  former  practice  may  be  resorted  to  (§  468). 
Certainly  the  Code  has  not  attempted  to  regulate  the  prac- 
tice in  special  proceedings,  except  upon  appeals.  By  the 
laws  of  1854,  page  592,  certain  provisions  of  the  Code  are 
made  applicable  to  special  proceedings.  That  act  pro- 
vides that  an  appeal  may  be  taken  to  the  general  term  from 
the  final  order  of  the  special  term  in  special  proceedings, 
and  that  the  practice  on  such  appeals  shall  conform  to  sec- 
tions 322,  329,  330  and  332  of  the  Code.  By  reference  to 
these  section?,  it  will  be  seen  that  the  appellate  court  may, 
upon  such  appeal,  reverse,  affirm  or  modify  the  order 
appealed  from,  and  may  order  a  new  trial.  It  is  doubtful,  I 
think,  whether  the  court  at  special  term  can  entertain  an 
application  for  a  new  trial  upon  the  merits,  as  that  power 
seems  to  be  vested  in  the  court  at  general  term. 

But  if  the  former  practice  is  still  in  force  in  respect  to 
rehearings  in  equity  in  this  state,  I  am  of  the  opinion  that 
the  court  below  erred  in  granting  a  re-hearing  in  this  case. 
(1.)  It  was  not  a  case  for  a  re-hearing.  A  re-hearing  will 
not  be  granted  on  account  of  the  discovery  of  new  evidence 
or  new  matter,  nor  because  the  importance  of  the  testimony 
has  only  been  ascertained  since  the  decision,  nor  to  obtain 
accumulative  testimony,  nor  for  the  purpose  of  contradicting 
the  adverse  parties  witnesses  (7  Barb.  Ch.  Pr.  354-5,  and 
cases  cited). 

Certainly  the  power  to  grant  a  re-hearing,  cannot  be  arbi- 
trarily exercised ;  and  if  the  judge  grants  it  upon  insufficient 
grounds,  it  is  an  error  which  should  be,  and  will  be  corrected 
by  the  appellate  court,  whenever  the  question  is  properly 
brought  before  it  for  review.  (2.)  But  in  my  opinion  there 
is  another  grave  objection  to  the  order  of  Justice  BAEKABD, 
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granting  a  re-hearing  of  the  petition,  except  before  the  same 
judge  who  denied  the  original  application.  Chancellor  WAL- 
WOBTH,  in  Winship  agt.  Pitts  (3  Paige,  260),  says,  that  after 
an  application  has  been  made  to  the  vice  chancellor  in  open 
court,  and  been  denied  by  him,  it  is  irregular  to  bring  the 
same  question  before  the  chancellor,  except  by  way  of  appeal, 
and  after  a  decree  has  been  made  by  the  chancellor,  it  is  not 
competent  for  any  vice  chancellor  to  make  an  order  or  decree 
which  would  directly  or  indirectly  discharge,  alter  or  modify 
the  same  ( Grreemvich  Bank  agt.  Lobmis,  2  Sa)idf.  Ch.  E.  70). 
Nor  will  one  vice  chancellor  modify  or  interfere  with  a  decree 
made  before  another  vice  chancellor  (Astor  agt.  Wood,  3  Ed. 
Ch.  E.  371). 

So  in  England ;  a  cause  heard  before  the  chancellor  may 
be  re-heard  before  the  chancellor  or  his  successor  in  office. 
If  it  has  been  before  any  of  the  other  judges,  it  may  be 
re-heard  before  the  judge  who  heard  it  before,  or  before  the 
lord  chancellor,  in  which  case  it  is  generally  termed  an 
appeal,  although  in  fact  it  is  only  a  re-hearing.  When  the 
statute  (5  Vic.  C.  5)  created  two  additional  vice  chancellors, 
it  was  made  one  of  the  provisions  of  the  act  "  that  one  vice 
chancellor  could  not  rehear  any  matter  in  which  an  order  or 
decree  had  been  made  by  another  vice  chancellor  "  (3  Dan. 
Ch.  PI  and  Pr.  16,  17,  18). 

Although  we  have  no  statute  which  expressly  prohibits 
one  judge  from  re-hearing  a  matter  decided  by  another 
judge,  the  rule  is  so  well  established,  and  so  important,  for 
the  protection  of  parties  from  unjust  vexation,  that  if  it  has 
not  already  been,  it  is  full  time  it  should  be,  incorporated 
into  the  equity  law  of  this  state.  (3.)  But  there  is  another 
ground  upon  which  it  cannot  be  permitted,  and  that  is,  tho 
doctrine  of  res  adjudicata ;  we  have  tribunals  to  whom  par- 
ties may  appeal  from  an  erroneous  decision  made  by  a  judge 
at  special  term,  and  if  parties  conceive  themselves  aggrieved 
by  the  decree  of  one  judge,  they  must  take  their  remedy  by 
appeal  instead  of  applying  to  another  judge  to  re-hear  therir 
complaints. 

VI.  I  will  now  examine  into  the  validity  of  the  orders 


NEW  YORK  PRACTICE  REPORTS.         43 

In  the  matter  of  Livingston. 

made  by  Justice  J.  F.  BABNABD,  upon  the  re-hearing,  by 
which  Haskin  was  substituted  trustee  in  the  place  of  Birdsall, 
as  well  as  the  subsequent  orders  made  to  carry  that  order  into 
effect.  If,  as  I  have  already  attempted  to  show,  the  order 
of  Justice  LEONAED  was  right,  it  follows  that  the  subsequent 
order  of  Justice  BAENABD  cannot  be  sustained,  for  it  was 
made  upon  substantially  the  same  state  of  facts.  But  it  is 
unnecessary  to  rest  the  case  here,  for  pending  these  proceed- 
ings before  Justice  J.  F.  BAENABD,  upon  the  re-hearing,  the  par- 
ties entered  into  a  valid  and  binding  agreement,  by  which  the 
controversy  was  settled  ;  a  settlement  which  was  clearly  just 
and  advantageous  to  all  the  parties.  This  settlement,  if  the 
trust  is  valid,  ought  to  receive  the  sanction  of  a  court  of 
equity,  and  should  be  enforced  against  all  the  parties.  It 
was  suggested  on  the  argument  that  the  settlement  was 
not  binding  upon  the  petitioners,  because  they  are  infants,  but 
a  court  of  equity  will  enforce  it,  if  it  is  made  for  their  ben- 
efit, as  this  clearly  was.  (Rogers  agt.  Cruger,  7  Johns.  Ch. 
R.  557 ;  Scovill's  Case,  Moseley,  224.) 

It  was,  therefore,  right  and  proper  that  the  proceedings 
should  be  discontinued,  as  they  were,  by  an  order  of  the 
supreme  court  at  special  term,  upon  the  stipulation  of  all 
the  parties.  This  order  was  made  before  Justice  LEONAED, 
upon  the  basis  of  the  settlement,  and  it  in  terms  vacated  all 
the  orders  which  had  been  heretofore  entered  in  the  pro- 
ceedings. Notwithstanding  the  settlement  and  a  formal  dis- 
continuance of  the  proceedings,  Justice  JOSEPH  F.  BAE- 
NAED,  subsequent  thereto,  and  on  the  twelfth  day  of  April, 
1865,  made  an  order  on  the  re-hearing,  removing  Birdsall 
as  trustee,  and  appointing  John  B.  Haskin  in  his  place.  On 
application  of  Mr.  Haskin,  he  afterwards  made  another 
order  at  Poughkeepsie,  directing  his  order  of  the  twelfth  of 
April,  1865,  to  be  entered  as  of  the  thirty-first  of  August, 
1864.  It  is  not  to  be  disguised  that  the  object  of  this  last 
order  was  to  overreach  the  settlement.  It  was  founded  upon 
the  affidavits  of  Mr.  Haskin  and  the  clerk  of  the  court.  Mr. 
Haskin  swore  that  he  had  the  original  memorandum  order 
of  Justice  BAENAED,  as  follows  :  "  The day  of  • 
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1864,"  and  that  "  the  erasure  of  figure  four  in  the  year,  and 
the  insertion  of  April  twelve,  1865,  was  an  error  of  the 
clerk,  and  such  order  should  be  corrected  and  entered  as  of 
August  or  September,  1864."     The  clerk  swore  that  about 
a  week  or  two  after  the  re-hearing  in  August,  the  papers 
came  to  him  from  Justice  BARNAED  by  express,  and  that  sub- 
sequently he  received  the  decisions  written  on  some  of  the 
affidavits  used  on  the  motion,  which  was  found  in  the  judge's 
private  room.     He  also  swore  that  the  papers  were  received 
and  said  order  made  as  early  as  August,  1864.     That  all  this 
was  substantially  false  in  every  important  particular,  plainly 
appears  by  the  affidavits  of  the  clerk  and  others,  subse- 
quently made  and  used  upon  the  motion  of  Birdsall  to  set 
aside  the  order.     The  clerk  then  swore  that  the  order  of  the 
twelfth  April,  1865,  was  on  that  day  given  to  him  by  Justice 
GEO.  G.  BAENAED,  on  which  day  he  filed  all  of  the  papers  in 
this  matter,  together  with  said  order,  and  marked  the  whole 
of  them ;  and  that  he  received  the  memorandum  of  the  decis- 
iort,  before  referred  to,  subsequent   thereto,   and  several  days 
thereafter;   that  he  did  not  find  it  in  the  judge's  private 
room,  but  the  same  was  handed  to  him  in  the  latter  part  of 
April.     He  further  states  that  his  former  affidavit  was  made 
under  a  misapprehension.     But  this  is  not  all.      Birdsall 
states  in  his  affidavit,  and  in  this  he  is  corroborated  by  Her- 
man Fox,  that  on  the  eighteenth  of  April,  1865,  he  examined 
the  papers  on  file,  and  the,  memorandum  in  question  ivas  not 
then  on  the  paper  on  which  it  was  subsequently  found  to  be 
indorsed.     These  facts  were  not  contradicted  before  Justice 
SUTHERLAND,  on  the  part  of  Haskin  or  Livingston.     I  think, 
therefore,  it  is  quite  apparent  that  the   order  of  Justice 
JOSEPH  F.  BARNARD,  ante-dating  his  order  of  removal  to 
August  31,  1864,  was  made  under  an  entire  misapprehension 
of  the  facts,  and  so  far  as  Haskin  is  concerned,  must  be 
regarded  as  a  fraud  upon  the  court.     But  whether  the  order 
was  fraudulently  obtained  or  not,  the  fact  is  put  beyond 
doubt  by  the  affidavit  of  the  clerk  that  no  order  was  published 
by  Justice  JOSEPH  F.  BARNARD,  removing  Birdsall  as  trustee, 
until  the  twelfth  of  April,  1865.     It  could  not  take  effect 
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prior  to  that  time  by  force  of  another  order  made  afterwards. 
There  is  another  order  which  claims  our  attention,  granted 
upon  the  motion  of  Mr.  Haskin,  by  Justice  SUTHERLAND  at 
special  term,  setting  aside  the  order  of  Justice  LEONARD, 
already  referred  to,  discontinuing  the  proceedings.  This 
order  was  made  at  the  same  time  that  the  judge  denied  the 
motion  to  set  aside  the  order  of  April  twelfth,  for  the  reason 
doubtless  that  it  was  regarded  as  an  obstacle  in  the  way  of 
Haskin's  getting  possession  of  the  trust  property  under  the 
order  of  April  twelfth. 

The  reasons  of  Justice  SUTHERLAND  for  setting  aside  the 
settlement  of  October  third,  1864,  are  not  given  in  the  case, 
but  grounds  upon  which  the  application  was  made,  deserve 
attention.  Mr.  Haskin  states  in  his  affidavit  that  Birdsall 
pretended  that  the  proceedings  in  the  matter  of  the  petition 
were  discontinued,  but  that  "  as  he  is  informed  by  Livings- 
ton, and  verily  believes  to  be  true,  the  said  Birdsall  obtained 
his  signature  to  the  said  stipulation  and  agreement  of  the 
third  of  October,  by  falsely  and  fraudulently  pretending  and 
representing  to  said  Livingston  that  the  motion  argued 
herein  for  Birdsall's  removal,  on  the  twenty-third,  twenty- 
fourth  and  twenty-fifth  days  of  August,  before  the  Hon.  J. 
F.  BARNARD,  had  been  denied,  and  by  other  false  representa- 
tions and  pretences."  Birdsall,  however,  in  his  affidavit 
denies  this,  and  states  further,  that  "  on  the  thirtieth  day  of 
May  he  called  on  Livingston  and  showed  him  Haskin's  affi- 
davit, and  that  Livingston  then  told  him  that  all  of  said  affi- 
davit in  relation  to  what  Haskin  alleges,  was  said  to  him  by 
Livingston,  as  herein  referred  to,  is  false  and  untrue."  Mr. 
Livingston  did  not  make  an  affidavit  in  the  matter,  but  it 
appeared  by  the  affidavits  of  Mr.  Courtney,  as  well  as  that 
of  Mr.  Birdsall,  that  .the  settlement  was  fairly  made  by  the 
mutual  consent  of  all  the  parties  interested. 

Mr.  Haskin,  who  swore  only  on  information  and  belief,  is 
not  corroborated  in  his  statement  that  the  settlement  was 
made  under  any  misapprehension  whatever.  Surely  the 
court  would  not  set  aside  the  settlement  and  stipulation,  for 
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fraud,  when  the  party  who  is  alleged  to  have  been  defrauded 
does  not  complain  of  it. 

There  are  many  other  things  which  might  be  noticed,  tend- 
ing to  reflect  upon  the  character  of  the  proceedings  under 
review,  but  the  facts  already  referred  to  are  sufficient,  I 
think,  to  enable  the  court  to  dispose  of  these  appeals. 

VII.  It  is  claimed,  however,  that  no  appeal  will  lie  in  this 
case,  or  that  at  least  that  this  court  will  not  review  the  order 
removing  Birdsall  as  trustee,  as  it  rests  in  the  discretion  of 
the  supreme  court,  and  is  not  subject  to  review  in  this  court. 
As  I  have  already  stated,  an  appeal  is  given  by  the  laws  of 
1854,  page  592,  section  1.  By  section  330  of  the  Code, 
which  is  made  applicable  to  such  appeals,  this  court  may 
reverse,  affirm  or  modify  the  order  appealed  from,  and  may 
order  a  new  trial.  The  orders  appealed  from  also  affect  a 
substantial  right  made  in  a  special  proceeding,  under  section 
1  of  the  Code,  and  for  that  reason  are  appealed  as  such  to 
this  court  (Hyatt  agt.  Seely,  11  N.  Y.  R.  52). 

No  provision  having  been  made  by  the  Code  for  a  finding 
of  facts  in  such  a  case,  this  court  is  necessarily  required  to 
examine  the  affidavits  and  evidence  upon  which  the  case  was 
decided ;  an  unrestricted  appeal  takes  along  with  it  the  whole 
merits  of  the  determination  appealed  from  (Bills  agt.  Voor- 
hees,  20  N.  T.  R.  528). 

It  may  be  true,  as  was  said  in  Rogers  agt.  Hosack,  Ex. 
(18  W.  R.  329,  330),  that  the  court  of  appeals  will  not  inter- 
fere to  regulate  the  discretion  of  a  court  of  equity,  when  the 
statute  has  vested  that  court  with  power  to  remove  a  trustee 
for  a  particular  cause,  but  I  think  such  a  principle  is  not 
applicable  to  this  case. 

Upon  the  application  of  William  Winter  to  remove  Bird- 
sall for  insolvency,  the  evidence  in  this  case  is  such  that  this 
court  would  not  feel  authorized  to  interfere  with  the  decision 
of  the  court,  whatever  its  determination  might  be  ;  but  when 
the  court  undertakes  to  act  upon  the  application  of  third 
persons  claiming  in  remainder,  who  have  no  immediate  inter- 
est in  Birdsall's  insolvency,  the  question  assumes  another 
aspect,  and  when  one  judge  overrules  the  decision  of  another 
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judge,  under  pretext  of  a  re-hearing,  upon  substantially  the 
same  state  of  facts,  it  involves  a  principle  which  affects  the 
administration  of  justice  in  this  state,  and  presents  a  ques- 
tion eminently  proper  to  come  before  this  court  for  review. 

And  so  in  reference  to  the  orders  made  subsequent  thereto, 
by  which  a  valid  settlement  and  final  discontinuance  of  the 
proceedings  were  avoided,  upon  grounds  which  were  not 
only  false  in  fact,  but  insufficient  in  substance. 

Although  no  appeal  was  taken  from  the  order  of  Justice 
G.  G.  BARNARD,  ordering  a  re-hearing  of  the  petition,  it  is 
necessarily  connected  with  the  final  order  of  Justice  J.  F. 
BABNAED,  upon  such  re-hearing,  which  in  effect  reversed  the 
previous  order  of  Justice  LEONAKD,  and  its  validity  is  doubt- 
less involved  in  the  principal  appeal  from  the  final  order  of 
Justice  J.  F.  BAKNAED,  removing  Birdsall  as  trustee,  and 
appointing  Haskin  in  his  place. 

I  have  no  doubt  as  to  our  power  to  examine  the  whole 
case  upon  the  merits,  and  to  make  such  order  in  the  premises 
as  we  shall  deem  suitable  and  proper,  in  view  of  all  the  cir- 
cumstances. This  being  a  proceeding  in  equity,  we  may 
not  only  reverse,  but  if  necessary,  make  such  final  order  or 
decree  in  the  premises  as  justice  may  require.  (2  R.  8. 
167,  §  27 ;  Laws  of  1847,  ch.  280,  §  8;  LeGuer  agt.  Gover- 
neur,  1  Johns.  Ch.  436,  499 ;  Forrest  agt.  Forrest,  25  N.  T. 
E.  501.) 

I  have  already  said  enough  as  to  the  character  of  these 
proceedings  to  justify  us  in  reversing  the  orders  appealed 
from  on  account  of  their  departure  from  the  rules  and  prac- 
tice of  the  court.  These  rules  of  practice  have  been  estab- 
lished to  protect  the  rights  of  parties,  and  constitute  a  part 
of  the  equitable  jurisprudence  of  this  as  well  as  every  other 
civilized  community. 

But  if  we  look  only  at  the  merits  of  the  case,  it  is  impos- 
sible to  sustain  the  proceedings.  No  reason  can  be  assigned 
for  superseding  the  deed  of  settlement  of  October  3,  1864. 
If  the  trust  deed  is  to  stand,  there  could  be  no  more  proper 
arrangement  made  for  securing  the  rights  of  all  the  parties, 
and  the  preservation  of  the  trust  estate.  If  we  lay  out  of 
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view  the  insufficiency  of  the  evidence  upon  which  the  deed 
of  settlement  was  overreached  by  order  of  Justice  SUTHER- 
LAND, there  is  no  ground  upon  which  the  court  could  pro- 
perly make  such  an  order  upon  the  motion  of  Mr.  Haskin. 
He  had  no  interest  whatever  in  the  original  controversy, 
and  his  subsequent  appointment  as  trustee  did  not  give  him 
any  standing  in  court  to  interfere  with  the  prior  proceedings. 
He  was  merely  a  volunteer,  and  yet  we  find  that  the  court 
acted  solely  upon  his  motion  in  granting  the  application 
which  in  effect  overreached  a  settlement  of  the  entire  con- 
troversy, mutually  beneficial  and  satisfactory  to  all  the  par- 
ties. 

I  would,  therefore,  advise  that  all  the  orders  appealed  from 
be  reversed,  and  that  the  order  of  Justice  LEONARD,  made 
at  special  term,  October  4,  1864,  by  which  the  proceedings 
were  discontinued,  without  costs  to  either  party,  be  affirmed. 
This  will  leave  the  parties  to  go  on  under  the  deed  of  settle- 
ment made  and  signed  by  all  the  parties  October  3,  1864. 

Although  the  case  furnishes  strong  grounds  for  setting 
aside  the  trust  deed,  that  question  is  not  properly  before  us. 
As  to  the  costs,  we  may  award  them  at  our  own  discretion 
(Laws  1854,  p.  592,  §  3).  I  think  the  respondents  should  be 
charged  with  the  costs  of  all  the  proceedings  taken  by  them 
after  the  settlement  of  October  3,  1864,  together  with  the 
costs  of  the  appeals  in  this  court. 

All  concur. 


SUPEEME  COUET. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  agt.  THOMAS  E. 

STOCKING. 


The  act  of  a  board  of  supervisors  in  examining,  settling  and  allowing  accounts 
against  the  county,  is  a  judicial  act,  and  they  are  not  liable  in  any  civil  action, 
however  erroneous  or  wrongful  their  determination  may  be ;  and  their  decision 
is  binding  upon  all  parties  concerned. 

But  where  a  supervisor,  acting  as  a  member  of  the  board,  knowingly,  corrupfiy, 
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unlawfully  and  partially  votes  that  an  account  presented  against  the  county  as 
a  county  charge,  be  allowed,  and  made  a  charge  against  the  county,  he  is  guilty 
of  a  misdemeanor,  and  may  and  should  be  indicted,  tried,  convicted  and  pun- 
ished. 

Although  the  power  of  a  board  of  supervisors  to  examine,  settle  and  allow 
accounts,  is  in  its  nature  judicial,  and  chat  parties  interested  are  bound  by  the 
decision  in  all  cases  calling  for  the  exercise  of  judgment  and  discretion  ;  yet 
the  same  board  of  supervisors  may  re-examine  an  account  once  passed  upon, 
and  reject  it,  or  reduce  the  amount  first  allowed. 

The  claimant  acquires  no  fixed  right  until  the  final  action  of  the  board  upon  hia 
claim  ;  and  until  he  has  received  the  order  for  the  payment  of  his  claim,  the 
board  has  jurisdiction  over  it. 

If  a  supervisor  wickedly  abuses,  or  fraudulently  exceeds  his  powers,  he  is  punish- 
able by  indictment,  although  the  board  might  not  have  had  jurisdiction  of  the 
subject  matter  upon  which  he  acted.  It  is  not  essential  that  any  injurious 
effects  should  result  to  individuals  from  the  misconduct  of  the  supervisor. 

It  is  a  rule  that  time  and  place,  when  and  where  the  crime  was  committed,  must 
be  stated  with  certainty  in  the  indictment ;  but  it  is  not  necessary  to  prove  them 
on  the  trial  as  stated,  unless  they  are  necessary  ingredients  in  the  offense. 

Erie  General  Term,  September,  1866. 
Present,  GBOVEB,  P.  J.,  DANIELS,  MABVIN  and  DAVIS,  Jus- 
tices. 

CEBTIORARI  to  the  Erie  oyer  and  terminer. 

The  case  appears  sufficiently  in  the  opinion  of  the  court. 

LYMAN  K.  BASS,  district  attorney. 
GEO.  B.  HIBBABD,  for  defendant. 

By  the  court,  MABVIN,  J.  The  defendant  was  a  supervisor 
of  one  of  the  wards  in  the  city  of  Buffalo,  and  a  member 
of  the  board  of  supervisors  of  Erie  county,  and  was  indicted, 
tried  and  convicted  of  corruption  in  such  office. 

The  substance  of  the  first  two  counts  in  the  indictment 
may  be  briefly  stated  thus  :  that  the  defendant  procured 
from  one  Taylor  articles  (specifying  them)  for  his  own  use, 
and  that  Taylor  presented  the  account  for  such  articles,  and 
other  articles  furnished  to  other  persons,  for  their  use,  to 
the  board  of  supervisors,  to  be  examined,  settled  and 
allowed  as  chargable  against  the  county ;  and  that  the 
defendant,  as  one  of  the  supervisors,  well  knowing  that  the 
account  was  not  a  lawful  charge  against  the  county,  confed- 
erating and  combining  with  other  members  of  the  board, 
knowingly,  corruptly,  unlawfully  and  partially  voted  that  the 
You  XiXIL  4 
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account  be  allowed,  and  that  it  was  allowed  to  the  amount 
of  $3,926.81,  and  that  it  was  paid  by  the  county.  It  is 
alleged  that  this  occurred  at  a  meeting  of  the  board,  law- 
fully convened,  on  the  28th  day  of  December,  1865.  The 
third  count  contained  a  similar  charge  of  corruption,  in 
voting  to  allow  another  account,  on  the  16th  day  of  Decem- 
ber. 

It  is  objected  by  the  defendant's  counsel,  that  the  defend- 
ant was  a  judicial  officer,  and  that  the  matters  charged 
against  him  were  judicial  acts  done  in  the  performance  of 
his  judicial  duty ;  and  that  as  such  they  do  not  form  the 
subject  of  indictment. 

Supervisors  are  required  to  meet  annually  for  the  dispatch 
of  business  as  a  board ;  they  may  hold  special  meetings ; 
and  they  have  power  to  adjourn  from  time  to  time.  The 
board  of  supervisors  have  power  : 

1.  To  make  orders  concerning  the  corporate  property  of 
the  county,  as  they  shall  deem  expedient. 

2.  To  examine,  settle  and  allow,  all  accounts  chargable  to 
such  county,  and  to  direct  the  raising  of  such  sums  as  may 
be  necessary  to  defray  the  same  (1  B.  S.  366,  §§  1  and  4). 

The  authorities  are  uniform  and  consistent  in  showing  the 
law  to  be,  that  no  civil  action  can  be  maintained  against  the 
judges  of  the  superior  courts  of  general  jurisdiction,  for  any 
act  done  by  them  in  a  judicial  capacity  ( Tates  agt.  Lansing, 
5  J.  R.  282). 

This  rule  embraces  also  all  judges,  justices  and  magis- 
trates of  inferior  courts,  acting  judicially  in  a  matter  tvithin 
the  scope  of  their  jurisdiction  (Broom,  on  parties  to  actions,  268, 
and  cases  hereinafter  cited). 

The  rule  also  includes  all  officers  charged  with  duties  judi- 
cial in  character,  calling  for  the  exercise  of  judgment  and 
decision,  acting  within  the  scope  of  the  authority  conferred 
upon  them ;  and  the  motive  which  influenced  the  particular 
act  or  decision,  cannot  be  inquired  into.  ( Wilson  agt.  The 
Mayor  of  New  York,  1  Den.  599 ;  Weaver  agt.  Devendorf,  3 
Den.  115.) 

It  is  also  well  settled  that  no  prosecution  by  information 
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or  indictment,  can  be  sustained  against  any  judge  of  a  supe- 
rior court  of  record,  for  any  act  done  by  Mm  as  such  judge. 
This  rule  does  not  apply  to  magistrates  and  justices  of  infe- 
rior courts,  not  of  record,  or  other  officers,  authorized  or 
required  to  perform  special  duties  involving  discretion,  judg- 
ment and  decision.  Some  of  the  authorities  and  cases  con- 
sulted, will  be  here  referred  to,  many  of  them  cited  by  the 
learned  counsel  for  the  defendant  in  this  case.  I  have 
already  referred  to  Tates  agt.  Lansing. 

It  was  a  civil  action  against  the  chancellor  to  recover  the 
penalty  given  by  the  habeas  corpus  act.  KENT,  Ch.  J.,  deli- 
vered the  decision  of  the  court  in  an  elaborate  and  instruc- 
tive opinion,  referring  largely  to  the  English  authorities. 
Greenvelt  agt  Burnwell,  reported  in  12  Mod.  R.  386,  1  Salk. 
396,  1  Lord  Eaym.  457,  is  regarded  as  a  leading  case,  in 
which  HOLT,  Ch.  J.,  went  largely  into  the  law  of  judicial 
responsibility. 

The  case  is  more  fully  reported  in  Raymond  than  in  Sal- 
Jceld. 

It  was  a  civil  action  to  recover  damages  for  false  impris- 
onment. The  defendants  were  censors  of  the  college  of  phy- 
sicians in  London,  and  were  empowered,  by  act  of  parlia- 
ment, to  inspect,  govern  and  censure  practitioners  of  physic, 
so  as  to  punish  by  fine  and  imprisonment.  They  convicted, 
fined  and  imprisoned  the  plaintiff.  The  chief  justice  held, 
and  he  seems  through  his  opinion  to  have  regarded  it  as 
essential,  that  the  censors  were  "justices  of  record."  He 
maintained  that  the  record  could  not  be  traversed.  The 
question  of  liability  arose,  as  we  have  seen,  in  a  civil  action, 
and  the  court  coming  to  the  conclusion  that  the  defendants 
were  judges  of  record,  empowered  by  act  of  parliament  to 
judge,  and  to  do  what  they  had  done,  held  they  were  not 
liable.  The  law  now  is,  that  no  one  acting  in  a  judicial 
capacity,  within  the  scope  of  his  authority,  is  liable  to 
respond  in  a  civil  action,  whether  the  decision  is  evidenced 
by  a  record  or  not.  The  decisions  in  civil  cases  have  no 
application  to  the  present  case. 

Chief  Justice  HOLT,  however,  in  his  opinion,  applies  the 
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same  rule  of  irresponsibility  to  judges  of  the  superior  courts 
of  record,  in  a  suit  by  the  king  ;  that  is,  a  prosecution  by 
presentment  or  indictment ;  and  he  cites  some  cases  to  show 
that  it  had  been  held,  that  judges  of  courts  of  record,  as  a 
justice  of  oyer  and  terminer,  were  not  answerable  at  the 
king's  suit,  before  another  judge.  But  there  is  nothing  in 
the  opinion  of  the  eminent  and  learned  judge,  countenan- 
cing the  position  that  ah1  persons  acting  in  a  judicial  capa- 
city are  exempt  from  prosecution  by  indictment. 

In  Miller  agt.  Searl  (2  Slack.  R.  1145),  DE  GRAY,  Chief 
Justice,  lays  down  the  rule  in  civil  cases  very  clearly.  He 
says :  "  In  all  cases  where  protection  is  given  to  the  judge, 
giving  an  erroneous  judgment,  he  must  be  acting  05  judge. 
The  protection  in  regard  to  the  superior  courts,  is  absolute 
and  universal ;  with  respect  to  the  inferior,  it  is  only  while 
they  act  within  their  jurisdiction."  This  is  the  true  distinc- 
tion, at  this  day,  in  this  state,  as  to  the  liability  of  judges 
and  magistrates  in  civil  cases. 

Lord  TENTERDEN,  in  Garnett '  agt.  Ferrand  (6  Barn.  & 
Cress.  611),  speaking  of  inferior  justices  acting  within  their 
jurisdictions,  being  called  in  question  for  errors  of  judgment, 
states  the  reason  of  the  rule.  "  In  the  imperfection  of  human 
nature,  it  is  better,  even,  that  an  individual  should  occasion- 
ally suffer  wrong,  than  that  the  general  course  of  justice 
should  be  impeded  and  fettered  by  constant  and  perpetual 
restraints  and  apprehensions  on  the  part  of  those  who  are 
to  administer  it."  He  adds,  "  corruption  is  quite  another 
matter.  So,  also,  are  neglect  of  duty  and  misconduct  in 
office.  For  these,  I  trust,  there  is,  and  always  will  be,  some 
due  course  of  punishment  by  public  prosecution." 

The  counsel  for  the  defendant  in  that  case,  stated  the  law 
to  be,  that  if  a  judge  of  the  superior  court  acts  corruptly,  he 
may  be  proceeded  against  by  impeachment ;  if  of  the  inferior 
courts,  by  indictment  or  criminal  information. 

RusseU,  in  his  Treatise  on  Criminal  Law  (vol.  1,  135,  et 
seq.),  educes  from  the  cases  the  general  rule  :  that  the.oppres- 
sion  and  tyranical  partiality  of  judges,  justices  and  other 
magistrates,  in  the  admidistration,  and  under  color  of  their 
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offices,  may  be  punished  by  impeachment  in  parliament,  or 
by  information  or  indictment,  according  to  the  rank  of  the 
offenders,  and  the  circumstances  of  the  offense.  Thus,  if  a 
justice  of  the  peace  abuses  the  authority  reposed  in  him  by 
law,  in  order  to  gratify  his  malice,  or  to  promote  his  private 
interest  or  ambition,  he  may  be  punished  by  indictment  or 
information.  If  the  justice  has  acted  honestly  and  candidly, 
•without  oppression,  malice,  revenge  or  any  bad  view  of  ill 
intention  whatever,  though  the  act  was  illegal,  the  court  will 
not  punish  him  by  the  extraordinary  course  of  an  informa- 
tion, but  will  leave  the  party  complaining  to  the  ordinary 
method  of  prosecution  by  action  or  an  indictment.  The 
authorities  cited  fully  sustain  the  text.  (See  also  The  King 
agt.  Barrori,  3  Barn.  &  Aid.  432.) 

The  question  is  not  one  of  jurisdiction,  nor  is  it  confined 
to  ministerial  acts,  but  if  the  officer  acts  from  dishonest, 
oppressive  or  corrupt  motives,  he  may  be  indicted  and  pun- 
ished. Wharton  in  his  American  Criminal  Law,  under  the 
title  of  Misconduct  in  Office  (§  2514),  states  the  law  :  "  If  a 
public  officer,  intrusted  with  definite  powers  to  be  exercised 
for  the  benefit  of  community,  wickedly  abuses  or  fraudu- 
lently exceeds  them,  he  is  punishable  by  indictment,  though 
no  injurious  effects  result  to  any  individual  from  his  miscon- 
duct." 

The  crime  consists  in  the  public  example,  in  perverting 
those  powers  to  the  purpose  of  fraud  and  wrong,  which  were 
committed  to  him  as  instruments  of  benefit  to  the  citizen, 
and  of  safety  to  public  rights.  Among  other  authorities  he 
cites  The  People  agt.  Coon  (15  Wend.  277),  to  show  that  a 
justice  of  the  peace  is  indictable  for  misbehavior  in  his 
office,  when  he  acts  partially  or  oppressively,  or  from  malice 
or  corrupt  motives.  In  that  case  BBONSON,  J.,  disposed  of 
the  objections  that  a  justice  could  not  be  indicted  for  any 
act  done  by  him  as  a  justice,  by  saying  that  there  was  noth- 
ing in  it ;  that  whenever  justices  act  partially  or  oppress- 
ively, from  a  malicious  or  corrupt  motive,  they  may  be  pun- 
ished criminally.  He  cites  numerous  authorities.  (See  also 
The  People  agt.  Dunton,  2  J.  Cos.  note  by  KENT,  «7.) 
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The  act  of  the  board  of  supervisors  in  examining,  settling 
and  allowing  accounts  chargeable  to  the  county,  is,  I  have  no 
doubt,  a  judicial  act,  and  the  supervisors  in  exercising  the 
powers  conferred  upon  them  by  the  statute  in  this  regard, 
are  not  liable  in  any  civil  action,  however  erroneous  or 
wrongful  their  determination  may  be  ;  and  their  decision  is 
binding  upon  all  parties  concerned.  ( Weaver  agt.  Devendnrf, 
supra  ;  Cha&e  agt.  The  County  of  Saratoga,  33  Barb.  603  ; 
The  People  agt.  The  Supervisors  of  Livingston,  12  How.  204, 
S.  C. ;  26  Barb.  118.)  It  is  not  necessary  to  multiply  autho- 
rities. 

In  the  present  case  the  board  of  supervisors  acted  judi- 
cially in  examining,  settling  and  allowing  Taylor's  account. 
The  supervisors  acting  as  a  board,  were  charged  and  intrusted 
with  definite  duties  and  powers,  to  be  performed  and 
exercised  for  the  benefit  of  the  community,  and  if  they  wick- 
edly abused,  or  fraudulently  exceeded  these  powers,  they  are 
punishable  by  indictment.  If,  in  the  language  of  this  indict- 
ment, such  supervisor  acting  as  a  member  of  the  board,  know- 
ingly, corruptly,  unlawfully  and  partially ,votes  that  an  account 
presented  against  the  county  as  a  county  charge,  be  allowed 
and  made  a  charge  against  the  county,  he  is  guilty  of  a  mis- 
demeanor, and  may  and  should  be  indicted,  tried,  convicted 
and  punished. 

He  has  perverted  the  power  conferred  upon  him  for  the 
public  good,  to  purposes  of  fraud  and  wrong ;  he  has  acted 
from  corrupt  motives,  and  he  is  not  beyond  the  reach  of  pun- 
ishment ;  concurring  in  the  sentiment  expressed  by  Lord 
TENTERDEN,  let  us  trust  that  there  always  will  be  some  due 
course  of  punishment  by  prosecution,  for  corruption,  neglect 
of  duty  or  misconduct  in  office. 

If  there  is  no  other  objection  to  this  conviction,  it  should 
stand,  and  the  judgment  upon  it  should  follow. 

It  appears  from  the  evidence  that  the  annual  meeting  of 
the  board  of  supervisors,  commenced  October  3,  1865  ;  that 
it  adjourned  sine  die,  December  16  ;  that  on  the  14th  or  loth 
of  December,  Martin  Taylor  presented  several  bills  and 
accounts  against  the  "  Erie  county  board  of  supervisors." 
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Tliey  were  very  general,  as  thus  :  "  To  stationery  furnished 
to  October  1,  $1,277.40  ;  to  fifty  gold  pens  and  gold  holders, 
$900."  They  were  examined  and  allowed,  to  the  amount  of 
$5,130.81,  the  defendant  voting  for  their  allowance.  The 
board  was  again  convened,  and  was  in  session  December 
28th.  The  accounts  were  again  brought  before  the  board 
by  Taylor,  it  having  been  alleged  that  there  were  some  irreg- 
ularities in  the  presentation  and  allowance  of  the  accounts 
on  the  15th  December. 

The  objection  was  now  taken  by  some  of  the  supervisors 
that  their  power  as  a  board  was  exhausted  by  the  previous 
action.  The  defendant  maintained  the  contrary,  and  the 
board  so  decided,  and  proceeded  to  examine  and  settle,  and 
allow  the  account.  The  sum  now  allowed  was  $3,921.81. 
The  defendant  voted  for  the  allowance.  Upon  these  facts 
appearing  on  the  trial,  the  position  was  taken  by  the  defend- 
ant's counsel  that  the  defendant  could  not  be  convicted  for 
his  act  "of  the  28th  of  December,  for  the  reason  that  the 
board  had  no  jurisdiction  in  the  premises,  having  exhausted 
all  its  power  by  the  action  on  the  16th.  The  district  attor- 
ney insists,  among  other  positions,  as  an  answer  to  this  posi- 
tion, that  the  action  of  the  board  on  the  16th  December, 
was  without  jurisdiction,  and,  therefore,  void. 

I  have  examined  the  statute  referred  to,  and  am  satisfied 
that  the  board  had  jurisdiction  of  the  account  on  the  16th 
December,  and  that  the  decision  then  made  was  binding 
upon  the  parties — Taylor  and  the  county.  But  it  does  not, 
in  my  judgment,  follow  that  the  action  of  the  board  on  the 
28th  December,  was  void  for  want  of  jurisdiction  ;  nor  will 
it,  in  my  opinion,  if  we  should  hold  that  the  power  of  the 
board  was  spent  by  its  action  on  the  16th  December,  follow 
that  the  defendant  could  not  be  convicted  for  his  corrupt  act 
in  voting  for  the  account  on  the  28th  December. 

It  is  undoubtedly  a  general  rule,  that  a  special  power  con- 
ferred upon  officers  or  other  persons,  affecting  the  interests 
or  rights  of  others,  can  only  be  exercised  once.  "When  the 
officers  or  body  upon  whom  the  power  is  conferred,  have 
executed  the  power,  the  authority  ceases,  and  the  power 


56  NEW  YORK  PRACTICE  REPORTS. 

People  agt.  Ttocking. 

becomes  functus  ojficio.  It  is  this  rule  which  the  counsel  for 
the  defendant  invokes.  I  think  it  is  not  applicable  to  this 
case.  The  only  case  cited,  which  may  perhaps  be  fairly 
claimed  as  in  point,  is  The  People  agt.  The  Supervisors  of 
Schenectady  County  (35  Barb.4Q8).  In  this  case  Justice  POT- 
TER delivered  an  able  and  elaborate  opinion.  He  has  not 
entirely  satisfied  me  that  he  properly  applied  the  rale  functus 
officio  to  the  case.  The  board  of  supervisors  on  the  10th  day 
of  December,  by  a  resolution,  apportioned  to  the  several 
towns  and  wards  in  the  county,  the  amount  of  county  charges 
that  had  been  audited,  according  to  the  value  of  the  real  and 
personal  estate  in  the  towns,  etc.,  as  apportioned  and  equal- 
ized by  them.  The  next  day  the  board,  by  a  resolution, 
reconsidered  the  resolution  of  the  previous  day,  and  by 
another  resolution  again  apportioned  and  equalized  the 
assessments  of  value  in  the  towns  and  wards,  upon  a  new 
and  different  basis.  Each  proceeding  was  strongly  opposed, 
and  each  party  moved  for  a  mandamus  to  compel  the  board 
to  perform  the  ministerial  duty  of  attaching  the  warrants  for 
the  collection  of  the  taxes.  The  court  held,  that  the  pro- 
ceedings on  the  10th  December  were  valid,  and  that  the 
board  on  that  day  exhausted  its  authority  under  the  statute, 
and  that  it  had  no  power  to  reconsider,  review,  revise  and 
annul  their  own  judicial  action,  when  it  had  been  once 
legally  exercised.  The  parties  who  were  interested  in  main- 
taining the  proceedings  of  the  10th  December,  insisted  upon 
their  rights  in  the  decision  then  made.  I  have  looked  into 
the  authorities  cited  by  the  learned  judge,  and  it  may  aid  us 
in  coming  to  a  correct  conclusion,  to  bring  some  of  them 
into  present  view.  In  Jermain  agt.  Waggener  and  others  (1 
Hitt,  279),  the  power  of  the  canal  commissioners,  under  the 
act,  was  special  and  restricted.  It  was  exercised  by  an  exam- 
ination, surveys  and  estimates,  and  the  adoption  of  a  plan. 
After  the  work  of  construction  had  proceeded  several  years, 
the  commissioners  modified  the  plan  in  one  particular,  to  the 
injury  of  the  plaintiff  when  carried  into  effect.  The  court 
very  properly  applied  the  rule  functus  qfficio,  remarking  that 
the  commissioners  having  once  passed  upon  the  question, 
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their  powers  were  at  an  end ;  that  their  powers  were  quasi 
judicial ;  that  the  adoption  of  a  specific  plan  was  but 
another  name  for  the  rendition  of  a  judgment  by  a  court  of 
limited  jurisdiction  ;  that  such  a  step  was,  in  its  nature,  irre- 
vocable, and  incapable  of  modification ;  that  it  should,  above 
all,  be  so  held,  after  it  had  been  acted  upon,  and  purchases 
made,  or  other  valuable  interests  acquired  in  reference  to  it. 

Some  of  the  cases  referred  to,  relate  to  the  action  of  courts 
or  judicial  officers,  acting  under  special  or  limited  powers ; 
some  of  them  to  the  act&n  of  boards  of  supervisors  under 
a  special  authority,  as  in  the  case  of  The  People  agt.  Ames 
(19  How.  551).  The  board  had  authority,  by  statute,  to 
limit  the  number  of  superintendents  of  the  poor  to  one. 
The  board  exercised  the  authority,  and  reduced  the  number 
to  one,  and  in  a  subsequent  year  voted  to  raise  the  number 
to  three.  It  was  held  that  the  board  had  no  power  thus  to 
restore  the  number  to  three. 

The  cases  where  the  rule  we  are  considering  has  been 
applied,  are  numerous,  and  Justice  POTTEB  has  cited  many 
of  them. 

In  all  the  cases,  some  right  has  been  acquired  by  the  deci- 
sion, and  the  party  beneficially  interested  has  resisted  any 
subsequent  action  of  the  court,  officer  or  body  authorized  to 
decide,  by  which  the  party's  interest  should  be  changed  or 
modified ;  and  the  question  has  invariably  arisen  in  consid- 
ering such  claim,  and  whether  it  has  been  affected  by  any 
subsequent  action  of  the  court,  or  officer  or  body  authorized 
by  the  statute  to  decide,  and  in  the  absence  of  any  authority 
to  reconsider  or  revise  the  decision.  I  certainly  doubt,  as 
to  the  proper  application  of  the  principle  in  The  People  agt. 
The  Supervisors  of  Schenectady  County.  It  may  be  that  when 
the  board  had  once  exercised  the  power  of  apportioning  the 
tax  as  seemed  to  them  equitable  and  just,  under  the  power 
conferred  by  the  act  of  1838  (ch.  314,  §  1),  that  the  power 
was  at  an  end.  The  power  was  in  its  nature  judicial,  and 
the  act  of  apportionment  was  a  decision  in  which  each  town 
and  ward  was  interested.  It  is,  nevertheless,  a  stringent 
application  of  the  rule  functus  offido  to  say  that  the  board, 
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during  the  same  sitting,  cannot  reconsider  its  action.  The 
meeting  of  the  supervisors  is  "  for  the  dispatch  of  business 
as  a  board."  It  is  agreed  that  some  of  their  powers 
are  legislative,  some  ministerial,  and  some  judicial  or  quasi 
judicial.  I  agree  that  the  power  to  examine,  settle  and 
allow  accounts,  is  in  its  nature  judicial,  and  that  parties 
interested  are  bound  bj  the  decision  in  all  cases  calling  for 
the  exercise  of  judgment  and  discretion ;  but,  in  my  opin- 
ion, the  same  board  of  supervisors  may  re-examine  an 
account  once  passed  upon,  and,  in  fact,  reject  it,  or  reduce 
the  amount  first  allowed.  The  claimant  acquires  no  fixed 
right  until  the  final  action  of  the  board  upon  his  claim  ;  and 
until  he  he  has  received  the  order  for  the  payment  of  his 
claim,  the  board  has  jurisdiction  over  it. 

Such,  I  understand,  has  been  the  constant  practice  of 
boards  of  supervisors.  Suppose  an  account  has  been 
allowed,  and  the  same  board  becomes  satisfied  that  it  has  no 
foundation  in  justice  ;  that  it  should  not  have  been  allowed, 
or  only  a  part  of  it ;  can  it  be  that  this  same  body,  met  for 
the  dispatch  of  business,  cannot  reconsider  their  act,  and 
do  justice  between  the  claimant  and  the  county.  If  they 
cannot  -reconsider  their  decisions  touching  accounts,  then 
the  disallowance  of  an  account  must  be  final.  Having  acted 
once  upon  the  account,  that  is  the  end  of  the  matter,  and 
no  subsequent  board  can  examine  and  allow  it.  It  is  to  be 
observed  that  the  power  "  to  examine,  settle  and  allow 
accounts  chargeable  against  the  county,"  is  very  general.  It 
is  a  power  in  constant  exercise  by  the  board  during  its  meet- 
ing. The  exercise  of  it  constitutes  the  principal  business 
of  the  board.  The  meeting  may,  and  usually  does,  continue 
for  weeks.  These  accounts  are  usually  referred  to  commit- 
tees, charged  with  the  duty  of  examining  them,  and  report- 
ing upon  them.  The  accounts  against  the  county  must  be 
passed  upon,  and  the  aggregate  of  the  accounts  allowed  be 
ascertained,  before  the  board  can,  with  proper  intelligence, 
"direct  the  raising  of  the  sums  necessary  to  defray  the 
same." 

We  are  clearly  of  the  opinion  that  the  action  of  the  board 
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of  supervisors  touching  the  examination,  settlement  and 
allowance  of  accounts  against  the  county,  is  under  the  con- 
trol of  the  board  during  its  meetings  for  the  dispatch  of  busi- 
ness as  a  board,  and  that  it  may  revise  and  correct  its  pro- 
ceedings, and  that  it  is  the  final  action  of  the  board  that  is 
binding  upon  the  parties  claimant  and  the  county.  Arbi- 
trators have  full  control  over  the  award  until  it  is  published. 
(Russ.  Arb.  237 ;  see  as  to  a  referee  in  a  civit  action,  Ayrault 
agt.  Sackett,  17  How.  Pr.  Rep.  507.) 

If  we  should  come  to  the  conclusion  that  the  action  of  the 
board  on  the  16th  December,  upon  Taylor's  account  was 
final,  and  that  the  board  had  no  jurisdiction  to  re-examine 
it,  we  should  still  be  of  the  opinion  that  the  defendant  could 
be  properly  convicted  for  his  corrupt  act  on  the  28th  Decem- 
ber. 

What  is  this  case  ?  The  defendant  was  a  supervisor — an 
officer  charged  with  duties  and  trusts,  and  clothed  with 
powers  of  great  importance  to  the  public.  In  executing 
those  duties  and  powers  he  acts  corruptly.  He  is  faithless 
to  his  trust.  He  unites  in  acts  tending  to  defraud  the  public, 
and  by  which  the  public  is  defrauded.  He  acts  as  a  super- 
visor. When  arraigned  for  his  corrupt  acts,  can  he  be  heard 
to  say,  true,  my  acts  were  unlawful,  partial  and  corrupt,  and 
I  was  acting  in  my  official  capacity  as  supervisor,  but  the 
body  of  which  I  was  a  member,  composed  of  supervisors 
Jike  myself,  and  acting  as  such,  had  no  jurisdiction  in  the 
matter  upon  which  we  acted,  because  it  had  by  its  previous 
action  of  the  like  character,  not  mentioned  in  the  indict- 
ment, exhausted  its  authority !  Taylor  submitted  the  account 
on  the  28th  December,  and  the  board  again  took  it  up  and 
.acted  upon  it,  having  first  decided  that  it  had  jurisdiction. 
There  is  no  law  or  reason  for  the  position  that  the  supervi- 
sors were  not  liable  for  their  corrupt  acts  on  the  28th  Decem- 
ber. The  crime  consists  in  acting  corruptly  as  supervisors 
— official  corruption — misconduct  in  ofiice.  It  is  not  essen- 
tial that  the  board  or  officer  should  have  jurisdiction  of  the 
subject  matter  upon  which  it  or  he  acts.  If  the  officer  wick- 
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edly  abuses,  or  fraudulently  exceeds  his  powers,  he  is  pun- 
ishable by  indictment. 

It  is  not  essential  that  any  injurious  effects  should  result 
to  individuals  from  the  misconduct  of  the  officer  ( Wharfon's 
Am.  Cr.  L.  2514). 

If  the  board  of  supervisors  act  without  jurisdiction,  their 
decision  will  not  be  binding  upon  the  parties  intended  to  be 
affected  by  the  act.  (Chemung  Caned  Sank  agt.  The  Board 
of  Supervisors  of  Chemung,  5  Den.  517.  The  People  agt. 
Laivrence,  6  Hill,  244.)  But  the  fact  that  the  board  exceeded 
its  powers,  will  constitute  no  defense  for  the  supervisor, 
whose  act  as  supervisor  proceeded  from  corrupt  and  wicked 
motives.  We  think  the  defendant  was  properly  convicted 
under  the  two  first  counts  in  the  indictment,  assuming  that 
they  are  to  be  limited  and  confined  to  his  act  on  the  28th 
December.  But  why  so  limit  these  counts  ?  The  proof  on 
the  trial  showed  the  votes  of  the  defendant  on  the  16th 
December,  when  Taylor's  accounts  were  first  examined,  set- 
tled and  allowed,  at  an  amount  larger  than  was  allowed  on 
the  28th  December.  No  question  is  made  as  to  jurisdiction 
on  the  16th  December.  Why  not  refer  these  counts  to  the 
act  of  the  defendant  on  the  16th  instead  of  the  28th  Decem- 
ber ?  It  is  a  rule  that  time  and  place,  when  and  where  the 
crime  was  committed,  must  be  stated  with  certainty  in  the 
indictment,  but  it  is  not  necessary  to  prove  them  on  the  trial 
as  stated,  unless  they  are  necessaiy  ingredients  in  the 
offense  (Arch.  Cr.  PL  40,  41).  In  this  case  it  was  not  mate- 
rial whether  the  crime  was  committed  on  the  28th  or  16th 
December,  nor  was  the  amount  of  the  account  as  allowed 
material.  In  short,  the  evidence  of  the  defendant's  act  on 
the  16th  December,  proved  every  material  averment  in  the 
two  first  counts. 

Again,  there  was  a  third  count,  charging  the  like  corrup- 
tion in  voting  on  the  16th  December,  in  favor  of  an  account , 
presented  by  John  McNamara,  for  spirituous  liquors  furnished 
to  the  supervisors.  The  verdict  is  guilty  of  the  offense 
charged  in  the  indictment.  This  is  a  general  verdict  of 
guilty.  The  rule  is,  that  when  one  count  in  the  indictment 
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is  good,  and  the  verdict  is  guilty,  the  conviction  is  to  stand. 
(See  Gunther  agt.  The  People,  24  N.  T.  R.  100.) 

There  was  no  error  committed  upon  the  trial,  and  the 
conviction  must  stand. 


COUET  OF  APPEALS. 

MARTHA  ERNST,  Executrix  of  HENRY  ERNST,  decased,  appel- 
lant agt.  THE  HUDSON  EIVER  EAILROAJ*  Co.,  respondents. 

If  a  traveller  in  crossing  a  railroad,  is  warned  of  the  approach  of  an  engine  by 
the  customary  signals,  or  if  by  other  means,  he  is  made  aware  of  its  proximity, 
it  is  his  duty  to  avoid  exposing  himself  to  injury. 

If  he  advances  on  the  open  highway,  with  no  cars  in  view,  and  no  indication  of 
their  approach,  either  by  signal  or  otherwise,  he  is  at  liberty  to  pursue  his  way 
without  incurring  the  imputation  of  breach  of  duty  to  a  wrong-doer. 

The  only  condition  of  the  right  to  redress  for  a  wrong  of  this  description  is,  that 
the  party  aggrieved  be  free  from  culpable  negligence  ;  and  he  is  not  chargeable 
with  such  negligence,  unless  he  fails  to  exercise  ordinary  care  and  vigilance,  to 
avoid  the  injury  of  which  he  complains. 

Ordinary  care,  skill  and  diligence,  is  such  a  degree  of  care  as  men  of  ordinary 
prudence,  under  similar  circumstances  usually  employ. 

The  degree  of  care  which  men  of  common  prudence  would  be  likely  to  observe  in 
a  given  case,  must  be  determined  with  .reference  to  all  the  attendant  circvm- 
stances. 

The  citizen  who,  on  a  public  highway,  approaches  a  railway  track,  and  can  neither 
see  nor  hear  any  indication  .of  a  moving  train,  is  not  chargeable  in  law  with  neg- 
ligence, for  assuming  that  there  is  no  car  sufficiently  near  to  make  the  crossing 
dangerous. 

In  this  case  held :  that  the  defendants  not  only  misled  the  plaintiff 's  testator  by 
not  exhibiting  the  flag  at  the  crossing  of  the  railroad,  in  accordance  with  the 
uniform  custom  when  an  engine  was  near,  but  also  by  approaching  the  highway 
ittegaUy,  neither  sounding  the  whistle  or  ringing  the  bell  as  they  advanced.  Thia 
was  an  act  in  open  defiance  of  the  public  statute  enacted  for  the  protection  of 
the  traveller. 

It  is  not  the  policy  of  the  law  to  favor  those  who  deliberately  violate  its  mandates, 
nor  is  it  the  duty  of  the  courts  to  invent  excuses  for  wrong-doers,  or  to  palliate 
the  guilt  of  reckless  homicide.  Our  statutes  for  the  protection  of  Me  are  to  te 
obeyed,  and  when  they  are  broken  and  defied,  responsipility  is  not  to  be  evaded 
by  imputing  blame  without  proof,  to  him  who  suffers  death,  for  the  sake  of 
shielding  those  who  inflict  it. 

It  is  not  true  that  a  traveller  on  a  public  thoroughfare  is  guilty  of  culpable  negli- 
gence, as  matter  of  law,  if  he  does  not  stop  to  listen,  or  look  up  and  down  the 
track  before  he  goes  over  a  crossing  of  a  railroad.*  Whether  such  an  omission 
is  culpable,  depends  upon  the  facts  and  circumstances  of  each  particular  case. 

*NOTE. — This  decision  directly  negatives  the  same  affirmative  proposition  laid 
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March  Term,  1866. 

APPEAL  from  judgment  of  supreme  court  in  the  third  judi- 
cial district,  sustaining  a  non-suit  on  the  trial  at  the  Rens- 
selaer  circuit. 

The  action  was  brought  by  the  plaintiff  as  the  widow  and 
executrix  of  the  testator,  for  damages  sustained  by  killing 
her  husband  at  the  village  of  Bath,  on  the  29th  day  of 
December,  1855. 

The  suit  was  commenced  in  1856.  The  first  trial  was 
before  Mr.  Justice  GOULD,  who  non-suited  the  plaintiff.  The 
case  was  heard  at  the  general  term,  before  Judges  HOGE- 
BOOM,  PECKHAM  and  GOULD.  The  non-suit  was  set  aside,  and 

down  in  this  case  when  it  was  before  this  court  on  a  former  occasion  ^24  How.  97). 

This  important  question,  therefore,  has  been  viewed  and  decided  differently  by 
this  court,  by  the  opinions  of  two  of  the  judges  of  eminent  learning  and  ability,  and 
each  partcularly  noted  for  his  close  legal  precision.  It  may  not,  therefore,  be 
considered  entirely  presumption,  in  view  of  this  difference,  to  look  briefly  at  the 
question  hi  comparing  these  decisions.  In  24  How.,  it  ia  laid  down  as  a  matter 
of  law,  that  "  in  the  judgment  and  opinion  of  a  majority  of  men,  common  pnt- 
dence  forbids  the  attempt  by  any  person  to  cross  the  track  of  a  railroad  in  con- 
stant use,  without  first  taking  the  precaution  to  look  both  ways  upon  the  track, 
and  see  and  ascertain  that  a  train  is  not  approaching  hi  either  direction ;  and  the 
omission  to  do  so  is  per  se,  gross  negligence,  hi  view  of  the  danger  to  be  avoided, 
nd  the  fatal  consequences  involved  in  any  accident  resulting  from  such  omis- 
sion." This  proposition  is  pretty  fully  discussed  hi  the  opinion  of  the  judge. 

In  the  present  case,  this  legal  proposition  is  alleged  to  be  untrue,  as  matter  of 
law ;  and  it  is  decided  that  "  whether  such  an  omission  is  culpable,  depends  upon 
the  facts  and  circumstances  of  each  particular  case."  Previously,  however,  the 
learned  judge  in  this  case,  has  laid  down  a  proposition  as  matter  of  law,  that 
"  the  citizen  who,  on  a  public  "highway,  approaches  a  railway  track,  and  can 
neither  see  nor  hear  any  indication  of  amoving  train,  is  not  chargeable  in  law  with 
negligence,  for  assuming  that  there  is  no  car  sufficiently  near  to  make  the  crossing 
dangerous."  Here,  it  would  seem,  is  the  very  condition  precedent  required  to 
exculpate  from  culpable  negligence,  which  is  expressed  in  this  case  in  24  How. 
For  the  converse  of  this  proposition  must  be  true,  that  if  the  citizen  can  see  and 
hear  any  indication  of  a  moving  train,  he  is  chargable  in  law  with  negligence,  if 
he  undertakes  to  cross  when  there  is  danger.  Whether,  therefore,  there  is  dan- 
ger or  not,  is  ascertained  by  seeing  and  hearing.  And  this  seeing  and  hearing  is 
unqualified  and  unlimited  hi  its  application  ;  it  very  properly  takes  the  widest 
range  of  vision  and  sound — consequently  must  include  a  view  of  the  track  both 
•ways — up  and  down.  But  the  proposition  stated  in  24  .How.,  is  said  to  be  in  direct 
conflict  with  repeated  adjudications  in  this  and  in  other  courts ;  a  few  cases  are 
referred  to  as  sustaining  this  view ;  and  without  going  into  any  elaborate  reason- 
ing why  it  should  be  considered  a  question  of  fact  and  not  of  law,  it  seems  to  be 
considered  res  adjudicata.  As  this  case  seems  to  be  the  battle  ground  upon 
which  this  question  is  fought,  and  as  it  will  in  all  probability  come  before  this 
court  again,  it  may  not  be  considered  finally  settled. — REP. 
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a  new  trial  was  granted ;  the  opinion  of  the  court  being 
delivered  by  Judge  HOGEBOOM,  and  GOULD,  J.,  dissenting 
(32  Barb.  159). 

The  second  trial  before  Judge  HOGEBOOM,  in  February, 
1861,  resulted  in  a  verdict  for  the  plaintiff ;  a  motion  for  a 
new  trial,  on  the  ground  that  the  verdict  was  against  evi- 
dence, was  made  and  denied  at  the  special  term.  An  appeal 
was  taken  from  the  judgment  as  well  as  the  order,  and  heard 
on  a  case  and  exceptions  before  Judges  WEIGHT,  HOGEBOOM 
and  GOULD.  Both  were  affirmed  at  the  general  term,  the 
opinion  of  the  court  being  delivered  by  Judge  WEIGHT,  and 
GOULD,  J.,  dissenting. 

The  defendant  appealed,  and  a  new  trial  was  granted 
here  by  a  divided  court.  An  imperfect  and  erroneous  report 
of  the  case  will  be  found  in  24  How.  Pr.  Rep.,  97. 

On  the  last  trial  in  November,  1865,  the  plaintiff  was  non- 
suited, and  the  judgment  was  affirmed  pro  forma  in  the  court 
below. 

The  facts  were  much  more  fully  developed  than  on  the 
previous  trial,  and  material  additional  evidence  was  given  to 
repel  the  proof  relied  on  by  the  defendant  to  impute  negli- 
gence to  plaintiff 's  testator.  At  the  close  of  the  evidence, 
a  motion  was  made  for  a  non-suit,  which  was  granted  in 
deference  to  views  supposed  from  the  head  notes  of  the  case, 
as  reported  in  24  Howard,  to  have  received  the  sanction  of 
this  court. 

The  plaintiff  having  been  non-suited,  the  truth  of  such 
facts  as  he  proved  by  disinterested  and  credible  witnesses, 
is  to  be  assumed,  without  reference  to  contradictory  evidence 
by  the  defendant ;  and  the  material  facts  thus  established 
are  as  follows  : 

The  testator  resided  in  the  county  of  Kensselaer,  about 
fifteen  miles  from  the  city  of  Albany,  which  was  his  market 
town.  His  family  consisted  of  his  wife  and  six  daughters. 
He  was  about  forty-five  years  of  age.  He  was  an  active 
and  industrious  man.  His  health  was  good ;  his  habits  were 
regular,  and  his  vision  clear.  He  was  accustomed  to  the  use 
of  horses,  and  had  been  a  teamster  on  the  road  from  Sand 
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Lake  to  Albany,  for  twenty-five  years.  He  was  familiar 
with  the  ferry,  the  railroad,  the  signals,  the  station  and  the 
locality. 

The  crossing  at  which  hetwas  killed  is  in  the  village  of  Bath, 
near  the  river  side.  He  was  driving  down  Rensselaer  street 
to  the  ferry  landing,  for  the  purpose  of  crossing  to  Albany. 
The  railroad  intersects  that  street  at  right  angles.  The  high- 
way he  was  travelling,  and  the  ferry  to  which  he  was  bound, 
had  been  used  as  such  for  more  than  half  a  century ;  and 
this  was  the  point  of  convergence  of  the  principal  thorough- 
fares of  Rensselaer,  and  the  usual  route  of  travel  to  Albany, 
by  the  ferry  connecting  this  city  with  the  village  of  Bath. 
Next  east  of  the  railway  track  is  Broadway,  a  street  sixty 
feet  wide,  which  crosses  Rensselaer  street  at  right  angles, 
being  parallel  with  the  river.  On  the  south-east  corner  of 
these  two  streets  is  Dearstyne's  hotel,  at  which  the  testator, 
having  rode  some  fifteen  miles,  stopped  to  warm  before  cross- 
ing the  ferry,  the  morning  being  very  cold.  Vandenburgh, 
whose  team  was  in  front  of  his,  stopped  at  the  store,  and  on 
coming  out  drove  down  to  the  ferry  boat.  On  looking  back 
he  saw  Ernst  get  into  his  sleigh,  turn  his  team  and  drive 
down  toward  the  boat.  This  was  a  little  before  ten  o'clock 
in  the  morning. 

The  distance  from  Dearstyne's  hotel  to  the  railroad  track 
was  one  hundred  and  twelve  and  a  half  feet,  and  about  one 
hundred  feet  from  there  to  the  ferry  landing.  The  descent 
from  the  hotel  to  the  track  was  moderate,  but  from  there  to 
the  ferry  it  was  steep.  Rensselaer  street,  like  Broadway, 
was  sixty  feet  wide.  The  station  house  was  on  the  north 
side  of  Broadway,  where  it  obstructed  the  view  of  the  traveler 
as  he  approached  near  the  track.  After  Ernst  was  killed  it 
was  removed  to  the  appropriate  place  on  the  opposite  side, 
where  it  does  not  hide  the  approach  of  an  engine.  The  rail- 
road track  approaches  the  crossing  from  the  north  on  a 
curved  line,  running  on  a  level  below  the  upland,  and  near 
the  river  side.  There  is  an  ice  house  on  the  river  side  of 
the  track,  which  is  thirty-six  rods  or  five  hundred  and  ninety- 
four  feet  north  of  the  crossing ;  from  that  point  there  is  a 
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sharp  curve  in  the  road  to  the  north-east.  There  is  no  point 
in  Eensselaer  street,  from  Dearstyne's  down  to  the  station 
house,  where  a  man  standing  erect,  and  looking  directly 
north,  could  see  an  approaching  train  before  it  reached  the 
ice  house.  The  only  point  at  which  it  is  possible  to  see  this 
distance,  is  just  before  reaching  the  station.  The  elevated 
land  between  Eensselaer  street  and  the  ice  house,  and  an 
intermediate  park  of  trees,  intercept  the  sound  of  an 
approaching  train,  and  limit  the  range  of  vision.  The 
ground  within  a  hundred  and  fifty  feet  north  of  Eensselaer 
street ,  is  twelve  feet  higher  than  the  level  of  the  streets  and 
railroad,  and  there  the  park  commences,  still  further  obstruct- 
ing the  northern  view. 

Ernst,  when  he  stopped,  had  driven  his  horses  round  the 
front  of  Dearstyne's  hotel  in  Broadway,  and  in  turning  them 
round  to  resume  his  way,  in  Eensselaer  street,  he  necessarily 
faced  to  the  north,  and  had  a  full  and  open  view  of  the  track 
for  twenty  rods  north  of  the  crossing,  which  was  the  limit 
of  the  range  of  vision,  not  only  at  the  intersection  of  Eens- 
selaer street  and  Broadway,  but  also  for  a  considerable  dis- 
tance westward  toward  the  crossing. 

As  he  looked  north,  at  this,  the  natural  point  of  observa- 
tion, there  was  no  train  in  view,  and  as  he  looked  west,  he 
saw  that  there  was  no  flagman.  Starting  at  first  on  a  walk, 
his  horses  then  took  a  slow  trot,  which  they  kept  until  they 
were  near  the  station  house.  The  ferry  boat  was  about 
starting,  when  Simmons,  who  was  standing  near  the  crossing, 
seeing  Ernst  driving  down,  hailed  to  the  ferryman  to  wait 
for  him.  Simmons  then  beckoned  to  Ernst  to  hurry  on,  as 
the  boat  was  waiting  for  him.  Signals  were  also  made  to 
him  from  the  boat  to  come  on.  He  started  up  his  horses  to 
a  brisk  trot,  and  just  as  they  were  within  two  or  three  rods 
of  the  track,  in  full  motion,  the  engine  emerged  from  behind 
the  station  house,  and  simultaneously  with  the  rush  of  the 
advancing  train,  Eouse,  an  old  man  who  happened  to  be 
standing  on  the  station  platform,  and  Hunter,  who  stood  on 
the  stoop  of  the  store  on  the  south  side  of  the  street,  hal- 
looed to  him  from  opposite  directions;  and  the  frightened 
Voii.  XXXTT.  5 
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horses  plunged  southward  on  the  track,  when  the  team  was 
knocked  down  by  the  engine,  and  Ernst  received  the  blow 
of  which  he  died.  The  defendant's  fireman  admits  that  he 
saw  the  testator  attempting  ineffectually  to  keep  back  his 
horses. 

It  was  proved  that  this  was  a  station  for  a  flagman,  and 
that  it  was,  and  long  had  been,  the  uniform  practice  of  the 
company,  known  to  and  relied  on  by  those  wlio  traveled  the 
road,  to  give  warning  when  a  train  was  sufficiently  near  to 
make  the  crossing  dangerous,  by  having  a  flagman  on  the 
middle  of  the  track,  holding  up  a  white  flag  if  the  train  was 
to  stop,  and  a  red  flag  if  it  was  to  pass  without  stopping. 

Four  witnesses  for  the  plaintiff,  who  saw  the  whole  trans- 
action, and  who  knew  Miller,  the  flagman,  swore  that  he 
was  not  there,  and  that  no  flag  was  tnere.  Of  the  defend- 
ant's witnesses,  Hunter  and  the  engineer  both  swore  that 
there  was  no  flagman.  The  fireman  testified  that  there  was 
one,  and  that  he  saw  him  waving  his  flag,  but  he  was 
impeached  by  his  own  oath  before  the  coroner's  jury,  when 
he  swore  positively  that  he  saw  no  flag. 

The  bell  was  not  rung,  nor  the  whistle  sounded,  as  the 
train  approached  the  crossing.  It  is  true  that  the  engineer 
and  fireman,  who  were  the  immediate  actors  in  causing  the 
death  of  Ernst,  claimed  that  they  gave  the  signals  ;  but  the 
trackman  did  not  confirm  their  statement,  and  the  conduc- 
tor frankly  admitted  that  he  was  in  the  baggage  car,  where 
he  could  have  heard  the  be]l  if  it  had  been  rung; 
that  he  was  in  the  habit  of  noticing  signals ;  tha-t  he  could 
not  say  the  bell  was  rung,  and  that  the  first  he  heard  of  the 
whistle  was  when  it  was  blown  to  apply  the  brakes  at  the 
point  of  collision.  The  defendant's  witness,  Hunter,  who 
was  standing  within  thirty-five  feet  of  the  crossing,  unoccu- 
pied, and  looking  up  the  track,  admits  that  he  discovered 
the  approach  of  the  engine  when  it  was  within  about  a  hun- 
dred and  sixty  feet  of  the  crossing,  and  that  he  heard  no  signal, 
either  by  bell  or  whistle.  The  engineer  himself  admits,  when 
sworn  at  the  inquest  over  the  body  of  Ernst,  that  the  bell 
might  not  have  been  ringing  when  they  came  to  the  crossing. 
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Dearstyne,  the  ferryman,  standing  on  the  boat  at  the  land- 
ing, on  the  lookout  for  signals,  swears  that  they  neither  rung 
the  bell  nor  sounded  the  whistle  until  after  the  collision, 
when  they  began  to  do  both  immediately;  that  he  had 
observed  the  omission  in  some  previous  instances,  being  on 
the  look-out  for  passengers  by  stopping  trains  ;  that  he 
heard  their  approach  when  they  got  within  three  hundred 
feet  of  the  crossing,  where  he  could  not  see  them  by  reason 
of  intervening  buildings  ;  that  his  attention  was  drawn  to  it 
at  the  time,  by  hearing  the  cars  before  he  saw  them,  and 
that  the  bell  was  not  ringing  when  the  train  came  in  sight. 

Brown,  who  was  drawing  gravel  at  the  ice  house,  thirty- 
six  rods  above  the  crossing,  testified,  that  they  neither  blew 
the  whistle  nor  rang  the  bell,  as  they  approached  the  cross- 
ing ;  that  his  attention  was  drawn  to  the  fact  particularly 
at  the  time  ;  that  he  had  occasion  to  drive  across  the  track 
just  at  the  corner  of  the  ice  house,  another  gravel  team 
having  crossed  the  track  just  before  him  ;  that  just  as  his 
horses  were  across  the  track  and  his  wagon  on  it,  this  train 
suddenly  appeared  within  less  than  a  hundred  feet  of  him  ; 
that  until  then  he  neither  saw  it  nor  heard  its  approach  ; 
that  the  train  passed  on,  while  he  and  the  other  teamster 
were  speaking  of  the  omission  of  the  signal  ;  and  that  within 
half  an  hour  after  he  went  to  the  crossing  to  water  his  horse, 
and  there  heard  of  the  collision  by  which  Ernst  was  killed. 

Ten  Eyck,  who  was  at  the  store,  and  within  some  thirty 
or  forty  feet  of  the  crossing,  unoccupied  and  looking  up  the 
track,  testified  that  the  bell  was  not  rung  nor  the  whistle 
sounded  until  after  the  collision,  and  that  they  then  began 
to  do  both  ;  that  he  noticed  the  fact  at  the  time,  and  that 
when  he  discovered  the  oars,  they  were  within  about  ninety 
feet  of  the  crossing,  and  he  saw  Ernst  driving  up  to  the  track, 
and  Hunter  making  motions  to  him,  immediately  before  the 
collision. 

Taylor  and  Traver  both  testify,  that  they  heard  no  signal 
until  after  the  collision  ;  and  that  immediately  after  it  the 
whistle  was  sounded  and  the  bell  was  rung. 

It  was  a  very  light  train,  only  two  cars  being  attached  to 
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the  locomotive,  one  a  baggage  and  the  other  a  passenger  car. 
Two  witnesses  gave  estimates  widely  different  from  each 
other,  as  to  the  distance  a  train  might  be  heard  by  one  lis- 
tening for  the  sound.  One  thought  it  might  be  heard  one 
or  two  miles,  and  the  other  thought  it  would  not  be  audible 
when  the  whistle  would  be  at  a  distance  of  seven  or  eight 
rods. 

The  fact  is  undisputed,  that  the  approach  of  this  particular 
train  was  so  noiseless,  from  the  rapidity  of  its  motion  against 
the  wind,  the  elevation  of  the  intervening  upland,  the  obstruc- 
tion of  trees  and  buildings,  or  the  prevalence  of  other  sounds, 
in  a  busy  and  populous  neighborhood,  that  even  the  ferryman 
who  was  upon  the  look-out,  did  not  detect  it  until  it  was  within 
three  hundred  feet  of  the  crossing  ;  and  Taylor,  Traver,  Ten 
Eyck  and  Vandenburgh,  all  in  the  immediate  vicinity,could  not 
and  did  not,  hear  it  at  ah1,  until  they  saw  it  rushing  out  from 
behind  the  station  house,  immediately  before  the  collision. 
Brown  testifies  that  its  approach  was  so  imperceptible,  that 
it  was  not  noticed  by  him  or  his  horses  when  he  drove  them 
across  the  track,  though  it  was  then  within  less  than  a  hun- 
dred feet  of  him.  It  was  also  proved  that  there  were  four 
railroads  in  the  immediate  vicinity,  so  that  the  noise  of  cars 
in  the  absence  of  signals,  did  not  indicate  their  presence  on 
that  road. 

The  cars  were  moving  with  great  velocity,  and  Dearstyne, 
the  ferryman,  who  waited  for  the  trains,  and  knew  the  times 
at  which  they  were  due,  observed  at  the  time  that  they  were 
not  passing  at  the  regular  hour.  The  proof  was  decisive 
that  the  speed  of  the  cars  at  the  crossing  was  greater  than 
usual,  and  that  they  were  going  from  thirty-five  to  forty 
miles  an  hour.  Of  the  inculpated  employees  of  the  defend- 
ant, the  engineer  claimed  that  they  had  been  going  only  at  the 
rate  of  about  twenty-five  miles  an  hour,  and  the  firemen,  that 
they  were  going  only  at  the  rate  of  ten  or  fifteen  miles  an 
hour  ;  but  both  admitted  that  on  reversing  the  engine  and 
applying  the  brakes,  they  were  unable  to  stop  the  engine 
until  they  reached  the  cattle  guard,  which  was  proved  to  be 
some  nine  hundred  feet  below  the  crossing,  though  they 
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represented  it  as  less  than  half  that  distance.  It  was  proved 
by  Mr.  Squires,  an  experienced  railroad  conductor  (and  the 
fact  was  undisputed),  that  if  they  had  been  going  only  at 
that  rate,  with  the  light  train  they  had,  the  reversing  of  the 
engine  and  application  of  the  brakes  would  have  stopped 
the  cars  in  fifty  feet,  being  one  eighteenth  part  of  the  dis- 
tance they  ran  after  the  collision. 

The  fact  that  Ernst,  when  he  turned  his  horses  round 
from  Broadway  into  Rensselaer,  faced  and  looked  north  in 
the  direction  of  the  track  as  far  as  it  was  within  the  range 
of  vision,  was  proved  and  undisputed.  The  range  at  that 
point  was  some  twenty  rods  north  of  the  crossing.  He  was 
one  hundred  and  twelve  and  a  half  feet  from  the  crossing  when 
he  started,  and  assuming  the  testimony  of  defendant's  wit- 
nesses to  be  true,  he  was  advancing  at  the  rate  of  about  six 
feet  per  secondhand  nineteen  seconds  would  bring  him  to 
the  crossing.  If  the  speed  of  the  engine  was  thirty-five 
miles  an  hour,  it  was  advancing  at  the  rate  of  about  three 
rods  a  second,  or  three  rods  and  a  half  a  second,  if  its  speed 
was  forty  miles  an  hour.  Assuming  that  it  was  coming  only 
at  the  rate  of  thirty-five  miles  an  hour,  the  engine,  when  he 
started  nineteen  seconds  before  the  collision,  was  fifty-seven 
rods  north  of  the  crossing,  and  twenty-one  rods  north  of  the 
ice  house  on  the  sharp  curve  beyond  the  uplands,  and  far 
beyond  the  range  of  vision. 

The  witnesses  could  not  testify  whether  he  did  or  did  not 
afterwards  turn  his  head  again  to  the  north,  in  the  few  sec- 
onds that  intervened.  There  was  no  point  where,  even  if  he 
had  been  standing  erect,  he  could  have  seen  the  track 
beyond  the  ice  house,  which  was  within  five  hundred  and 
ninety-four  feet  of  the  crossing.  But  he  was  on  a  lumber 
sleigh  without  the  box,  and  as  usual  in  such  cases,  he  was 
sitting  on  the  bottom  of  the  sleigh.  No  proof  was  given  as 
to  the  extent  to  which  this  reduced  the  range  of  vision.  It 
was  proved  that  in  riding  west  it  was  not  necessary  to  turn 
the  head  to  see  the  track  above  the  crossing,  within  the 
probable  limits  of  his  view  in  that  position.  There  was  no 
evidence  that  he  did  not  look  to  the  north  repeatedly  on  the 
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way  down,  unless  it  be  inferrible  from  the  fact  that  there 
was  no  sound  or  signal  to  call  for  a  repetition  of  the  precau- 
tion, and  the  further  fact  that  they  were  beckoning  to  him 
in  front  to  come  on  to  the  boat,  and  that  he  was  approaching 
a  steep  descent,  which  required  his  attention  to  his  horses. 
Whether  he  looked  north  again  or  not,  the  evidence  clearly 
shows  that  he  could  not  have  seen  the  engine  in  time  to 
avoid  the  collision  ;  for  it  is  proved  by  the  defendant's  wit- 
nesses, that  neither  of  the  three  men  at  the  lookout  in  front 
of  the  engine,  saw  either  him  or  his  team,  until  the  very 
instant  before  the  collision. 

He  had  a  handkerchief  tied  around  his  neck,  as  usual  in 
very  cold  weather. 

Hunter  was  called  by  the  defendant,  to  prove  that  as  he 
was  standing  some  thirty-five  feet  from  the  crossing,  and 
Ernst  was  passing  him  on  a  brisk  trot,  called  to  him  to  hold 
on.  Hunter  admits  that  he  was  himself  excited  and  fright- 
ened, the  cars  being  then  close  to  the  crossing,  and  that 
Ernst  did  not  appear  to  hear  him. 

This  evidence  was  met  by  proof  that  Taylor  and  Dear- 
styne,  who  were  facing  Hunter,  which  Ernst  was  not,  did 
not  hear  him ;  that  Ten  Eyck,  who  was  in  front  of  the  same 
store,  and  within  a  few  feet  of  Hunter,  did  not  hear  him, 
though  he  saw  him  motioning  with  his  hand,  and  that  at  the 
moment  of  Hunter's  warning,  Ernst  was  just  driving  on  the 
track,  and  the  engine  rushing  within  sixty  feet  of  him. 

Tator,  a  trackman  of  the  defendant,  who  claimed  to  have 
been  lounging  at  ten  o'clock  in  the  morning  in  the  passenger 
room,  was  also  called  to  prove  that  while  Hunter  was  endea- 
voring to  attract  Ernst's  attention  on  one  side,  he  was  hal- 
looing from  the  other,  and  the  flagman  warning  him  back 
from  the  crossing.  He  admits  that  Ernst  was  then  within 
fifteen  feet  of  the  track,  but  it  was  proved  by  the  witnesses 
that  his  statement  as  to  the  main  fact  was  utterly  untrue. 

The  proof  was  clear  that  motions  were  made  by  Simmons, 
Hunter  and  Rouse  ;  that  those  who  saw  the  motions  of  Sim- 
mons, who  alone  was  in  front  of  Ernst,  understood  them  as 
beckoning  him  on  to  the  ferry  boat,  which  was  waiting ; 
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that  those  who  heard  the  halloo  of  Hunter,  and  saw  his 
motions,  and  those  of  Eouse,  which  Ernst  probably  did  not, 
were  in  doubt  until  the  engine  appeared,  whether  they  were 
beckoning  him  to  go  forward  or  to  go  back. 

The  proof  was  equally  clear,  that  the  warnings,  if  heard 
and  seen  by  Ernst,  were  too  late  ;  that  the  horses  were  in 
full  motion,  and  within  fifteen  feet  of  the  track ;  that  they 
were  frightened,  and  plunged  southward  on  the  ties,  and 
that  Ernst  ineffectually  tried  to  pull  them  back. 

It  was  proved  that  Gregory,  who  acted  as  engineer,  was  a 
boy  who  described  himself  as  some  eighteen  years  of  age, 
when  he  ran  over  Ernst,  and  who  had  shortly  before  been 
taken  from  work  in  a  machine  shop,  to  act  as  engineer  on 
the  defendant's  road.  It  appeared  that  he  and  Porter,  the 
fireman,  were  the  same  emyloyees  who  had  run  over  and 
killed  another  traveler  some  two  months  before  in  the  city 
of  Troy. 

Their  testimony,  and  that  of  the  trackman,  was  discredited 
by  the  other  evidence  in  the  case  given  by  disinterested  wit- 
nesses. 

The  trackman,  among  other  things,  swore  that  the  flag- 
man was  at  the  crossing,  a  fact  which  is  disproved  on  all 
hands  ;  that  Ernst  was  within  thirty  feet  of  the  track,  and 
driving  ten  miles  an  hour  when  the  train  was  at  the  ice 
house,  five  hundred  and  ninety-four  feet  above ;  that  driving 
at  that  rate,  he  stopped  them  directly  on  the  track,  and  they 
remained  there  standing  still  on  the  track  for  a  minute, 
waiting  until  the  engine  came  down  and  struck  them. 

The  engineer  swore  that  it  was  a  local  train  at  the  usual 
time,  a  fact  as  to  which  he  was  flatly  contradicted ;  that  he 
blew  the  whistle  eighty  rods  from  the  crossing,  and  that  the 
bell  was  rung  continually  from  that  point  down  to  Renssel- 
aer  street ;  a  fact  on  which  he  is  confirmed  neither  by  the 
conductor  nor  the  trackman,  and  on  which  he  is  contra- 
dicted by  Hunter  and  Vandenburgh,  two  of  the  witnesses 
for  the  defendant,  as  well  as  by  Taylor,  Traver,  Dears  tyne 
and  Brown.  He  swore  before  the  coroner's  jury  that  he  saw 
the  flagman  motion  to  Ernst  to  stop,  and  on  the  last  trial 
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he  admitted  the  statement  was  false.  He  swore  on  the 
inquest  that  after  the  warning  by  the  flagman,  Ernst  urged 
his  horses  faster  with  rein  or  whip ;  and  on  the  last  trial 
admitted  the  fact  to  be  untrue,  and  swore  that  he  did  not 
see  the  team  of  Ernst  at  all  until  after  the  collision. 

The  fireman  testified,  among  other  things,  that  the  whistle 
was  blown  more  than  eighty  rods  above  the  crossing ;  that 
the  bell  was  ringing  all  the  way  down,  and  that  when  the 
engine  was  at  the  ice  house,  he  saw  House  motioning  with  a 
flag.  He  was  contradicted  by  his  own  oath  before  the  coro- 
ner's jury,  where  he  swore  that  he  saw  no  flag.  He  admit- 
ted on  the  last  trial  that  he  did  not  see  the  testator's  team 
until  after  the  collision,  though  he  swore  on  the  inquest  that 
he  did. 

Seven  witnesses  were  sworn  on  behalf  of  the  plaintiff  on 
the  last  trial,  who  were  not  in  attendance  on  the  previous 
trial,  and  they  testified  to  material  facts  tending  to  discredit 
and  rebut  the  facts  before  proved  by  the  defendant,  and 
relied  on  to  inculpate  the  testator  as  guilty  of  negligence. 

The  defendant  neither  produced,  nor  gave  any  excuse  for 
the  non-production  of  Simmons,  Butler  and  Waltemyre,  their 
three  principal  witnesses  on  the  former  trial,  and  on  whose 
testimony  mainly,  as  appears  clearly  from  the  prevailing  opin- 
ion, the  new  trial  was  ordered  when  the  cause  was  before 
this  court  on  a  former  occasion.  Ostrander,  who  was  erro- 
neously represented  in  the  report  of  the  case  in  24  How., 
99,  as  swearing  on  the  trial  then  under  review  in  this  court, 
to  material  facts  inculpating  the  deceased,  was  not  sworn  at 
all,  either  on  that  or. on  the  last  trial.  The  entire  statement 
there  prefixed  to  the  opinion,  was  evidently  made  substan- 
tially from  the  report  of  the  review  in  the  supreme  court  of 
a  previous  trial,  in  which  the  plaintiff  was  non-suited.  (32 
Barb.  159 ;  19  How.  205.)  The  review  in  this  court  was  of 
the  second  trial,  in  which  the  plaintiff  recovered. 

Proof  was  offered  in  behalf  of  the  plaintiff  of  the  dying 
declaration  of  the  testator,  that  he  had  no  warning  of  the 
approach  of  the  train,  but  on  the  objection  of  the  defendant 
it  was  rejected. 
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Bi.  A.  PARMENTER,  for  appellant. 
J.  H.  REYNOLDS,  for  respondent. 

PORTER,  J.  When  this  case  was  here  on  a  former  occa- 
sion, a  new  trial  was  granted  on  the  ground  that  a 
non-suit  had  been  refused,  upon  a  state  of  facts,  of  the  truth 
of  which  there  is  now  no  pretense.  That  decision  is  unre- 
ported  in  the  regular  series  ;  but  one  of  the  opinions  deli- 
vered in  this  court  is  contained  in  another  law  publication 
(24  How.  Pr.  Rep.  97).  In  that  report,  through  some  mis- 
apprehension or  oversight,  the  head  note,  as  well  as  the  pre- 
liminary statements  of  facts,  are  erroneous.  The  body  of 
the  opinion,  however,  discloses  a  very  striking  difference  in 
the  evidence  as  then  and  as  now  presented,  on  the  vital  ques- 
tion, whether  the  husband  of  the  plaintiff  was  chargeable 
with  negligence,  and  a  guilty  participation  with  the  defend- 
ant in  the  wrong  which  resulted  in  his  death.  We  find  the 
difference  still  more  marked,  on  examining  the  printed  cases 
upon  which  the  decision  of  this  court  was  founded. 

It  seems  that  the  plaintiff  was  surprised  on  the  trial  by 
proof  which  she  probably  had  no  reason  to  expect,  but  which 
it  was  not  thought  proper  to  repeat  on  ,the  last  trial,  when 
she  was  prepared  with  evidence  to  meet  it.  The  prevailing 
opinion  assumes — and  we  are  at  liberty,  and  perhaps  bound 
to  suppose,  that  the  testimony  of  Simmons,  Butler  and 
Waltemyre,  whom  the  defendant  did  not  call  on  the  last  trial, 
justified  the  assumption — that  Ernst  was  intoxicated  on  the 
occasion  of  the  collision  ;  that  he  drove  so  carelessly  by  the 
way  that  he  was  partially  deprived  of  the  use  of  his  ordi- 
nary faculties  ;  that  he  knew  the  stated  times  for  the  passage 
of  the  trains ;  that  this  was  in  fact  a  regular  train,  on  its 
staged  and  customary  time  ;  that  it  was  notoriously  due  at 
that  hour  ;  that  Dearstyne's  hotel,  at  which  Ernst  stopped, 
was  one  hundred  and  fifty  feet  east  of  the  track ;  that  he 
started  from  there  at  a  rapid  rate  of  speed ;  that  other  per- 
sons heard  the  train  coming  at  quite  a  distance  ;  that  fowr 
of  them,  after  he  started  from  the  tavern,  respectively  called 
to  him  in  a  loud  voice  to  stop,  several  times  each  ;  that  quite 
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a  number  of  persons  saw  the  train  approaching,  and  that  he 
had  an  open  view  of  it  nearly  all  the  way  from  the  hotel  to 
the  crossing,  for  a  distance  of  a  hundred  rods  from  the  high- 
way on  which  he  was  riding  (24  How.  102,  108,  110). 

In  the  light  of  the  evidence  given  on  the  last  trial,  it  is 
not  difficult  to  infer  why  testimony  like  this  was  not  reproduced 
when  the  plaintiff  was  prepared  to  meet  it.  Simmons,  one  of 
of  these  witnesses,  swore  to  a  box  on  the  testator's  sleigh, 
and  a  seat  on  the  box ;  represented  in  substance  that  the 
intoxicated  man  who  had  been  running  his  horses  and  drink- 
ing at  every  tavern,  had  his  head  as  well  as  face  bundled 
up  in  a  big  shawl ;  that  he  himseif  heard  the  cars  coming, 
and  standing  near  the  track,  and  face  to  face  with  Ernst, 
•when  the  latter  was  half  way  down  from  the  tavern,  told  him 
to  stop  for  God's  sake,  or  he  would  be  killed.  It  appears 
that  Butler  on  that  occasion  swore  with  equal  zeal.  His 
version  of  the  matter  in  substance  was,  that  he  stood  on  the 
north-west  corner  of  Broadway  and  Rensselaer  streets  ;  that 
he  hallooed  from  there  to  Ernst  as  he  was  passing,  to  hold 
on  ;  that  the  testator  appeared  to  hear  him,  but  turned  his 
head  away,  and  in  defiance  of  the  warning,  drove  on  to  the 
crossing.  "Waltemyre,  on  that  trial,  went  further  still,  and 
in  effect  represented  Ernst  as  driving  his  horses  on  the  track 
directly  in  front  of  the  engine,  though  warned  of  its  approach 
by  the  whistle,  the  bell  and  the  flagman. 

The  testimony  of  these  three  men  then  given,  and  now 
withheld,  explains  the  former  decision,  that  upon  such  a 
state  of  facts  the  plaintiff  should  have  been  non-suited.  It 
also  explains  why  that  decision  was  by  a  divided  court. 
Such  testimony,  though  not  met  by  a  point  blank  contradic- 
tion, was  too  impropable  with  the  other  facts  proved,  either 
to  obtain  credence  with  the  jury,  or  to  commend  itself  to  the 
full  confidence  of  practiced  jurists.  It  happened  that  the 
case  upon  the  testimony  as  then  given,  was  heard  in  -this 
court  and  the  court  below,  by  ten  of  the  judges,  only  five 
of  whom  differed  in  their  conclusions  on  the  question  of  fact 
from  the  jury.  It  is  scarcely  to  be  supposed  that  they  would 
have  hesitated  to  approve  the  verdict  if  it  had  been  upon 
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the  proof  presented  by  the  respective  parties  on  the  subse- 
quent trial. 

It  now  appears  that  the  prominent  facts  then  relied  on  to 
inculpate  the  testator,  were  fictitious.  Instead  of  being  a 
drunkard,  stupified  and  crazed  with  liquor,  he  is  proved  to 
have  been  an  orderly,  sober  and  respectable  citizen.  The 
pretence  that  he  drank  any  where  that  morning  is  abandoned, 
and  his  family  physician  testifies  that  he  never  knew  him  to 
be  intoxicated.  Instead  of  being  deprived  of  the  use  of  his 
faculties,  he  is  shown  to  have  been  a  man  in  the  prime  of 
life,  of  regular  habits,  with  clear  vision  and  in  perfect  health. 
Instead  of  running  his  horses  by  the  way,  and  starting  from 
the  tavern  with  reckless  speed,  he  is  shown  to  have  been  an 
experienced  and  practiced  driver  ;  and  it  is  proved  that  on 
this  occasion  he  started  from  the  hotel  on  a  walk,  and  con- 
tinued to  drive  with  moderation,  prudence  and  judgment. 
The  claim  that  he  knew  the  stated  times  of  the  trains,  is  also 
abandoned.  The  fact  that  this  was  a  regular  train,  on  its  cus- 
tomary time,  is  alleged  by  none  even  of  the  defendant's  wit- 
nesses except  Gregory,  the  engineer,  and  he  is  flatly  contra- 
dicted by  Dearstyne,  an  intelligent  and  disinterested  witness, 
who  knew  the  time  of  the  trains,  waited  for  them  with  his 
ferry  boat,  and  observed  the  fact  at  the  time,  that  this  was 
a  train  not  then  due.  The  defendant  knowing  the  fact  to  be 
in  issue,  neither  produced  its  table,  nor  confirmed  Gregory's 
statement  by  the  testimony  of  any  of  its  other  engineers. 
The  absence  of  the  flagman  from  his  post,  is  strong  presump- 
tive evidence  that  no  train  was  due  at  that  hour.  Under 
such  circumstances,  no  court  has  a  right  to  assume,  as  mat- 
ter of  law,  that  the  statement  of  the  inculpated  and 
impeached  engineer  is  true,  and  that  the  contradictory  testi- 
mony of  a  reliable  and  disinterested  witness  is  false. 

It  now  appears  that  instead  of  the  testator  riding  a  hun- 
dred and  fifty  feet  in  full  view  of  the  engine,  the  whole  dis- 
tance from  the  hotel  to  the  track  is  less  than  a  hundred  and 
thirteen  feet,  and  that  he  did  not  see  the  engine  at  all  until 
it  emerged  from  behind  the  station  house,  when  the  horses 
were  in  the  very  act  of  going  upon  the  crossing.  It  also 
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appears,  that  instead  of  his  having  from  the  hotel  down, 
except  opposite  the  station  house,  an  open  view  of  the  north- 
ern track  for  a  hundred  rods,  there  was  not  one  place  in  the 
whole  distance,  where,  even  if  he  had  been  standing  up  and 
expecting  the  train,  he  could  have  seen  it  as  far  north  as  the 
ice  house,  which  was  "within  five  hundred  and  ninety-four 
feet  of  the  crossing.  The  track  instead  of  being  straight, 
was  sharply  curved.  The  view,  instead  of  being  open,  was 
obstructed  by  intervening  woods  and  upland.  The  natural 
point  of  observation,  when  there  was  no  signal  of  an 
approaching  train,  would  be  at  the  corner  of  Rensselaer 
street,  as  he  turned  his  horses  to  the  north  and  drove  into  it 
from  Broadway.  The  proof  is  explicit,  that  from  that  point 
the  range  of  vision  is  but  about  twenty  rods,  and  it  is  equally 
decisive  that  when  he  was  at  that  point  the  engine  was 
behind  the  hill  and  woodland,  at  least  fifty-seven  rods  above 
the  crossing.  Ernst,  as  he  drove  down,  was  sitting  on  the 
bottom  of  his  sleigh,  which  had  no  box.  This  of  course  nat- 
urally narrowed  his  range  of  vision,  and  made  even  an  inter- 
mediate fence  an  additional  obstruction  to  the  view. 

There  was  no  pretense  now  that  any  one  east  of  the  store 
which  adjoins  the  track,  either  saw  or  heard  the  train  at  all, 
until  it  reached  the  crossing.  Ten  Eyck  and  Hunter  were 
at  the  store,  within  two  or  three  rods  of  the  rails.  Both  of 
them  were  looking  north,  and  both  unoccupied,  yet  neither 
of  them  saw  or  heard  the  engine  until  it  was  within  less  than 
two  hundred  feet  of  them  ;  the  horses  of  Ernst  being  then 
close  to  the  track,  and  in  full  motion.  It  was  not  seen  at  all 
by  the  witnesses  Taylor,  Traver,  Dearstyne  and  Vanden- 
burgh,  until  just  before  it  reached  the  crossing,  and  none  of 
them  heard  it  until  then,  except  the  ferryman,  who  was  more 
familiar  with  the  sound,  and  who  detected  it  first  while  look- 
ing in  that  direction  from  below  on  the  river,  when  the  cars 
were  within  three  hundred  feet.  The  claim  that  four  men 
were  hallooing  to  Ernst  to  stop,  when  he  was  not  yet  half 
way  down,  is  also  now  abandoned.  But  two  men  hallooed  at 
all ;  one  from  the  store,  and  one  from  the  station  house,  while 
the  train  was  passing  between  them.  If  Ernst  heard  what 
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either  of  them  said,  the  fact  is  undisputed  that  no  one  else 
did.  The  warning  was  well  meant,  but  it  came  too  late.  It 
was  simultaneous  with  the  res  gesta,  with  the  rush  of  the 
engine,  the  plunge  of  the  horses,  and  the  ineffectual  struggle 
of  the  testator  to  rein  them  back. 

The  proof  is  clear  and  decisive  that  the  bell  was  not  rung 
nor  the  whistle  blown,  until  after  the  collision.  Only  two 
of  the  defendant's  witnesses  claim  that  they  were,  and  they 
were  the  two  employees  whose  neglect  of  that  duty  cost 
Ernst  his  life.  One  of  them  was  a  mere  boy.  Both  were 
impeached  on  material  points,  by  their  own  oaths  before  the 
coroner's  jury.  They  had  officiated  some  two  months  before 
as  engineer  and  fireman  when  Wilds  was  killed.  They  were 
specifically  contradicted  as  to  the  whistle  and  the  bell,  by 
two  of  the  defendant's  and  five  of  the  plaintiff's  witnesses, 
and  they  were  confirmed  by  nobody.  On  the  last  trial  it 
also  appeared  that  this  was  a  flag  station ;  that  it  was  the 
known  and  uniform  practice  of  the  company,  whenever  there 
was  a  train  advancing  within  eighty  rods  of  the  crossing  on 
either  side,  to  give  notice  to  the  public  of  its  approach  by 
exhibiting  at  that  point  a  white  flag  if  the  engine  was  to 
stop,  and  a  red  flag  if  it  was  to  pass  without  stopping. 
There  was  neither  flag  nor  flagman  at  the  crossing ;  and 
thus  the  practice,  which  was  adopted  for  the  security  of  the 
traveler,  was  converted  on  this  occasion  into  a  snare  for  his 
destruction.  On  this  state  of  facts,  there  was  nothing  to 
justify  the  imputation  of  culpable  negligence  to  the  testator ; 
and  most  manifestly  there  was  nothing  to  warrant  a  court  in 
adjudging  his  guilt  as  matter  of  law,  without  the  interven- 
tion of  a  jury. 

In  reviewing  the  propriety  of  the  non-suit,  we  are  legally 
bound  to  assume  the  truth  of  the  facts  which  the  testimony 
of  the  plaintiff  legitimately  conduced  to  prove,  though  their 
correctness  be  controverted  by  the  defendant's  witnesses 
(Coif/rave  agt.  The  New  Haven  and  Harlem  Railroad  Co.  20 
N.  T.  R.  110).  It  is  the  appropriate  province  of  the  jury  to 
deduce  inferences  of  fact,  and  to  weigh  doubtful  or  conflict- 
ing evidence. 
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The  testator  was  lawfully  upon  the  public  highway.  The 
right  he  had  to  use  it  was  as  perfect  as  that  of  the  defend- 
ant to  cross  it.  In  the  exercise  of  his  legal  privilege,  he  did 
not  expose  others  to  injury,  and  was  charged  with  no  duty 
of  extraordinary  vigilance.  The  defendants  exercised  theirs 
with  agencies  iminently  perilous  to  human  life,  and  they  were 
under  a  correlative  obligation  to  use  them  with  the  highest 
degree  of  care.  As  the  highway  was  never  dangerous, 
except  when  they  made  it  so  oy  driving  their  engines  across 
it,  and  as  they  never  crossed  it  without  some  degree  of 
jeopardy  to  the  wayfarer,  the  law  provided  for  the  security 
and  protection  of  the  citizen,  by  requiring  the  defendants 
to  give  special  and  public  warning  whenever  their  engines 
approached  the  crossing. 

The  rights  of  the  people  of  Bensselaer  in  their  own  high- 
ways, are  not  subordinate  to  those  of  the  railroad  company. 
If  the  traveler  is  warned  of  the  approach  of  an  engine  by 
the  customary  signals,  or  if  by  other  means  he  is  made 
aware  of  its  proximity,  it  is  his  duty  to  avoid  exposing  him- 
self to  injury.  If  he  advances  on  the  open  highway,  with, 
no  cars  in  view,  and  no  indication  of  their  approach,  either 
by  signal  or  otherwise,  he  is  at  liberty  to  pursue  his  way 
without  incurring  the  imputation  of  breach  of  duty  to  a 
wrong-doer. 

The  only  condition  of  the  right  to  redress  for  a  wrong  of 
this  description  is,  that  the  party  aggrieved  be  free  from 
culpable  negligence ;  and  he  is  not  chargeable  with  such 
negligence,  unless  he  fails  to  exercise  ordinary  care  and  vig- 
ilance to  avoid  the  injury  of  which  he  complains.  There 
has  been  some  diversity  of  judicial  opinion  as  to  what  ordi- 
nary care  and  vigilance  demand  of  a  party  upon  a  given 
state  of  facts ;  but  that  this  is  the  uniform  standard  by 
which  to  test  the  right  of  the  plaintiff  has  been  too  often 
adjudged  to  be  open  to  further  discussion. 

The  rule  is  simple,  practical  and  easy  of  application. 
"  The  question  is,"  as  this  court  said,  when  this  case  was 
before  it  on  a  former  occasion,  "  what  would  a  majority  of 
men  of  common  intelligence  have  done  under  like  circurn- 
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stances  ?"  (24  How.  108.)  "  Ordinary  care,  skill  and  dili- 
gence, is  such  a  degree  of  care  as  men  of  ordinary  prudence, 
under  similar  circumstances  usually  employ  "  (Brown  agt. 
Lynn,  31  Penn.  512). 

The  degree  of  care  which  men  of  common  prudence  would 
be  likely  to  observe  in  a  given  case,  must  be  determined 
with  reference  to  all  the  attendant  circumstances.  An  injury 
by  an  engine  in  motion,  would  necessarily  be  of  a  grave  and 
serious  character ;  but  at  a  distance  of  eighty  rods  from  the 
crossing,  it  would  be  as  harmless  to  the  wayfarer  as  the  rail 
over  which  he  drives.  It  is  not  unusual  in  argument  to  con- 
found the  seriousness  of  such  an  injury,  when  it  occurs,  with 
the  probability  of  its  occurrence,  and  to  assume  that  the 
same  degree  of  vigilance  is  demanded  when  the  engine  is 
not  within  the  range  of  sound  or  vision,  as  when  it  is  seen 
in  close  proximity,  or  public  warning  is  given  of  its  approach. 

The  measure  of  precaution  which  ordinary  prudence  sug- 
gests, is  proportioned  to  the  probability  of  danger.  When 
a  train  is  seen  or  known  to  be  close  at  hand,  a  discreet  man 
would  stop  until  the  danger  is  past ;  but  to  stand  waiting  in 
front  of  a  public  crossing,  with  no  reason  to  believe  that 
there  is  an  engine  within  a  quarter  of  a  mile,  would  indicate 
over  cautious  timidity,  and  would  seem  to  most  men  puerile. 

On  such  subjects,  as  on  all  others,  men  exercise  their  rea- 
son, and  do  not  yield  to  childish  apprehensions  of  distant 
engines  or  unloaded  guns.  When  they  draw  near  a  railway 
crossing,  and  the  flagman  gives  no  warning,  when  no  sound 
or  sign  indicates  the  presence  or  approach  of  a  train,  they 
assume  that  they  may  safely  cross  and  proceed  quietly  on 
their  way.  If,  in  such  a  case,  an  engine  with  muffled  bell, 
rushes  upon  them  too  suddenly  for  escape,  the  wrong  is  due 
to  those  who  falsely  assured  their  safety  by  withholding  the 
usual  warning. 

The  citizen  who  on  a  public  highway,  as  he  approaches  a 
railway  track,  and  can  neither  see  nor  hear  any  indication 
of  a  moving  train,  is  not  chargeable  in  law  with  negligence 
for  assuming  that  there  is  no  car  sufficiently  near  to  make 
the  crossing  dangerous.  (Neivson  agt.  The  N.  Y.  Central 


30  NEW  YORK  PRACTICE  REPORTS. 

Erase  agt.  The  Hudson  River  Railroad  Co. 

R.  R.  Co.  29  N.  Y.  R.  390 ;  Johnson  agt.  The  Hudson  River 
R.  R.  Co.  20  N.  £  R.  74 ;  Regan  agt.  The  Eighth  Avenue 
R.  R.  Co.  15  N.  T.  R.  383 ;  Harper  agt.  Curtis,  1  E.  D. 
Smith,  78 ;  Gordon  agt.  Grand  St.  R.  R.  Co.  40  Barb.  550 ; 
Pennsylvania  R.  R.  Co.  agt.  Ogier,  35  Penn.  60,  72.)  In  the 
case  first  cited,  Judge  JOHNSON,  who  delivered  the  opinion 
of  the  court,  stated  the  rule  thus  :  "  The  law  will  never  hold 
it  imprudent  in  any  one  to  act  upon  the  presumption  that 
another  in  his  conduct  will  act  in  accordance  with  the  rights 
and  duties  of  both."  In  case  of  Gordon  agt.  Grand  St.  R. 
R.  Co.,  Judge  BROWN  traced  the  rule  to  the  reason  on  which 
it  is  founded.  "  Negligence,"  he  said,  "  cannot  be  predica- 
ted of  such  an  act.  Care  in  avoiding  danger  implies  that 
there  is,  or  would  be,  with  all  prudent  persons,  something 
to  create  a  sense  of  danger  ;  for  if  the  circumstances  are  not 
such  as  would  put  a  prudent  and  cautious  person  upon  his 
guard,  the  omission  to  exercise  more  than  ordinary  attention, 
is  not  the  negligence  which  contributes  to  an  accident."  In 
the  case  last  cited,  the  court  in  considering  the  effect  of  the 
omission  to  give  the  customary  signals,  on  the  question  of 
due  care  by  the  plaintiff,  used  language  equally  explicit.  "  A 
defendant  cannot  impute  a  want  of  vigilance  to  one  injured 
by  his  act  as  negligence,  if  that  very  want  of  vigilance  were 
the  consequence  of  an  omission  of  duty  on  the  part  of  the 
defendant." 

In  the  present  case,  the  defendants  not  only  misled  the 
testator  by  not  exhibiting  the  flag  at  the  crossing,  in  accord- 
ance with  the  uniform  custom  when  an  engine  was  near,  but 
also  by  approaching  the  highway  illegally,  neither  sounding 
the  whistle  or  ringing  the  bell  as  they  advanced.  This  was 
an  act  in  open  defiance  of  the  public  statute  enacted  for  the 
protection  of  the  traveler.  It  was  a  flagrant  breach  of  duty 
to  the  passengers  whose  safety  it  jeopardized,  to  that  of  stock- 
holders, whose  property  it  imperiled,  and  to  the  testator 
life  whose  it  exposed.  Its  direct  tendency  was  to  put  him  off 
his  guard,  to  disarm  his  vigilance,  and  to  produce  a  false 
sense  of  security. 

To  transfer  the  blame  to  him,  would  be  to  screen  the 
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wrong-doer  at  the  expense  of  the  victim.  It  is  not  the  pol- 
icy of  the  law  to  favor  those  who  deliberately  violate  its 
mandates,  nor  is  it  the  duty  of  the  courts  to  invent  excuses 
for  wrong-doers,  or  to  palliate  the  guilt  of  reckless  homicide. 
Our  statutes  for  the  protection  of  life  are  to  be  obeyed,  and 
when  they  are  broken  and  defied,  responsibilty  is  not  to  be 
evaded  by  imputing  blame  without  proof  to  him  who  suffers 
death,  for  the  sake  of  shielding  those  who  inflict  it. 

In  this  case  the  parties  inculpated  have  been  sworn. 
Ernst  of  course  could  not  confront  them  ;  but  we  are  to 
judge  him  in  the  light  of  the  evidence,  by  the  ordinary  rules 
which  govern  human  action.  He  was  a  man  of  business,  in 
the  vigor  of  middle  life,  and  in  the  full  possession  of  his 
faculties.  He  was  a  man  of  family  and  character,  of  expe- 
rience and  of  judgment.  He  had  no  apparent  motive  or 
inducement  to  make  a  wanton  sacrifice  of  his  life.  He  had 
the  ordinary  instincts  of  humanity.  If,  on  this  occasion  he 
did  anything  which  he  ought  not  to  have  done,  or  left  undone 
anything  which  he  ought  to  have  done,  it  was  in  the  brief 
interval  of  nineteen  seconds.  It  is  said  he  should  have 
looked  north  before  he  drove  down  the  street,  which  the 
defendant  by  violating  the  statute,  could  convert  into  a  cul 
de  sac  to  the  traveler.  That  was  precisely  what  he  did.  In 
turning  his  horses  around  to  cjrive  from  Broadway  into 
Rensselaer  street,  he  necessarily  faced  to  the  north  and  west, 
thus  commanding  a  view  of  the  track  directly  in  front,  for  a 
distance  of  some  twenty  rods.  He  did  not  see  the  cars  for 
the  simple  reason  that  they  were  not  there.  They  were  still 
behind  the  hill,  and  nearly  sixty  rods  north-east  of  the 
crossing. 

It  is  claimed  that  he  started  at  a  high  rate  of  speed,  but 
the  proof  is  that  he  started  on  a  walk  ;  that  he  went  down 
Kensselaer  street  on  a  slow  trot,  and  that  he  did  not  quicken 
his  gate  until  as  he  approached  the  track,  he  was  beckoned 
to  hasten  on  to  the  ferry  boat  which  was  waiting  for  him  at 
the  landing.  It  is  also  said  that  he  should  have  been  on 
the  lookout  for  the  flag  uniformly  displayed  at  the  crossing 
when  a  train  was  near.  He  did  look,  and  he  saw  that  there 
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was  no  flag,  which  was  a  direct  assurance  by  the  defendant 
that  there  was  no  engine  advancing  on  either  side  within  a 
quarter  of  a  mile.  He  was  forewarned  of  no  approaching 
danger,  and  it  was  not  to  be  expected,  under  such  circum- 
stances, that  he  should  be  forearmed  with  extraordinary  vig- 
ilance. The  plaintiff  is  reproached  for  the  fact  that  the  hus- 
band had  a  shawl  around  his  neck.  It  is  the  ordinary  pre- 
cautions on  a  cold  winter  morning,  of  every  traveler  who  has 
one  to  wear,  and  it  was  no  more  a  breach  of  duty  to  this 
railroad  company,  than  it  would  have  been  if  he  had  worn  a 
fur  cap  or  a  second  overcoat. 

It  is  claimed  that  he  should  have  listened  for  the  whistle 
and  the  bell.  He  did,  and  the  fact  that  neither  was  sounded, 
was  a  further  assurance  by  the  defendant  that  there  was  no 
engine  in  motion  within  eighty  rods  of  the  crossing. 

It  is  also  claimed  that  he  should  have  stood  up  in  his 
sleigh.  He  owed  no  such  duty  to  the  defendant.  It  would 
be  scarcely  more  absurd  to  hold  that  a  footman  should  climb 
a  tree  or  mount  a  fence  before  crossing,  to  assure  himself 
that  the  company  was  not  breaking  the  law  by  sending  an 
engine  without  signals  to  run  over  travelers  on  a  public  high- 
way. 

It  is  insisted  that  he  ought  to  have  looked  before  him  and 
on  both  sides,  as  he  advanced.  He  did ;  for  he  is  proved  to 
be  a  man  of  clear  vision,  and  he  could  not  avoid  so  looking, 
except  by  closing  his  eyes.  He  was  sitting  on  the  bottom 
of  his  sleigh,  and,  of  course,  his  range  of  vision  was  essen- 
tially limited ;  but  to  say  that  he  did  not  or  could  not  see 
whatever  was  within  that  range,  would  be  in  direct  hostility 
to  the  proof.  It  would  be  as  idle  as  it  would  be  to  assume 
that  one  who  is  driving  down  the  centre  of  State  street,  can- 
not see  that  there  are  buildings  on  both  sides  of  the  way, 
or  that  a  Hudson  river  pilot  cannot  see  both  shores  of  the 
river  in  front  of  him  without  turning  his  head  back  and  forth 
in  the  wheel  house. 

It  is  said  that  he  should  have  observed  the  man  who  was 
beckoning  to  him  from  the  ferry  side  of  the  track.  He 
doubtless  did,  unless  the  horses  in  front  of  him  partially 
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obstructed  Ms  view ;  and  it  is  reasonable  to  assume  that  he 
understood  it  as  others  did,  as  urging  him  to  hurry  on  to  the 
boat. 

It  is  claimed  that  he  was  bound  by  an  inflexible  rule  of 
law,  to  see,  to  hear  and  to  understand  the  two  persons  who 
hallooed,  one  from  the  station  house  and  the  other  "from  the 
store,  as  he  was  passing  between  them.  There  is  no  such 
rule  of  artificial  presumption,  and  we  see  no  reason  for  its 
adoption,  if  we  were  at  liberty  to  change  the  law  of  evidence. 
It  would  be  an  arbitrary  legal  intendment  on  a  pure  question 
of  fact,  without  reason  or  truth  to  commend  it.  We  have  no 
authority  to  invent  rules  for  the  purpose  of  shielding  wrong 
doers.  It  was  a  question  of  fact  for  the  jury,  whether  the 
testator  saw  and  heard  these  men.  His  advanced  position 
and  his  winter  attire,  did  not  favor  a  lateral  view.  It  is 
obvious  that  he  did  not  hear  what  they  said,  for  it  was  heard 
Dy  no  one  else ;  and  they  were  speaking  simultaneously, 
from  opposite  sides  of  the  street.  Neither  of  them  called 
him  by  name,  and  if  his  attention  was  directed,  as  it  naturally 
would  be,  to  the  movement  of  his  horses  and  the  steep 
descent  to  the  ferry  boat  directly  in  front  of  them,  he  prob- 
ably assumed  that  the  men  were  speaking  to  each  other 
across  the  street,  an  incident  of  ordinary  occurrence  in  a 
country  village.  It  is  quite  probable  too,  that  he  heard 
simultaneously  the  rush  of  the  train,  as  all  this  occurred 
within  a  few  seconds  of  the  fatal  collision.  His  horses  were 
under  full  headway,  and  every  one  who  is  accustomed  to 
drive  knows  the  difficulty  of  controlling  even  a  single  horse 
when  brought  suddenly  in  presence  of  an  engine  rushing 
upon  him  at  the  rate  of  forty  miles  an  hour.  It  is  proved 
and  understood,  that  his  horses  were  frightened ;  that  they 
sheered  southwardly  on  the  track,  and  that  he  struggled 
ineffectually  to  rein  them  back.  The  evidence  establishes 
an  adequate  cause  of  death  in  the  defendant's  wrong.  It 
affords  no  warrant  of  imputing  to  the  testator  the  guilt  of 
complicity  in  that  wrong. 

The  dernier  claim  of  the  respondent,  all  other  defenses 
failing,  is  that  the  testator  was  guilty  of  culpable  negligence 
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in  not  listening  for  and  hearing  the  rumble  on'the  rails,  of  a 
train  which  he  had  no  reason  to  expect,  and  which  gave  no 
signal  of  its  approach.  That  he  did  not  hear  it  in  time  to 
escape  the  collision  is  so  obvious,  that  the  defendants  do  not 
claim  that  he  did ;  but  they  insist  that  heovqht  to  have  heard 
it,  and  that  his  failure  to  do  so  was  a  breach  of  duty  to  the 
company. 

This  theory  is  founded  upon  the  incidental  opinions 
expressed  by  two  of  the  witnesses,  not  as  to  the  distance 
this  train  might  have  been  heard  under  the  actual  circum- 
stances, and  with  the  intervening  obstructions,  but  on  the 
general  question,  how  far  it  might  be  possible  to  hear  a  train 
approaching  when  omitting  the  customary  signals,  in  viola- 
tion of  law.  Neither  of  them  professed  to  speak  from  actual 
knowledge  or  observation,  and  their  estimates  were  widely 
different.  One  thought  it  might  be  detected  at  a  distance 
of  one  or  two  miles,  and  the  other,  that  it  would  not  be  audi- 
ble when  the  whistle  would  be  at  the  distance  of  seven  or 
eight  rods.  It  is  obvious  that  speculative  opinions  on  such 
a  question  scarcely  rise  to  the  grade  of  evidence.  The  dis- 
tance at  which  the  approach  of  a  train  can  be  heard  without 
the  signals,  must  depend  on  a  great  variety  of  circumstances, 
such  as  the  structure  and  condition  of  the  particular  rails, 
the  firmness  of  the  ties,  the  direct  or  winding  course  of  the 
track,  the  condition  of  the  atmosphere,  the  direction  and 
course  of  the  wind,  the  shutting  off  of  steam,  the  proximity 
of  distance  to  the  line  of  the  rails,  the  prevalence  of  other 
sounds,  the  acuteness  of  the  observer's  hearing,  the  depres- 
sion or  elevation  of  the  track,  the  vicinity  of  valleys,  woods 
and  hills,  the  hour  of  the  day  or  night,  the  comparative 
silence  of  the  country,  or  the  hum  and  bustle  of  city  life,  and 
the  vicinity  of  steamboats,  factories  and  public  works.  Mere 
speculation  on  the  general  question,  without  reference  to 
these  and  other  like  conditions,  is  plainly  idle  and  illusory. 
It  is  proved,  as  matter  of  fact,  that  though  such  a  number 
of  witnesses  were  present  on  this  occasion,  each  under  more 
favorable  circumstances  for  hearing  it  than  the  testator,  the 
practiced  ear  of  the  ferryman,  who  listened  daily  for  the 
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approach  of  the  trains,  did  not  catch  the  sound  until  the 
engine  was  within  three  hundred  feet.  Taylor,  Traver,  Ten 
Eyck,  Hunter  and  Vandenburgh,  did  not  hear  it  at  all  until 
just  as  it  rushed  down  over  the  crossing ;  the  horses  of  Ernst 
did  not  hear  it  until  they  were  close  upon  the  track ;  and  at 
the  ice  house,  Brown  did  not  hear  it  until  his  wagon  was 
upon  the  rails,  and  the  engine  within  less  than  a  hundred 
feet  of  him. 

It  was  because  the  approach  of  a  railway  train  is  stealthy 
and  imperceptible,  and  because  the  sound  is  not  readily  dis- 
tinguishable from  others  associated  with  no  danger,  that  to 
secure  the  traveler  at  once  against  needless  apprehension 
and  needless  exposure,  a  statutory  mandate  was  given  to 
erery  such  company  in  this  state  to  approach  no  public  high- 
way crossing  with  an  engine,  without  public  and  distinctive 
signals  of  danger  for  a  distance  of  eighty  rods  before  passing 
such  crossing. 

The  duty  is  plain  and  absolute.  The  company  which  vio- 
lates it  does  so  at  its  peril.  If  its  agents  are  faithless,  it 
should  dismiss  them.  If  its  officers  choose  to  disobey  a  law 
for  the  protection  of  human  life,  or  to  tolerate  its  violation 
by  their  subordinate  agents,  the  remedy  is  in  the  hands  of 
the  stockholders,  by  selecting  those  who  will  respect  our 
public  statutes.  When  the  illegal  act  results  in  the  death 
of  a  citizen,  the  company  must  respond,  unless  he  has  been 
guilty  of  a  breach  of  duty,  which  contributed  to  his  destruc- 
tion. He  is  not  guilty  of  such  breach  of  duty  when  he 
assumes,  in  the  absence  of  any  indication  to  the  contrary, 
that  the  company  obeys  the  law,  and  that  no  engine  is  advan- 
cing to  the  crossing  within  a  distance  of  eighty  rods,  without 
public  signals  of  its  approach.  If  he  is  deceived  by  the 
unlawful  omission  of  the  signals,  the  wrong  is  not  his  but 
theirs.  The  illegal  act  of  the  company  does  not,  however, 
justify  him  in  encountering  the  risk  of  crossing,  if  he  sees 
or  hears  the  approach  of  the  engine,  or  is  otherwise  notified 
of  its  presence  in  season  to  avoid  the  peril.  In  that  case  he 
is  guilty  of  culpable  negligence,  and  the  company  is  relieved 
from  the  responsibility  of  causing  his  death.  But  it  is  no 
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defense  of  the  wrong-doer,  that  though  the  victim  did  not 
see  or  hear  the  engine,  and  was  not  notified  of  its  approach 
in  time  to  avoid  the  collision,  he  might  have  seen  or  heard  it 
if  he  had  exercised  a  higher  degree  of  vigilance,  and  had 
foreseen  a  violation  of  the  law,  instead  of  relying  upon  its 
observance.  Such  a  theory  has  received  countenance  in  a 
few  instances,  in  the  opinion  of  individual  judges.  It  has 
support  in  the  dictum  of  the  accomplished  and  able  jurist 
who  delivered  the  prevailing  opinion  in  this  cause  on  a 
former  occasion.  This  question,  however,  was  not  then 
passed  upon  by  the  court,  nor  was  it  involved  in  the  decision. 
On  the  proof  as  then  presented,  the  question  was  whether 
one  was  culpably  negligent  who  rode  nearly  a  hundred  and 
fifty  feet  in  full  view  of  the  approaching  train  ;  who  knew  it 
to  be  due,  and  who  persisted  in  driving  against  it  though 
notified  by  four  persons  of  its  presence  in  season  to  avoid 
the  danger. 

Certainly  the  views  of  this  court  on  the  theory  sug- 
gested, have  been  announced  too  often  in  adjudged  cases, 
involving  the  precise  question,  to  be  open  to  any  miscon- 
stuction,  and  to  some  of  these  cases  we  shall  have  occasion 
to  refer.  We  think  the  railroad  companies  themselves  have 
given  a  correct  exposition  of  their  own  obligations  and  the 
rights  of  the  public,  in  the  ordinary  warning  inscribed  over 
highway  crossings  :  "  Look  out  for  the  cars  when  the  bell 
rings."  In  our  view,  the  rule  of  law  is  essentially  misappre- 
hended by  those  who  would  make  the  inscription  read : 
"  Look  out  for  the  cars  when  the  bell  does  not  ring."  The 
usual  argument  in  favor  of  such  a  theory  is,  that  trains 
are  constantly  passing  and  repassing,  at  every  railway  cross- 
ing. Certainly  we  are  not  admonished  of  this  by  the  con- 
stant ringing  of  the  bell,  and  every  man  of  ordinary  obser- 
vation knows  the  fact  to  be  otherwise.  If  ten  regular  trains 
a  day  are  run  over  a  given  highway,  they  render  the  crossing 
unsafe  when  they  pass,  and  only  then.  It  is  free  from  dan- 
ger, except,  at  most,  for  twenty  minutes  in  the  aggregate  of 
each  twenty-four  hours,  and  the  traveler  is  safe  against  expo- 
sure at  those  momentary  intervals,  if  the  company  obeys  the 
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law  and  rings  the  bell.  If  it  will  not  do  that,  it  has  no  cause 
of  complaint  against  the  wayfarer  whom  it  voluntarily  mis- 
leads. In  such  case  the  language  of  Chief  Justice  BEARDS- 
LEY  is  appropriate  :  "A  man  is  under  no  obligation  to  be 
cautious  and  circumspect  towards  a  wrong-doer"  (Tona- 
wanda  R.  R.  Co.  agt.  Hunger,  5  Denio,  266). 

It  is  not  true  that  a  traveler  on  a  public  thoroughfare,  is 
guilty  of  culpable  negligence,  as  matter  of  law,  if  he  does 
not  stop  to  listen,  or  look  up  and  down  the  track  before  he 
goes  over  a  crossing.  The  proposition  is  in  direct  conflict 
with  repeated  adjudications  in  this  and  in  other  courts. 
Whether  such  an  omission  is  culpable,  depends  upon  the 
facts  and  circumstances  of  each  particular  case. 

There  is  a  class  of  cases  in  which  the  proof  of  the  plain- 
tiff 's  negligence  is  clear  and  undisputed,  and  whenever  this 
appears,  a  non-suit  is  matter  of  legal  right.  A  party  who 
sees  or  hears  an  approaching  engine,  and  chooses  to  take 
the  risk  of  crossing  before  it,  rather  than  await  its  passage, 
forfeits  all  claim  to  redress  ;  and  under  such  circumstances, 
it  is  not  only  the  right  but  the  duty  of  the  court  to  apply 
the  familiar  rule — votenti  nonfit  injuria.  But  there  is  another 
class  of  cases  in  which  it  is  equally  well  settled  that  we  .have 
no  authority  to  impute  negligence  to  the  deceased,  for  an 
omission  which  may  fairly  be  attributable  to  the  very  wrong 
resulting  in  his  death. 

In  the  case  of  Brown  agt.  The  N.  Y.  Central  R.  R.  Co., 
decided  at  the  last  June  term,  we  held  that  no  culpable 
negligence  was  established,  though  it  was  proved  by  the  dri- 
ver of  the  coach  demolished  by  the  collision,  that  he  did  not 
look  in  the  direction  from  which  the  cars  were  approaching  until 
his  horses  were  upon  the  track.  The  usual  signal  of  danger 
not  being  given  as  they  advanced  to  the  crossing,  and  this, 
though  it  appeared  in  the  evidence  that  if  he  had  looked 
before,  he  would  have  seen  them  in  season  to  avoid  the  col- 
lision (32  N.  Y.  R.  597). 

The  doctrine  of  that  case  was  unanimously  reaffirmed 
upon  a  like  state  of  facts,  at  the  last  December  term  of  this 
court  (StilweU  agt.  The  N.  Y.  Central  R.  R.  Co). 
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In  the  earlier  case  of  Megrath  agt.  The  Hudson  River  R. 
R.  Co.,  the  same  rule  was  clearly  announced.  "  It  is  not 
always  negligence,"  said  the  court,  "  to  cross  a  railroad  track 
at  times  when  a  train  is  not  due,  or  cannot  reasonably  be 
expected  to  pass ;  nor  to  cross  a  railroad  track  urithont  looking 
for  a  train,  when  no  signal  of  its  approach  is  given  by  the 
ringing  of  a  bell  or  otherwise  (32  Barb.  147).  So,  also,  in 
the  case  of  Warren  agt.  The  Fitchburgh  R.  R.  Co.,  it  was 
held  by  the  supreme  court  of  Massachusetts,  a  state  in  which 
no  undue  rigor  of  intendment  is  supposed  to  prevail  against 
corporations,  that  crossing  a  railroad  track  without  looking  to 
see  if  a  train  is  coming,  is  not  conclusive  proof  of  want  of 
care"  (8  AUen,  227). 

In  the  case  of  Fero  agt.  Buffalo  and  State  Line  R.  R.  Co., 
it  was  claimed  that  the  plaintiff  could  not  recover  for  the 
injury,  as  it  was  apparent  that  he  could  readily  have  averted 
it  by  the  exercise  of  greater  care  ;  but  this  court  held,  that 
"  if  he  was  guilty  of  no  culpable  negligence,  the  mere  fact 
that  lie  might  have  been  more  vigilant,  will  not  excuse  the 
wrongful  act  of  the  defendants,  nor  deprive  the  plaintiff  of 
redress  for  the  injury  he  has  suffered  "  (22  N.  Y.  R.  213). 

The  question  whether  the  plaintiff  was  free  from  negli- 
gence, in  ordinary  cases  of  this  description,  is  one  of  fact, 
to  be  determined  by  the  jury  under  appropriate  instructions, 
and  subject  to  the  revisory  power  of  the  courts.  Occasional 
instances  occur,  where  the  proof  of  misconduct  is  so  clear 
and  decisive,  that  the  judges  are  bound  to  pass  on  the  ques- 
tion of  negligence  as  matter  of  law.  It  is  a  mistake,  how- 
ever, to  suppose  that  the  decisions  made  from  time  to  time, 
in  these  two  classes  of  cases,  conflict  with  each  other,  or 
involve  any  departure  from  the  settled  rules  of  law,  where 
the  question  arises  on  a  state  of  facts  on  which  fair  minded 
men  may  rationally  arrive  at  opposite  conclusions,  the  issue 
is  properly  submitted  to  the  jury.  Where,  as  sometimes 
happens,  in  exceptionable  cases,  the  injury  is  traceable  to  clear 
and  unquestionable  misconduct  on  the  part  of  the  plaintiff, 
it  is  the  plain  du,ty  of  the  court  to  apply  the  law  to  the  facts 
without  the  intervention  of  the  jury.  In  the  present  case, 
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there  is  a  renewal  of  the  attempt  so  often  made,  to  extend 
the  exceptional  rule  to  all  classes  of  cases.  It  is  our  prov- 
ince to  uphold  the  law,  and  not  to  alter  it.  We  believe  it  to 
be  wise  and  just,  but  if  we  deemed  it  otherwise,  we  have  no 
authority  to  subvert  it.  We  should  be  restrained  from 
making  the  innovation  proposed,  not  only  by  our  own 
repeated  adjudications,  but  by  that  time-honored  and  ele- 
mentary maxim  on  which  our  system  of  jurisprudence  is 
founded:  Ad  questionem  facti  non  respondent  jvdices — ad 
questionem  legis  non  respondent  juratores. 

The  views  of  this  court  as  to  the  right  of  the  party  claim- 
ing redress,  to  have  the  question,  whether  he  was  free  from 
negligence,  determined  ordinarily  by  the  jury,  have  been 
repeatedly  expressed  with  great  clearness  and  emphasis. 

In  the  case  of  Ireland  agt.  The  Osioego  It.  R.  Co.,  Judge 
JOHNSON  said  :  "  The  fact  of  negligence  is  very  seldom 
established  by  such  direct  and  positive  evidence  that  it  can 
be  taken  from  the  consideration  of  the  jury  and  pronounced 
upon  as  a  matter  of  law.  On  the  contrary,  it  is  almost' 
always  to  be  deduced  as  an  inference  of  fact,  from  several 
facts  and  circumstances  disclosed  by  the  testimony,  after 
their  connection  and  relation  to  the  matter  in  issue  have  been 
traced,  and  their  force  and  weight  considered.  In  such 
cases,  the  inference  cannot  be  made  without  the  intervention 
of  a  jury,  although  all  the  witnesses  agree  in  their  statement, 
or  there  be  but  one  statement,  which  is  consistent  through- 
out. Presumptions  of  facts,  from  their  very  nature,  are  not 
strictly  objects  of  legal  science,  like  presumptions  of  law. 
That  the  care  exercised  by  the  plaintiff  at  the  time  of  the 
injury,  and  the  negligence  of  the  defendant,  were  both  ques- 
tions for  the  jury  to  determine,  cannot  admit  of  any  doubt  " 
(3  Kern.  533). 

In  the  case  of  Keller  agt.  The  N.  T.  Central  R.  R.  Co., 
Judge  MASON  delivered  the  opinion  of  the  court,  and  after 
citing  the  foregoing  exposition  of  the  rule,  he  proceeded  to 
say  :  "  What  constitutes  negligence  in  such  cases,  is  deter- 
mined by  an  inference  of  the  mind  from  the  facts  and  cir- 
cumstances of  the  case,  and  as  minds  are  differently  consti- 
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tuted,  the  inference  from  the  given  state  of  facts  and  circum- 
stances will  not  always  be  the  same.  I  admit  that  the  facts 
may  be  so  clear  and  decided,  that  this  inference  of  negli- 
gence is  irresistible,  and  in  every  such  case  it  is  the  duty  of 
the  court  to  decide ;  but  when  the  facts,  or  the  inferences  to 
be  drawn  from  them,  are  in  any  degree  doubtful,  the  only 
proper  rule  is  to  submit  the  whole  matter  to  the  jury,  under 
proper  instructions  "  (24  How.  177). 

Similar  views  were  expressed  by  Judge  DENIO,  in  the  case 
of  Hagan  agt.  The  Eighth  Avenue  R.  JR.  Co.,  and  by  Judge 
SELDEN,  in  that  of  Bernhardt  agt.  The  Rensselaer  and  Sara- 
toga R.  R.  Co.  It  was  said  by  the  latter,  with  the  precision 
and  perspecuity  which  mark  all  his  judicial  opinions,  that 
"  although  as  a  general  rule,  questions  of  negligence  belong 
exclusively  to  the  jury,  cases  may  no  doubt  arise  in  which 
the  proof  of  negligence  would  be  so  clear  and  irresistible, 
that  the  court  would  be  justified  in  assuming,  without  sub- 
mitting the  question  to  the  jury,  that  negligence  was 
established.  At  the  same  time  it  is  obvious,  considering 
the  nature  of  the  question,  that  such  instances  must  be 
rare.  If  there  is  any  conflict  in  the  evidence  going  to 
establish  any  of  the  circumstances  upon  which  the  ques- 
tion depends,  it  must  be  left  to  the  jury.  If  there  are  infer- 
ences to  be  drawn  from  the  proof  which  are  not  certain  and 
incontrovertible,  they  are  for  the  jury.  If  it  is  necessary  to 
determine,  as  in  most  cases  it  is,  what  a  man  of  ordinary 
care  and  prudence  would  be  likely  to  do  under  the  circum- 
stances proved ;  this  involving,  as  it  generally  must,  more  or 
less  of  conjecture,  can  only  be  settled  by  a  jury"  (23  How.  168). 

The  struggle  of  defendants  to  inaugurate  a  different  rule, 
and  to  induce  the  courts  to  resort  to  artificial  refinements 
for  the  protection  of  wrong-doers,  is  perhaps  excusable  in 
those  who  are  impatient  of  legislative  restraint. 

There  is  an  unfortunate  and  growing  tendency  to  regard 
human  life  as  of  secondary  importance  in  comparison  with 
the  objects  of  commercial  and  corporate  enterprise.  The 
aid  of  the  courts  is  invoked  to  annul  Tsy  indirection  the  force 
of  general  law.  Suits  and  appeals  multiply  in  the  con- 
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stantly  increasing  ratio  of  reckless  injuries,  which  nothing 
could  tend  more  to  encourage  than  this  theory  of  immunity 
from  civil  damages,  on  the  assumption,  as  matter  of  law, 
that  a  party  over  whom  an  engine  is  driven,  is  culpable  for 
not  keeping  out  of  the  way,  and  that  the  question  whether  he 
was  really  guilty  of  negligence,  is  not  one  of  fact  for  a  jury. 

If  it  were  true,  as  sometimes  intimated  even  from  the 
bench,  that  false  verdicts  are  occasionally  rendered  on  ques- 
tions like  this,  the  remedy  is  to  set  them  aside  and  not  to 
usurp  the  prerogative  of  the  jury.  Even  among  the  cases 
which  have  been  held  so  plain  as  to  justify  a  non-suit,  there 
have  been  few  in  which  the  judges  have  not  themselves  dis- 
agreed, and  the  inquiry  naturally  occurs  to  the  mind,  whether 
we  are  less  liable  than  jurors  to  err  on  questions  of  pure 
fact  pertaining  to  the  ordinary  affairs  of  life.  Our  law  is 
framed  upon  the  theory  that  on  such  questions  the  citizen 
can  rely  with  more  security  on  the  concurrent  judgment  of 
twelve  jurors,  than  on  the  majority  vote  of  a  divided  bench. 
Unanimity  is  not  required  in  our  decision  on  questions  of 
law.  It  is  otherwise  with  jurors  charged  with  the  duty  of 
determining  issues  of  fact,  and  such  issues  should  not  be 
withheld  from  the  usual  arbiters,  unless  the  evidence  leads 
so  clearly  to  one  result  that  there  is  no  room  for  honest  dif- 
ference between  intelligent  and  upright  men.  A  non-suit 
should  always  be  granted  where  the  proof  is  so  clear  as  to 
warrant  the  assumption,  in  good  faith,  that  if  the  questions 
were  submitted  to  the  jury,  they  would  find  that  the  culpa- 
ble negligence  of  the  "plaintiff  contributed  to  the  injury. 
But  we  have  had  occasion  recently  to  hear  non-suits  of  this 
kind  justified  on  the  novel  ground  that  unless  the  fact  be 
determined  in  one  way  by  the  judge,  it  will  be  sure  to  be 
determined  in  the  other  by  the  jury.  The  correctness 
of  judicial  opinions  on  mere  questions  of  fact,  may  well  be 
distrusted,  when  we  find  them  confessedly  opposed  to  the 
common  sense  of  mankind. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

All  the  judges  concurring,  judgment  reversed,  and  new 
trial  ordered. 
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SUPKEME  OOUET. 

WILLIAM  NIBLO  agt.  JOHN  BINSSE,  Executor,  and  LOUISA 
LA  FAROE,  Executrix  of  JOHN  LA  FARGE,  deceased. 

The  following  is  the  dissenting  opinion  of  Judge  SUTHEHLAND,  in  this  cause — the 
opinion  of  the  court  is  published  in  31  How.,  476. 

SUTHERLAND,  J.  It  was  certainly  irregular  to  enter  judg- 
ment for  costs  against  the  executors,  without  an  application 
to  the  court,  and  special  leave  granted. 

The  referee  was  not  the  court,  and  had  no  power  to  award 
costs  against  the  executors.  The  plaintiff  could  not  by  any 
allegation  or  allegations  in  his  complaint,  make  the  question 
of  costs  a  proper  question  for  the  referee  to  try  or  determine. 

The  plaintiff's  motion  for  an  extra  allowance,  and  the 
order  made  for  an  extra  allowance,  assumed  that  the  referee 
had  power  to  award  costs,  and  had  awarded  them  ;  for  clearly 
an  order  for  an  extra  allowance  of  costs,  could  not  be  made 
before  the  plaintiff's  right  to  recover  their  general  or  ordi- 
nary taxable  costs  had  been  determined. 

The  statute  does  not  permit  the  recovery  of  costs  against 
executors,  unless  it  appear  that  the  demand  was  unreasona- 
bly resisted  or  neglected,  or  that  they  refused  to  refer  the 
same.  (2  R.  S.  90,  §  41 ;  Code,  §  317.) 

In  this  case,  it  is  impossible  to  say  that  the  executors 
refused  to  refer  the  same,  unless  a  refusal  to  pay  is,  or  should 
be,  regarded  as  a  refusal  to  refer.  The  very  words  of  the 
statute  would  appear  to  forbid  such  a  construction  of  it. 
The  refusal  to  refer  is  one  thing,  and  the  unreasonable 
resistance  or  neglect  of  payment  is  another  thing.  They  do 
not  mean  the  same  thing,  in  or  out  of  the  statute. 

The  question  is,  then,  did  the  executors  unreasonably  resist 
or  neglect  the  payment  of  the  demand  or'  claim  ?  In  view 
of  the  history  of  the  case,  and  of  the  litigated  questions  in 
it,  how  can  we  say  that  they  did  ?  On  the  first  trial  they 
obtained  a  judgment,  which  was  affirmed  at  general  term, 
but  reversed  in  the  court  of  appeals.  We  must  conclude 
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that  the  question  of  their  liability  was  a  question  of  liability 
under  special  circumstances,  and  by  no  means  free  from 
doubt.  It  certainly  cannot  be  said  that  the  motion  papers 
on  the  part  of  the  plaintiff  show  that  the  demand  was  unrea- 
sonably resisted  or  neglected  by  the  executors,  and  it  was 
for  the  plaintiff  to  show  this.  It  appears  that  the  executors 
would  have  successfully  resisted  the  demand,  had  it  not 
been  for  the  lucky  hit  or  persevering  energy  of  the  plaintiff 
in  carrying  the  case  to  the  court  of  appeals. 

I  cannot  see  that  the  fact  that  the  attorney  of  the  execu- 
tors did  not  insist  before  the  referee,  on  the  trial,  or  clerk, 
on  the  adjustment,  of  costs,  or  before  the  court,  on  the  motion 
for  extra  allowance,  that  the  plaintiff  could  not  recover  costs 
without  a  special  application  to  the  court,  can  or  ought  to 
estop  the  executors  from  insisting  upon  their  protection  from 
costs  under  the  statute.  I  can  see  no  way  to  affirm  the 
orders  appealed  from,  without  disregarding  the  statute. 

I  think  both  orders  should  be  reversed,  and  the  costs 
stricken  from  the  judgment. 


NEW  YOBK  SUPEBIOR  COUET 

DAVID  JACKSON  agt.  JAMES  LYNCH,  Sheriff,  <fec. 

A  sJieriff  on  succeeding  in  his  defense  to  an  action,  is  entitled  to  double  disburse- 
ments, as  well  as  double  costs. 

Special  Term,  February,  1866. 

IN  this  case,  the  clerk  in  adjusting  costs  of  defendant, 
gave  him  double  costs,  but  declined  to  double  the  defendant's 
disbursements. 

The  only  question  on  this  appeal  is,  is  the  defendant  enti- 
tled to  double  disbursements  ? 

IEA  D.  WARREN,  for  plaintiff. 

I.  The  Code  draws  a  clear  distinction  between  costs  and 
disbursements.  Section  305  provides  that  "  costs  shall  be 
allowed  of  course  to  the  defendant,"  &c.  Section  307  pro- 
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vides,  "  when  allowed,  costs  shall  be  as  follows,"  giving  the 
amounts  and  items  allowed  as  costs.  Section  311  provides, 
"  that  the  clerk  shall  insert  in  the  judgment  the  sum  of  allow- 
ances for  costs,  the  necessary  disbursements,"  &c.  The  dis- 
bursements shall  be  stated  in  detail,  and  verified  by  affidavit. 
Therefore,  we  say,  costs  and  disbursements  are  entirely  dis- 
tinct. 

The  Code  does  not  take  away  the  right  of  the  sheriff  to 
double  costs,  but  we  claim  it  does  take  away  his  right  to 
double  disbursements,  if  he  ever  had  any  such  right  before. 

The  Code  regulates  the  amount  of  the  sheriff's  costs,  but 
leaves  that  amount  to  be  doubled  when  they  are  fixed. 

II.  Unless  there  is  some  statute  clearly  authorizing  it,  the 
sheriff  should  not  be  allowed  double  disbursements. 

There  is  no  reason  why  the  sheriff  should  collect  fifteen 
dollars  for  every  ten  dollars  he  pays  out ;  nor  why,  when  he 
pays  the  clerk  one  dollar  for  entering  a  judgment,  he  should 
collect  of  the  other  party  one  dollar  and  fifty  cents  for  the 
same  thing. 

It  is  offering  the  sheriff  a  large  premium  to  make  large 
disbursements. 

III.  The  adjusting  of  the  costs  should  be  sustained. 

A.  J.  VANDEKPOEL,  for  defendant. 

MONELL,  J.  The  item  of  ten  dollars  term  fee  for  Decem- 
ber term,  was  properly  allowed.  The  fee  is  given  for  each 
term  not  exceeding  five,  at  which  the  cause  is  necessarily  on 
the  calendar  and  is  not  tried,  or  is  postponed  by  order  of  the 
court.  Any  postponement  of  a  trial  can  only  be  by  the 
order  of  the  court,  either  upon  its  own  motion,  or  on  motion 
of  one  party,  or  by  the  consent  of  both.  On  the  consent 
of  the  parties  in  writing,  or  in  open  court,  an  order  must  be 
made  postponing  the  trial.  This  is  usually  done  informally. 
Nevertheless  it  is  sufficiently  clear,  and  by  order  of  the 
court.  To  avoid  the  costs  against  the  party  ultimately 
losing,  a  provision  to  that  effect  should  be  inserted  in  the 
order  for  postponement.  If  it  is  not,  the  term  fee  will  be  pro- 
perly taxable. 
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I  find  two  cases  in  this  court,  decided  at  special  term, 
where  double  disbursements  have  been  allowed  to  a  sheriff 
succeeding  on  the  trial,  and  although  the  question  of  the 
right  to  double  costs  was  not  directly  passed  upon,  yet  the 
question  was  involved  in  each  of  these  cases,  and  I  am 
inclined  to  follow  them  in  this  case,  without  committing 
myself  herein  to  any  opinion,  should  the  question  ever  come 
before  me  at  the  general  term. 

There  must  be  a  re-taxation,  with  instructions  to  the  clerk 
to  allow  double  disbursements. 


NEW  YOEK  COMMON  PLEAS. 

GEOBG-E  H.  CHAPMAN  and  others  agt.  THE  UNION  BANK. 

Where  a  note  payable  at  the  "Bank  of  Kent,  Kent,  N.  Y.,"  was  deposited  with 
the  Union  Bank,  N.  Y.,  for  collection,  without  any  other  direction  as  to  the  post 
office  address  of  the  Bank  of  Kent,  the  Union  Bank  was  authorized  to  send  the 
note  to  the  address  designated  in  the  note,  and  was  exonerated  from  liability, 
on  its  failure  to  reach  the  Bank  of  Kent. 

General  Term,  Hay,  1864. 

Before  DALY,  F.  J.,  BEADY  and  CAEDOZO,  Judges. 

By  the  court,  CAEDOZO,  J.     It  is  very  clear  that  if  the  plain- 
tiffs on  depositing  the  note  in  question,  with  the  Union  Bank 
for  collection,  had  directed  them  to  transmit  it  to  the  Bank 
of  Kent,  addressed  to  the  "  Bank  of  Kent,  Kent,  N.  Y.,"  and 
that  direction  had  been  followed,  the  defendant  would  not 
have  been  liable  if  the  note  failed  to  reach  its  destination. 
The  order  of  the  plaintiffs  would  have  been  obeyed,  and  if 
they  erred,  they  must  bear  the  consequences  of  the  blunder. 
In  this  case  they  did  what  was  equivalent  to  that.     They 
deposited  with  the  defendant  for  collection,  a  note,  which  on 
its  face  contained  a  notice  that  it  was  payable  at  the  "  Bank 
of  Kent,  Kent,  N.  Y."     It  is  not  pretended  that  the  plain- 
tiffs advised  the  defendant  that  Kent  was  not  the  post  office 
address  of  the  Bank  of   Kent,  nor  that  any  instruction, 
except  what  might  be  fairly  inferred  from  the  address  con- 
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tained  in  the  bdby  of  the  note,  was  given  by  the  plaintiffs 
to  the  defendant.  I  think,  therefore,  that  the  defendant  was 
clearly  authorized  to  adopt  the  address  designated  in  the 
body  of  the  note.  Had  any  other  been  employed,  and  the 
note  had  miscarried,  the  plaintiffs  might  justly  have  charged 
that  the  defendant  was  guilty  of  negligence  in  not  adopting 
the  address  furnished  by  the  instrament  itself.  It  is  a  mis- 
take to  suppose  that  the  evidence  shows  that  the  New  York 
State  Bank  (the  correspondent  of  the  defendant)  knew  that 
letters  sent  to  Kent  would  not  reach  the  Bank  of  Kent.  It 
is  true,  that  the  habit  of  the  New  York  State  Bank,  although 
it  had  had  but  little  dealing — not  oftener  than  once  or  twice  a 
year — with  the  Bank  of  Kent,  had  been  to  direct  its  com- 
munications to  George  Ludington,  cashier,  Ludingtonville, 
New  York,  but  there  is  nothing  to  show  that  it  knew  or 
believed  that  a  communication  addressed  to  the  bank  of 
Kent,  at  Kent,  would  not  go  quite  as  safely  as  if  addressed 
the  other  way.  I  think  the  justice  must  have  found  that 
the  envelope  containing  the  note  in  question,  was  addressed 
to  "  Bank  of  Kent,  Kent,  N.  Y."  Mr.  King,  the  correspond- 
ing clerk  of  the  New  York  State  Bank,  swears  that  he 
received  the  note  and  entered  it  in  the  books  of  the  New 
York  State  Bank ;  that  it  was  indorsed  over  to  the  cashier 
of  the  Bank  of  Kent,  and  with  a  letter  to  said  cashier,  was 
put  in  an  envelope  addressed,  "  Bank  of  Kent,  Kent,  N.  Y.," 
and  mailed.  If  this  be  so,  the  defendant  and  its  correspond- 
ent performed  their  whole  duty.  I  am  aware  that  the  cash- 
ier says  that  the  envelope  was  addressed  "  Bank  of  Kent, 
George  Ludington,  cashier,  Kent,  N.  Y.,"  but  without  exam- 
ining whether  the  insertion  of  the  words  "  George  Luding- 
inton,  cashier,"  would  affect  the  question,  it  seems  to  me 
that  in  favor  of  sustaining  the  judgment,  we  should  presume 
that  the  justice  regarded  Mr.  King's  version  of  the  address 
as  correct.  This  is  the  only  question  in  the  case  worthy  of 
remark. 

The  judgment  should  be  affirmed,  with  costs. 
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SUPEEME  COUET. 

CYPRIAN  S.  BRAINERD,  JR.  agt.  JESSE  A.  HEYDRICK,  and  others. 

The  subscription  of  the  name  of  an  attorney  issuing  a  summons,  is  not  required  to 
be  made  by  himself  personally :  but  it  may  be  made  by  another  with  his  autho- 
rity. It  necessarily  follows,  that  his  name  may  be  printed,  as  a  substitute  for 
his  written  signature.  ( This  agrees  with  the  case  of  The  Mutual  Life  Ins.  Co. 
agt.  Hoss,  10  Abb.  260,  and  is  adverse  to  the  case  of  The  Farmers'  Loan  and 
Trust  Co.  agt.  Dickson,  17  How.  477.) 

It  is  well  settled,  that  where  a  person  is  in  the  habit  of  using  documents  with  his 
name  printed  thereon,  this  will  be  his  signature  within  the  meaning  of  the  statute 
of  frauds. 

The  name  of  an  attorney  issuing  a  summons,  is  as  effectually  disclosed  when  it  is 
printed  as  if  it  were  written,  and  his  responsibility  to  the  defendant  and  to  the 
court,  in  either  case,  is  the  same. 

In  granting  an  order  of  publication  for  the  service  of  summons  in  an  action  for 
the  foreclosure  of  a  mortgage,  the  Code  requires  that  it  shall  appear  "by  affida- 
vit to  the  satisfaction  of  the  court  or  a  judge "  granting  the  order  that  the 
person  on  whom  the  service  of  the  summons  is  to  be  made,  cannot,  after  due 
diligence  be  found  in  this  state.  There  is  no  good  reason  why  this  may  not  be 
shown  by  an  affidavit  properly  made  and  forming  a  part  of  the  records  of  the 
Court,  although  made  in  another  action,  and  not  in  the  particular  action  IB. 
which  the  order  is  asked. 

In  an  action  for  the  foreclosure  of  a  mortgage,  the  non-residence  of  the  defend- 
ants is  not  necessary  to  be  shown.  It  is  sufficient  to  establish  the  fact  satis- 
factorily that  they  could  not,  after  due  diligence,  be  found  within  this  state,  so 
as  to  enable  the  plaintiff  to  effect  the  service  of  the  summons  on  them. 

A  copy  order  anpointing  a  guardian  ad  litem  of  a  non-resident  infant  defendant, 
is  not  invalid  by  reason  of  being  deposited  in  the  post  office  two  days  before  the 
order  and  the  affidavits  on  which  it  was  founded  were  fled,  whore  it  appears 
that  the  order  was  made  on  the  day  of  the  deposit.  The  order  becomes  effect- 
ual when  filed,  from  the  time  it  is  granted.  The  previous  deposit  is,  at  most, 
an  irregularity  that  can  be  remedied  at  any  time  by  filing  the  order  nunc  pro 
tune. 

Kings  County  Special  Term  September  1866. 

THIS  is  an  application  on  behalf  of  a  purchaser  of  mort- 
gaged premises  sold  under  a  judgment  of  foreclosure  and 
sale,  to  be  discharged  from  his  purchase  on  the  following 
grounds  : 

1st.  That  the  summons  is  not  subscribed  by  the  plaintiff 
or  his  attorney. 

2d.  That  the  affidavit  on  which  the  order  of  publication 
was  granted  is  insufficient ;  and 

3d.  That  no  copy  of  the  order  appointing  a  guardian  ad 
VOL.  XXXH.  7 
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litem  of  the  non-resident  infant  defendant,  was  served  accord- 
ing to  the  terms  of  the  order. 


HENRY  ARNOUX,  for  the  purchaser. 
BRAINARD,  KICE  &  BURNETT,  for  the  plaintiff. 

LOTT,  J.  These  grounds  will  be  examined  in  the  order 
they  are  above  stated  : 

1st.  The  first  objection  is  based  on  the  fact  appearing  by 
the  judgment  roll,  that  the  names  of  the  plaintiff's  attorneys 
are  printed  at  the  end  of  the  summons  forming  part  of  the 
roll.  This,  it  is  claimed,  is  not  a  compliance  with  the  require- 
ments of  the  Code,  which  provides  that  "  the  summons  shall 
be  subscribed  by  the  plaintiff  or  his  attorney,"  and  shall 
require  the  defendant  to  "  serve  a  copy  of  his  answer  on  the 
person  whose  name  is  subscribed  to  the  summons,"  &c. 

It  then  becomes  necessary  to  determine  whether  a  sum- 
mons issued  by  an  attorney,  with  his  name  printed  at  the 
end  thereof,  is  subscribed  by  him  within  the  meaning  of  that 
provision. 

Two  cases  were  referred  to  on  the  argument  of  the  motion 
in  which  the  question  has  been  considered,  and  I  have  been 
unable,  after  a  careful  examination,  to  find  any  other,  and 
in  those  the  learned  justices  who  examined  it  arrived  at  .dif- 
ferent conclusions. 

The  first  was  the  case  of  The  Farmers1  Loan  and  Trust 
Company  agt.  Dickson,  reported  in  17  How.  Pr.  Rep.,  p.  477  ; 
and  also  in  9  Abb.  Pr.  Jtep.,  p.  61,  which  was  decided  by 
Justice  INGRAHAM,  at  special  term  in  the  first  district.  A 
motion  was  there  made  by  a  purchaser  to  be  relieved  from 
a  sale,  on  the  ground,  among  others,  that  the  name  of  the 
attorney  was  printed  at  the  end  of  the  summons,  and  the 
learned  justice  after  considering  two  other  objections  that 
were  made  to  the  proceedings,  and  stating  that  one  of  them 
could  be  remedied  by  filing  an  affidavit  of  the  summons  on 
one  of  the  defendants  "  nunc  pro  tune"  says  in  relation  to 
that  now  under  consideration  :  "  The  summons  should  hav6 
been  signed  by  the  plaintiff  or  his  attorney  (§  128),  and  the 


NEW  YOKE  PEACTICE  EEPOKTS.  99 

Brainerd  agt.  Heydrick. 

printed  name  of  the  attorney  was  a  nulity.  As  the  copy 
served  was  correct,  the  plaintiff  might  also  file  a  copy  pro- 
perly signed  nunc  pro  tune." 

The  other  case  was  that  of  The  Mutual  Life  Insurance 
Company  agt.  Boss,  reported  in  a  note  at  page  260  of  10 
Abb.  Pr.  Rep.,  in  which  the  defendant  moved  to  set  aside  the 
summons  served  upon  him,  on  the  ground  that  the  name  of 
the  plaintiff's  attorney  was  printed  at  the  end  thereof.  On 
the  argument  of  that  motion,  the  decision  of  Judge  INGKA- 
HAM  was  referred  to  and  commented  upon  by  counsel,  and 
the  report  of  the  case  closes  with  saying  that  "  E.  D.  SMITH, 
J.,  after  consideration,  denied  the  motion  with  costs,  upon 
the  ground  that  a  printed  subscription  is  a  substantial  com- 
pliance with  the  statute,  and  the  objection  was  technical,  and 
if  there  was  a  defect  it  was  immaterial." 

Neither  of  these  learned  justices  appears  to  have  assigned 
the  reasons  for  the  conclusion  at  which  he  arrived.  I  am, 
therefore,  obliged  to  examine  the  question  embarrassed  by 
their  difference  of  opinion,  without  the  benefit  of  the  aid 
which  those  reasons  would  have  afforded.  In  doing  this  it 
may  be  useful  to  ascertain  the  scope  and  extent  of  the  deci- 
sion of  Justice  INGBAHAM.  He  treats  the  words  "  subscribe  " 
and  "  sign,"  as  synonymous ;  and  when  he  says  that  the 
summons  should  have  been  signed  by  the  plaintiff  or  his 
attorney,  and  that  the  printed  name  of  the  attorney  was  a 
nulhty,  he  clearly  indicates  that  such  signature  should  hare 
been  in  the  proper  handwriting  of  such  attorney.  If  this 
was  his  meaning,  he  was,  in  my  opinion,  mistaken.  Previ- 
ous to  the  adoption  of  the  Code,  it  was  provided  by  the 
Eevised  Statutes  (2  Rev.  Stat.  p.  278,  §  9),  that  all  writs  and 
process  issued  out  of  any  court  of  record,  should  before  the 
delivery  of  the  same  to  any  officer  to  be  executed,  "  be  sub- 
scribed or  indorsed  with  the  name  of  the  attorney,  solicitor 
or  other  person,"  by  whom  the  same  was  issued ;  and  yet 
in  the  same  title,  at  page  286,  section  70,  it  is  declared  that 
"  if  any  attorney  or  solicitor  shall  knowingly  permit  any 
person,  not  being  his  general  law  partner,  or  a  clerk  in  his 
office,  to  sue  out  any  process,  or  to  prosecute  or  defend  any 
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action  in  his  name,  such  attorney  and  solicitor,  and  every 
person  who  shall  so  use  the  name  of  any  attorney  or  solici- 
tor, shall  severally  forfeit  to  the  person  against  whom  such 
process  shall  have  been  sued  out,  or  such  action  prosecuted 
or  defended,  the  sum  of  fifty  dollars." 

This  last  provision  is  still  in  force,  and  by  exempting  the 
general  law  partner  and  the  clerks  of  an  attorney,  from  the 
penalty  imposed  for  using  his  name  in  issuing  process,  and 
prosecuting  and  defending  actions,  it  is  clearly  implied  that  it 
may  be  so  used  by  them  by  his  permission  and  authority. 

Although  the  Revised  Statutes  provide  that  the  process 
"  shall  be  subscribed  or  indorsed  with  the  name  of  the  attor- 
ney, solicitor  or  other  person,"  issuing  the  same,  and  the 
requirement  of  the  Code  is,  that  "the  summons  shall  be 
subscribed  by  the  plaintiff  or  his  attorney ;"  the  difference 
in  the  phraseology  does  not,  in  my  opinion,  justify  the  con- 
clusion that  a  difference  in  practice  was  intended. 

It  will  be  observed  that  the  use  by  a  clerk  of  the  attor- 
ney's name,  appears  to  be  authorized  under  the  provision 
above  referred  to,  in  actions  in  which  the  attorney  himself 
has  no  interest  or  connection,  and  it  has,  I  believe,  been  the 
general  practice  of  attorneys  to  allow  a  clerk  in  their  office 
to  sign  their  name  to  process  issued  by  them.  The  autho- 
rity given  to  the  clerk  by  the  attorney  in  such  a  case,  makes 
it  his  act,  and  he  is  responsible  therefor  to  the  court  and  the 
party  proceeded  against,  and  I  have  found  no  case  where 
the  practice  has  been  called  in  question.  There  certainly 
appears  no  reason  in  principle  why  it  should  not  be  permit- 
ted. There  are  many  instruments  which  the  law  requires  to 
be  subscribed  or  signed  by  the  parties  to  be  bound  thereby, 
and  yet  a  subscription  or  signature  by  him  personally  is  not 
necessary.  Thus  the  statute  regulating  the  execution  of 
wills,  after  expressly  providing  that  every  will  "shall  be 
subscribed  by  the  testator,"  recognizes  a  signing  of  his 
name  by  another  person,  as  a  compliance  with  that  provision, 
by  a  subsequent  requirement  that  "  every  person  who  shall 
sign  the  testator's  name  to  any  will,  by  his  direction,  shall 
write  his  own  name  as  a  witness  to  the  will ;"  and  it  was 
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distinctly  decided  in  Robins  and  others  agt.  Coryell  (27  Barb. 
Sitp.  Co.  Rep.,  p.  556),  after  a  full  and  careful  examination 
of  the  question,  that  the  writing  of  the  testators's  name  to 
a  will,  by  another  person,  in  his  presence  and  by  his  direc- 
tion, is  a  subscription  by  him  within  the  meaning  of  that 
statute  ;  and  an  opinion  to  the  same  effect  is  expressed  by 
Chancellor  WALWOBTH  in  Chaffee  agt.  Baptist,  Missionary 
Convention,  &c.  (10  Paige,  p.  91,  &c.},  and  by  HAND,  J.,  in 
Butler  agt.  Benson  (1  Barb.  Sup.  Co.  Bep.  p.  533,  <£c).  So 
the  statute  of  frauds,  requiring  certain  agreements  to  be  in 
writing,  and  to  be  signed  or  subscribed  by  the  party  to  be 
charged  therewith,  is  satisfied  by  the  signature  or  subscrip- 
tion of  the  name  of  such  party  thereto  by  another  perso* 
duly  authorized  to  make  it. 

If  such  is  the  rule  applicable  to  statutes,  in  the  case  of 
wills  and  other  written  instruments  requiring  the  subscrip- 
tion of  parties,  I  am  unable  to  discover  any  reason  why  a 
different  construction  should  be  given  to  that  in  relation  to 
legal  process.  The  views  thus  presented  lead  us  to  the  con- 
clusion that  a  subscription  of  the  name  of  an  attorney  issu- 
ing a  summons,  is  not  required  to  be  made  by  himself  per- 
sonally, but  that  it  may  be  made  by  another  with  his  autho- 
rity ;  and  assuming  this  to  be  correct,  it  seems  to  follow  that 
his  name  may  be  printed,  as  a  substitute  for  his  written  sig- 
nature. A  party  may  in  the  ordinary  transactions  of  busi- 
ness, become  bound  by  any  mark  or  designation  he  thinks 
proper  to  adopt  and  use  for  his  name.  It  was  decided  in 
Brown  agt.  The  Butchers'  and  Drovers'  Bank  (6  HiWs  Rep. 
p.  443),  that  Brown  was  liable  as  indorser,  by  an  indorse- 
ment of  the  figures  "  1,  2,  8,"  made  by  him  in  lead  pencil, 
no  name  being  written  thereon,  it  also  appearing  that  he 
could  write.  In  that  case,  the  court  instructed  the  jury  that 
if  they  believed  the  figures  were  made  by  Brown  as  a  sub- 
stitute for  his  proper  name,  intending  thereby  to  bind  him- 
self as  an  indorser,  he  was  liable,  and  this  ruling  was  sus- 
tained on  review.  So  it  has  been  held  by  the  general  term 
in  this  district,  in  the  case  of  The  Mechanics'  Bank  agt.  Sul- 
livan, heard  in  December,  1862  (but  not  reported  I  believe), 
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that  a  notice  of  the  protest  of  a  note  sent  to  an  indorser  by 
a  notary,  with  his  name  printed  at  the  end  of  it,  was  suffi- 
cient. 

It  is  a  common  practice  for  a  person  who  is  unable  to 
write  his  name  to  make  his  mark,  and  the  making  of  such 
mark  is  held  to  be  a  good  signing  or  subscription,  within 
the  requirements  of  the  law,  by  a  testator  to  a  will.  (Baker 
agt.  Demins,  8  Adolph.  &  Ellis,  p.  94;  Jackson  agt.  Van 
Dusen,  5  Johns.  Rep.  p.  144 ;  Chffaee  agt.  The  Baptist  Mis- 
sionary Convention,  10  Paige,  p.  85,  &c.) 

In  the  case  of  Baker  agt.  Deming,  above  cited,  the  court 
refused  to  permit  an  inquiry  whether  the  person  making  his 
mark  could  write  or  not ;  adopting  the  rule  that  the  requi- 
site of  signing  by  the  statute  of  frauds,  was  satisfied  by  the 
mark  of  the  devisor,  irrespective  of  his  ability  to  write. 

Under  our  statute,  it  is  required  that  a  subscribing  wit- 
ness "  shall  sign  his  name  as  a  witness,"  and  it  was  claimed 
in  the  case  of  Morris  agt.  Knijfin  (37  Barb.  Sup.  Co.  Eep.  p. 
336),  among  other  things,  "  that  a  mark-man  cannot  be,  and 
is  not  a  subscribing  witness,  within  the  meaning  of  the  stat- 
ute ;"  but  the  supreme  court,  at  general  term  in  the  third 
district  (Justice  HOGEBOOM  giving  the  opinion),  held  that 
where  a  witness  makes  his  mark  instead  of  writing  his  name, 
it  is  still  a  signing  of  his  name  or  subscription,  within  the 
meaning  of  the  statute,  and  he  refers  with  approbation  to 
the  decision  by  Surrogate  BEADFOED,  in  the  case  of  Meehan 
agt.  RourTce  (2  Bradf.  Rep.  p.  385,  &c.},  where  he  discusses 
the  question,  and  concludes  that  such  a  mode  of  attestation 
was  a  sufficient  compliance  with  the  statute.  (See  also  Jack- 
son agt.  Van  Deusen,  supra.) 

So  it  was  held  by  the  lord  chancellor  in  England,  in  Har- 
rison agt.  Harrison  (8  Vesey's  p.  185),  that  a  will  was  suffi- 
ciently executed  where  one  witness  only  subscribed  his  name, 
and  the  two  others  attested  it  by  setting  their  marks  respect- 
ively," and  in  that  case  it  was  shown  that  there  had  been  a 
great  many  cases  where  it  had  been  held  to  be  sufficient  for 
a  "  marks-man  "  to  be  a  witness.  (See  also  Addy  agt.  6rrix) 
8  Vesey'sp.  504,  &c.) 
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It  appears  also  to  be  settled  that  where  a  person  is  in  the 
habit  of  using  documents  with  his  name  printed  thereon, 
this  will  be  his  signature  within  the  meaning  of  the  statute 
of  frauds.  (2  Parsons  on  Contracts,  p.  289,  &c.  ;  see  also  Saun- 
derson  agt.  Jackson,  2  Bos.  &  P.  p.  238  ;  and  Schneider  agt. 
Norris,  2  M.  &  S.  p.  286). 

In  the  last  case  LE  BLANC,  J.,  said ,  "  Suppose  the 
defendant  had  stamped  the  bill  of  parcels  with  his  own 
name,  would  not  that  have  been  sufficient  ?  Such  a  stamp- 
ing as  it  seems  to  me,  if  required  to  be  done  by  the  party 
himself,  or  by  his  authority,  would  afford  the  same  protect- 
ion as  signing." 

There  are  also  many  cases  where  printing  is  substituted  for 
writing  in  instruments  which  under  our  statute  are  required 
to  be  in  writing.  It  is  the  general  practice  for  deeds  or  con- 
yeyances  of  real  estate,  and  bills  of  sale  of  personal  property 
to  be  printed,  and  it  is  very  common  to  use  printed  agree- 
ments for  the  sale  of  both  real  and  personal  estate,  and  their 
validity  is  conceded,  yet  the  statute  declares  that  all  convey- 
ances of  land,  and  all  contracts  for  the  sale  of  lands,  or  a 
note  or  memorandum  thereof,  shall  be  in  writing,  subscribed 
by  the  party  by  whom  the  conveyance  or  sale  is  made,  and 
also  makes  it  necessary  for  a  note  or  memorandum  of  every 
contract  for  a  sale  of  goods,  when  the  price  thereof  is  fifty 
dollars  or  more,  to  be  in  writing,  except  in  cases  of  part 
payment  of  the  purchase  money,  or  delivery  of  part  of  the 
goods.  (See  2  Rev.  Stat.  p.  134,  §  6,  p.  135,  §  8,  and  p.  136, 
§3. 

Assuming  then  that  such  instruments  when  printed  are 
"in  writing,"  within  the  requirements  of  those  provisions 
of  the  statute,  is  there  any  good  reason  why  printing  of  an 
attorney's  name  may  not  be  permitted,  as  and  for  his  signa- 
ture to  a  summons  or  other  legal  process  ?  In  this  connec- 
tion I  will  refer  to  the  fact  that  the  Code  provides  for  the 
service  of  a  summons  by  delivering  a  copy  thereof  on  a 
defendant,  without  the  necessity  of  showing  him  the  original 
(§  134),  and  also  authorizes  a  copy  to  be  inserted  in  the 
judgment  roll  (§  281).  This  appears  to  me  a  material  fact 
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in  determining  the  question  now  under  consideration.  It  is 
by  the  service  of  the  summons  that  the  action  is  com- 
menced, and  jurisdiction  over  the  party  is  acquired,  and  if 
the  service  of  a  printed  copy  (for  there  is  nothing  to  pro- 
hibit such  a  copy)  is  sufficient  for  that  purpose,  and  such  a 
copy  may  properly  form  a  part  of  the  judgment  roll,  there 
is  no  valid  reason  for  requiring  the  paper  spoken  of,  and 
denominated  as  the  summons  (but  which  may  never  Ibe  filed, 
but  be  forever  kept  in  the  pigeon  holes  of  an  attorney's  desk), 
to  be  subscribed  with  the  written  name  of  the  attorney,  and 
for  holding  a  printed  subscription  to  be  a  nullity. 

The  name  of  the  attorney  issuing  the  summons,  is  as 
effectually  disclosed  when  it  is  printed  as  if  it  were  written, 
and  his  responsibility  to  the  defendant  and  to  the  court,  in 
either  case  is  the  same. 

It  would  be  necessary  in  any  proceeding  against  him,  to 
show  that  he  was  in  fact  the  attorney  issuing  the  process, 
and  although  there  might  be  more  difficulty  in  making  that 
proof  when  his  name  was  printed  than  there  would  be  if  it 
were  written  by  himself,  or  by  another  with  his  authority, 
that  difficulty  exists  in  all  cases  of  agency,  and  is  not  suffi- 
cient, on  the  ground  of  public  policy  or  of  any  inconveni- 
ence to  suitors,  to  require  a  different  or  a  more  stringent 
rule  in  case  of  legal  process,  than  in  any  other  case  affecting 
the  private  rights  of  individuals. 

The  different  considerations  above  presented,  lead  me  to 
the  conclusion  that  the  summons  in  this  case  was  subscribed 
•within  the  requirements  of  the  Code,  and  that  the  first  ground 
of  objection  to  the  proceedings  is  consequently  not  well  taken. 

2d.  The  second  objection  involves  the  sufficiency  of  the 
affidavit  on  which  the  order  of  publication  was  granted. 

It  appears  by  the  judgment  roll,  that  the  order  purports 
to  have  been  founded  on  an  affidavit  entitled  in  this  action, 
made  by  David  B.  Burnett,  one  of  the  plaintiff's  attorneys, 
and  another  made  by  Jeremiah  Johnson,  Jr.,  in  a  different 
action  against  the  defendants  in  this,  commenced  by  E. 
Brutus  Brainerd,  as  plaintiff.  The  affidavit  of  Mr.  Burnett, 
after  setting  forth  the  nature  of  the  action,  and  showing 
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that  all  of  the  defendants  proceeded  against  as  absentees, 
are  proper  parties,  states  "  that  the  said  defendants  are,  as 
deponent  is  informed  and  believes,  non-residents  of  this 
state,  and  are  now  absent  therefrom,  and  cannot,  with  due 
diligence,  be  served  with  summons  herein  ;  that  as  deponent 
is  informed,  the  defendants  Jesse  A.  Heydrick,  Elizabeth 
Heydrick  and  -  Heydrick,  reside  at  Franklin,  in  the  state 
of  Pennsylvania  ;  and  that  the  defendants  Charles  H.  Hey- 
drick, and  Anne,  his  wife,  reside  at  Utica,  in  the  said  state 
of  Pennsylvania."  This  was  verified  on  'the  13th  day  of 
May,  1866.  The  affidavit  of  Mr.  Johnson  was  made  on  the 
7th  day  of  the  said  month  of  May  ;  he  stated  positively,  as 
a  fact,  that  the  said  defendants  at  that  time  were  non-resi- 
dents of  this  state,  and  resided  at  the  place  mentioned  in 
the  affidavit  of  Mr.  Burnett.  It  is  claimed  on  behalf  of  the 
purchaser,  that  Mr.  Johnson's  affidavit  being  entitled  in  a 
different  suit,  could  not  be  used  in  this.  In  that,  I  think, 
he  is  mistaken.  The  Code  requires  that  it  shall  appear  "  by 
affidavit  to  the  satisfaction  of  the  court  or  a  judge  "  grant- 
ing the  order,  that  the  person  on  whom  the  service  of  the 
summons  is  to  be  made,  cannot,  after  due  diligence,  be  found 
in  this  state,  and  I  see  no  good  reason  why  that  may  not  be 
shown  by  an  affidavit  properly  made,  and  forming  a  part  of 
the  records  of  the  court,  although  not  in  the  particular  action 
in  which  the  order  is  asked.  That  may,  in  many  cases, 
afford  more  satisfactory  evidence  of  the  fact  than  any  proof 
that  could  otherwise  be  obtained.  It  appears  to  be  the 
practice  in  England  to  read  affidavits  in  one  suit  that  have 
been  used  in  another,  on  certain  applications  (see  Langs- 
tan  agt.  WetJiereU,  14  Neeson  &  Welsby,  p.  104),  and  I  am  of 
opinion  it  is  allowable  on  an  application  for  orders  of  pub- 
lication, and  of  a  like  nature.  The  objection  to  it  appears 
to  be  a  matter  of  form  merely,  and  not  of  substance.  I 
shall,  therefore,  hold  that  the  affidavit  of  Mr.  Johnson  was 
properly  before  the  court,  and  that  it,  with  the  facts  stated 
positively  by  Mr.  Burnett,  authorized  the  order. 

In  so  holding,  I  agree  with  the  counsel  of  the  purchaser, 
that  the  allegation  made  by  Mr.  Burnett,  on  information  and 
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belief  merely,  is  not  evidence ;  but  the  absence  of  the 
defendants  from  the  state  is,  as  I  understand  his  affidavit, 
positively  stated  by  him,  and  that  is  a  fact  which  affords  at 
least  some  proof  that  they  could  not  be  served  therein  with 
the  summons.  In  this  case,  being  an  action  for  the  foreclo- 
sure of  a  mortgage,  the  non-residence  of  the  defendants 
was  not  necessary  to  be  shown.  It  was  sufficient  to  estab- 
lish the  fact  satisfactorily  that  they  could  not,  after  due  dil- 
igence, be  found  within  this  state,  so  as  to  enable  the  plain- 
tiff to  effect  the  service  of  the  summons  on  them,  and  that 
the  case  came  (as  it  clearly  did)  within  the  fourth  subdivision 
of  section  135,  which  is  distinct  from  the  third  subdivision 
having  reference  to  non-residents  of  this  state. 

It  is  to  be  presumed  from  the  fact  of  making  the  order, 
that  the  affidavits  recited  therein  afforded  satisfactory  evi- 
dence to  the  court  of  those  requisites,  and  the  omission  so 
to  state  in  the  order  does  not  affect  its  validity. 

I  am,  therefore  of  opinion,  that  the  second  ground  of 
objection  to  the  proceedings  is  not  well  founded. 

3d.  The  third  objection. is  based  on  the  fact  that  a  copy 
of  the  order  appointing  a  guardian  ad  litem  nisi  of  the  non- 
resident infant  defendant,  was  deposited  in  the  post  office 
two  days  before  the  order  and  the  affidavits  on  which  it  was 
founded,  were  filed. 

It  appears,  however,  that  the  order  was  made  on  the  day 
of  the  deposit,  and  the  omission  to  file  it  until  a  subsequent 
day,  does  not  invalidate  the  proceeding.  According  to  our 
present  practice,  an  order,  and  the  affidavits  on  which  it 
was  founded,  must  in  many  cases  be  taken  to  a  distant 
county,  and  it  is  often  impossible  to  file  them  in  the  proper 
office  on  the  same  day  the  order  is  made.  That  however 
is  effectual  when  filed,  from  the  time  it  is  granted. 

The  previous  deposit  is  at  most  an  irregularity  that  can 
be  remedied  at  any  time  by  filing  the  order  nunc  pro  tune. 
This,  however,  is  not  necessary.  No  guardian  was  ever 
appointed  on  the  application  of  the  infant,  or  of  any  rela- 
tion on  his  behalf,  and  the  original  order  nisi  became  effect- 
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ual.  The  original  appointment  of  the  guardian  has  moreo- 
ver been  confirmed  by  the  court. 

An  answer  was  put  in  by  him  for  the  infant,  and  judgment 
has  been  entered.  Under  such  a  state  of  facts,  the  regu- 
larity of  the  appointment  of  the  guardian  cannot  now  be 
questioned.  (See  Rogers  agt.  McLean,  31  How.  Pr.  Rep.  p. 
279,  &c.) 

It  follows  that  the  last  ground  on  which  the  purchaser 
asks  relief,  is  not  available  for  that  purpose. 

I  am  thus,  after  a  full  consideration,  brought  to  the  con- 
clusion that  the  application  of  the  purchaser  must  be  denied. 


NEW  YOKK  COMMON  PLEAS. 

CHARLES  COOPER  AND  JOSEPH  P.  DISBROW  agt.  JACKSON  S. 
SCHULTZ  and  others,  constituting  the  Metropolitan  Board 
of  Health. 

The  act  creating  the  Board  of  Health  in  the  city  of  New  York,  is  not  unconstitu- 
tional :  1st.  Because  as  alleged,  conferring  the  right  on  the  board  to  deprive  a 
citizen  of  his  liberty  and  of  his  property,  without  due  process  of  law : 

2d.  Because  as  alleged,  conferring  upon  the  board  powers  of  local  legislation, 
•which  under  the  constitution,  can  'be  conferred  by  the  legislature  only  upon 
boards  of  supervisors,  municipal  corporations  and  incorporated  villages  ; 

3d.  Because  as  alleged,  it  confers  upon  the  board  judicial  powers,  in  contraven- 
tion of  the  sixth  article  of  the  constitution,  which  provides  for  and  limits  the 
judicial  department  of  the  government. 

Special  Term,  September,  1866. 

THE  plaintiffs  brought  this  action  to  prevent  the  enforce- 
ment of  the  following  ordinances  made  by  the  Metropolitan 
Board  of  Health  : 

§  39.  That  no  person  shall  become,  or  continue,  or  engage 
as  or  in  the  business  of  a  butcher  or  cattle  dealer,  or  as  a 
vegetable  dealer  at  or  in  any  public  or  private  market  or 
stand  in  the  cities  of  New  York  or  Brooklyn,  in  said  district, 
without  a  permit  therefor  from  this  board. 

§  45.  That  no  cattle  shall  be  driven  in  the  generally  built 
up  portions  of  either  of  the  cities  of  New  York  "or  Brook- 
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lyn,  except  between  the  hours  of  nine  of  the  evening  and 
one  hour  after  sunrise  of  the  next  morning ;  nor  shall  more 
than  twenty  cattle,  or  more  than  one  hundred  hogs,  or  more 
than  one  hundred  sheep,  be  driven  together ;  and  they  shall 
be  driven  in  streets  and  avenues  (leading  towards  their  des- 
tination), where  they  will  least  endanger  the  lives  of  human 
beings. 

§  94.  That  no  cattle,  swine  or  sheep,  geese,  goats  or  horses, 
shall  be  yarded  within  or  adjacent  to  the  built  up  portions 
of  either  of  the  cities  of  New  York  or  Brooklyn,  without 
the  permit  of  this  board,  or  otherwise  than  according  to  the 
regulations. 

The  plaintiffs  alleged  that  the  enforcement  would  interfere 
seriously  with  their  business,  and  that  of  all  other  butchers  ; 
that  it  would  render  it  impossible  to  carry  on  the  business 
in  the  way  it  had  been  heretofore  carried  on,  and  greatly 
increase  the  expense  of  carrying  it  on  at  all.  It  was  alleged 
that  the  ordinances  were  void,  both  because  the  act  estab- 
lishing the  board  of  health  was  unconstitutional;  and 
because,  even  if  it  were  constitutional,  these  ordinances 
were  not  made  in  the  exercise  of  any  powers  granted  to  the 
board.  It  was  also  alleged  that  the  board  intended  to  order 
the  removal  of  all  slaughter  houses  from  the  city.  Numer- 
ous affidavits  were  submitted  on  behalf  of  the  plaintiffs,  on 
which  a  preliminary  injunction  had  been  granted.  The 
defendants,  in  moving  to  dissolve  the  injunction,  submitted 
numerous  affidavits  showing  accidents  to  have  happened 
from  driving  cattle  in  the  streets.  They  denied  any  inten- 
tion to  order  the  removal  of  all  slaughter  houses. 

JAMES  T.  BRADY  and 

A.  K.  LAWRENCE,  jR.,/or  the  plaintiff's. 

First.  The  act  of  February  26,  1866,  entitled,  "  An  act 
to  create  a  Metropolitan  Sanitary  District  and  Board  of 
Health  therein,  for  the  preservation  of  life  and  health,  and 
to  prevent  the  spread  of  disease,"  is  in  conflict  with  various 
provisions  of  the  constitution  of  this  state,  and  therefore 
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illegal  and  void.  These  provisions  will  be  alluded  to  in 
order. 

Second,  The  first  section  of  the  first  article  of  the  consti- 
tution provides,  "  that  no  member  of  this  state  shall  be  dis- 
franchised or  deprived  of  any  of  the  rights  or  privileges 
secured  to  any  citizen  thereof,  unless  by  the  lo.w  of  the  land 
or  the  judgment  of  his  peers."  And  the  sixth  section  of  the 
same  article  provides  "  that  no  person  shall  *  *  *  be 
deprived  of  life,  liberty  or  property,  without  due  .process  of 
law,  nor  shall  private  property  be  taken  for  public  purposes 
without  compensation." 

These  phrases  have  received  judicial  exposition,  and  their 
meaning  is  clearly  defined.  Judge  COMSTOCK  in  Wynehamer 
agt.  The  People  (3  Kern.  p.  393),  says  :  "  The  true  interpre- 
tation of  these  constitutional  phrases  is,  that  when  rights 
are  acquired  by  the  citizen  under  the  existing  law,  there  is 
no  power  in  any  branch  of  the  government  to  take  them 
away  ;  but  where  they  are  held  contrary  to  the  existing  law, 
or  are  forfeited  by  its  violation,  then  they  may  be  taken 
from  him  ;  not  by  an  act  of  the  legislature,  but  in  the  due 
administration  of  the  law  ilself,  before  the  judicial  tribunals 
of  the  state." 

And  Judge  BEONSON,  in  Taylor  agt.  Porter  (4  Hill,  145), 
in  reference  to  the  same  provision  in  the  constituiion  of  1822, 
holds  this  language  :  "  The  meaning  of  the  section  seems  to 
be  that  no  member  of  the  state  shall  be  disfranchised  or 
deprived  of  any  of  his  rights  or  privileges,  unless  the  matter 
shall  be  adjudged  against  him  upon  trial  had  according  to 
the  course  of  the  common  law." 

And  Chancellor  KENT,  in  his  Commentaries  (vol.  2,  p.  13), 
says  :  "  The  better  and  larger  definition  of  due  process  of 
law  is,  that  it  means  law  in  its  regular  course  of  adminis- 
tration through  courts  of  justice." 

(a)  The  act  in  question  conflicts  with  both  of  these 
sections  of  the  constitution.  The  provisions  of  the  four- 
teenth section  of  the  act,  gives  to  the  board  of  health  power 
to  destroy  any  building  or  other  thing,  which  the  said  board 
may  regard  as  a  nuisance.  In  the  first  place,  the  board  of 
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health  on  ex  parte  statements,  determines  that  the  building, 
etc.,  is  a  nuisance,  it  then  orders  it  to  be  removed,  the  privi- 
lege being  reserved  to  the  owner,  occupant  or  tenant,  etc., 
of  appearing  before  the  board  and  attempting  to  obtain 
from  them  a  modification  or  recission  of  the  order  for  the 
removal  or  abatement  of  the  alleged  nuisance.  The  board 
of  health  in  this  proceeding  does  not  follow  the  course  of 
the  common  law,  in  the  language  of  Judge  BRONSON,  nor  is 
it  one  of  the  courts  of  justice  of  the  state,  in  the  language 
of  Chancellor  KENT.  It  exercises  a  summary  jurisdiction 
unknown  to  the  common  law,  unknown  in  the  ordinary 
administration  of  the  law  in  the  courts  of  this  state  ;  decides 
that  a  citizen's  property  is  a  nuisance,  and  orders  it  to  be 
destroyed,  without  giving  to  him  any  opportunity  of  avail- 
ing himself  of  the  protection  which  would  be  extended  to 
him  through  the  forms  which  prevail  in  the  courts,  or  any 
opportunity  of  having  the  question  tried  by  a  jury,  whether 
the  building  or  other  property,  which  is  the  subject  of  the 
order  of  the  board  of  health,  is  or  is  not  a  nuisance. 

Third.  The  seventeeenth  section  o  f  the  third  article  of 
the  constitution  provides,  that  the  legislature  may  confer 
upon  the  board  of  supervisors  of  the  several  counties  of  the 
state,  such  further  power  of  local  legislation  and  adminis- 
tration, as  they  shall,  from  time  to  time,  prescribe. 

(a)  We  conceive  that  the  above  section  prohibits  by  impli- 
cation, the  legislature  from  conferring  powers  of  local  legis- 
lation upon  any  bodies  other  than  boards  of  supervi- 
sors, except  municipal  corporations  and  incorporated  villa- 
ges. (Mayor,  etc.  agt.  Ryan,  2  E.  D.  Smith,  p.  368  ;  Tamer 
agt.  Trustees  of  Albion,  5  Hill,  121.)  And  by  the  act  under 
consideration,  the  board  of  health  thereby  created,  is  vested 
with  power  to  pass  by-laws  and  orders  or  ordinances,  upon 
subjects  which  have  been  heretofore  confided  exclusively  to 
the  cities  of  New  York  and  Brooklyn,  and  the  supervisors 
of  the  various  counties  embraced  in  the  metropolitan  dis- 
trict (§  20  of  act). 

Fourth.  The  sixth  article  of  the  constitution  prescribes 
the  organization  of  the  judicial  branch  of  the  government, 
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and  the  fourteenth  section  of  that  article  provides  that, 
"  inferior  local  courts  of  civil  and  criminal  jurisdiction  may 
be  established  by  the  legislature  in  cities  ;  and  such  courts, 
except  for  the  cities  of  New  York  and  Buffalo,  shall  have  a 
uniform  organization  and  jurisdiction  in  such  cities." 

(a)  The  power  of  the  board  of  health  in  determining 
whether  a  building  or  "  any  other  matter  or  thing,"  is  a 
nuisance,  is  judicial.  They  are  constituted  a  court  for  the 
trial  of  the  question  of  nuisance  or  no  nuisance  (l&th  §  of 
the  act).  Again,  the  power  to  determine  whether  there  has 
been  any  violation  or  resistance  by  any  person  in  said  dis- 
trict of  any  such  law,  ordinance  or  order,  and  to  issue  a 
warrant  for  the  arrest  of  such  person,  is  a  judicial  power  of 
the  gravest  and  weightiest  character,  involving,  as  it  does, 
the  liberty  of  the  citizen.  Besides,  the  legislature,  in  order 
that  there  shold  be  no  doubt  as  to  the  judicial  character  and 
power  of  the  board,  has  in  the  thirty-first  section  of  the  act 
declared  that  "  the  action,  proceedings,  authority  and  orders 
of  said  board,  shall  at  all  times  be  regarded  as  in  their  nature 
judicial,  and  be  treated  as  prim  facie  just  and  legal" 

Now  we  conceive  that  the  legislature  in  the  first  place  has 
no  power  to  create  such  a  tribunal,  and  compel  individuals 
to  submit  their  property,  rights  and  privileges  as  citizens,  to 
its  control  (People  agt.  Mayor,  etc.  42  Barb.  549). 

The  board  of  health  is  not  a  local  court,  as  constituted  by 
the  act  in  question.  Its  jurisdiction  is  not  confined  to  the 
city  of  New  York  or  the  city  of  Brooklyn,  but  extends  all 
over  the  metropolitan  district.  Neither  is  it  an  inferior 
court.  No  appeal  is  given  by  the  act  from  its  decision. 
And  even  if  a  certiorari  would  lie  to  the  board,  there  would 
be  no  opportunity  to  review  its  decision  on  the  merts. 

The  powers  of  the  board  are  more  extensive  than  those 
of  the  supreme  court,  our  highest  court  of  judicature,  in 
regard  to  the  matters  subjected  to  its  control  by  the  act. 

(6)  But  in  the  next  place,  even  if  the  legislature  has  power 
to  confer  judicial  functions  on  the  board  of  health,  even  if 
the  board  can  be  regarded  within  the  meaning  of  the  con- 
stitution, as  an  inferior  local  court  of  civil  and  criminal  juris- 
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diction,  and  as  being  established  in  a  city,  then  we  say  that  by 
the  eighteenth  section  of  the  sixth  article  of  the  constitution, 
"  all  judicial  officers  of  cities  and  villages,  and  all  such  judi- 
cial officers  as  may  be  created  by  law  therein,  shall  be  elected 
at  such  times  and  in  such  manner,  as  the  legislature  may 
direct." 

The  commissioners  are  appointed  by  the  governor  and 
senate,  in  defiance  of  this  provision. 

(c)  The  case  of  Sill  agt.  The  Village  of  Corning  (15  N.  T. 
B.  297),  is  not  adverse  to  this  view.  In  that  case  the  court 
held  that  the  legislature  might  create  inferior  tribunals  for 
villages.  It  did  not  hold  that  the  legislature  could  appoint 
such  officers,  nor  that  it  could  create  a  court  of  such  general 
powers  as  the  board  of  health  in  several  counties.  Indeed, 
the  reasoning  of  Judge  DENIO  in  that  case,  goes  far  to  show 
that  the  legislature  could  not  constitute  such  a  court  as  the 
board  of  health. 

Fifth.  The  plaintiffs  would  have  been  entitled  to  maintain 
this  action  on  behalf  of  all  the  butchers  in  the  city  of  New 
York,  in  the  court  of  chancery. 

(a)  The  rule  in  the  court  of  chancery  was,  that  where  the 
parties  interested  in  a  question  were  so  numerous  as  to  make 
it  impossible  or  very  inconvenient  to  bring  them  all  before 
the  court,  a  part  of  them  might  file  a  bill  on  behalf  of  them- 
selves and  all  others  standing  in  the  same  relation.  (1  Dan. 
Ch.  Pr.  183,  note  ;  Robinson  agt.  Smith,  3  Paige,  222  ;  Brinck- 
erhoff  agt.  Brown,  6  Johns.  Ch.  139.)  And  the  right  of  a 
few  to  sue  in  behalf  of  all,  was  by  no  means  confined  to  the 
cases  of  creditors  and  legatees,  but  the  necessity  of  the  case 
has  induced  the  court  frequently  to  depart  from  the  rule 
that  all  parties  interested  in  a  question  must  be  joined  in 
the  suit  brought  to  determine  that  question.  (See  1  Dan.  Ch. 
p.  232  ;  Kendall  agt.  Van  Eensselaer,  1  Johns.  Ch.  349 ;  Hal- 
lett  agt.  HaUett,  2  Paige,  18-20  ;  CuUen  agt.  Duke  of  Queens- 
burg,  1  Brown's  C.  C.  Perkin's  ed.  101  and  notes ;  Moffai 
agt.  Farquarhson,  2  Brown's  C.  C.  338,  note  1  ;  Chancey 
agt.  May.  Prec.  Ch.  592.) 

A  bill  was  allowed  where  all  the  inhabitants  of  a  parish 
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had  right  of  common  under  a  trust  to  be  filed  by  one  of  the 
inhabitants  on  behalf  of  himself  and  all  others  (Blackham 
agt  The  Wardens  of  Coldfield,  1  Ch.  C.  269).  And  one  owner 
of  lands  in  a  township  was  permitted  to  sue  in  behalf  of 
himself  and  the  others,  to  establish  a  contributory  modus  for 
all  the  lands  there  (Chaytor  agt.  Trinity  College,  3  Anstruther, 
841).  Also  by  the  captain  of  a  privateer,  on  behalf  of  him- 
self and  all  the  other  mariners  on  said  privateer,  against  the 
owners,  for  an  account  and  distribution  of  all  the  prizes 
made  by  the  ship  (Good  agt.  Blewitt,  13  Fesey,  397). 

(&)  It  was,  however,  always  necessary  that  the  bill  should 
allege  that  it  was  filed  on  behalf  of  the  plaintiff  and  of  all 
others  similarly  interested,  and  if  such  an  allegation  was 
not  made,  a  plea  or  demurrer  for  want  of  parties  would  lie. 
(1  Daniel's  Cli.  Pr.  237 ;  Wood  agt.  Draper,  4  Abb.  322,  and 
cases  cited.} 

Our  complaint  contains  an  allegation  that  the  action  is 
brought  in  behalf  of  the  plaintiffs,  and  of  all  others  similarly 
interested,  &c  (Complaint,  fol.  15,  8th  paragraph). 

Sixth.  Even  if  the  plaintiffs  could  not  have  maintained 
this  action  on  behalf  of  all  the  butchers  in  the  city  of  New 
York,  under  the  rules  which  prevailed  in  the  court  of  chan- 
cery, there  can  be  no  doubt  of  their  right  to  maintain  such 
an  action  under  the  provisions  of  the  Code  of  Procedure. 

(a)  The  119th  section  of  the  Code  provides  that  when  the 
question  involved  is  one  of  common  or  general  interest  of 
many  persons,  or  where  the  parties  are  very  numerous,  and 
it  may  be  impracticable  to  bring  them  all  before  the  court, 
one  or  more  may  sue  or  defend  for  the  benefit  of  the  whole. 

There  are  under  this  provision  three  classes  of  cases  in 
which  one  or  more  may  sue  in  behalf  of  the  whole. 

1st.  Where  the  interest  of  the  parties  in  whose  behalf  the 
suit  is  brought,  in  the  question  involved,  is  common. 

2d.  Where  the  interest  of  the  parties  in  the  question 
involved  is  general. 

3d.  Where  the  parties  are  very  numerous,  and  it  would  be 
impracticable  to  bring  them  all  before  the  court. 

Now  we  contend  that  this  action  can  be  sustained  as 
VOL.  XXXTT.  8 
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belonging  to  any  and  to  all  of  the  above  classes  of  cases. 
It  is  brought  for  the  purpose  of  determining  whether  the 
board  of  health  has  any  legal  existence,  and  also  to  deter- 
mine whether,  conceding  that  the  board  has  a  legal  exist- 
tence,  it  has  the  power  to  compel  every  butcher  in  the  city 
of  New  York  to  take  out  a  permit  for  leave  to  transact  his 
business,  and  is  compellable  to  drive  his  cattle  at  such  times 
only  as  the  board  of  health  may  see  fit  to  permit  him  to  do 
so.  The  defendants  have  assumed  to  pass  general  ordi- 
nances by  which  they  control  all  these  matters. 

Surely  nothing  can  be  plainer  than  that  all  the  butchers 
in  the  city  of  New  York  have  a  common  and  a  general  inter- 
est in  knowing  whether  those  ordinances  are  valid  or  invalid. 
The  ordinances  affect  and  change  the  whole  manner  of  doing 
the  butcher  business  in  the  city  of  New  York.  Whether 
:such  an  ordinance  is  within  the  powers  of  the  defendants, 
is  a  question  of  a  common  and  a  general  interest  to  all 
•engaged  in  that  business. 

Again,  it  is  quite  apparent  that  the  parties  are  too  numer- 
ous to  make  it  practicable  to  bring  them  all  before  the  court. 

The  complaint  shows  that  there  are  one  thousand  butchers 
in  this  city. 

This  brings  the  action  within  the  third  class  of  cases,  in 
which  one  is  allowed  by  the  Code  to  sue  in  behalf  of  all. 

(b)  But  we  are  not  without  judicial  guidance  on  this  point. 
The  general  term  of  the  supreme  court,  in  the  case  of 
McKenzie  agt.  L'Amoureux  (11  Barb.  516),  decided  that  the 
above  provision  of  the  Code  declaring  that  when  the  parties 
are  very  numerous,  and  it  is  impracticable  to  bring  them  all 
before  the  court,  one  or  more  may  sue  or  defend  for  the  ben- 
efit of  all,  applies  indiscriminately  to  all  actions,  whether 
they  involve  common  interests  or  not  (McKenzie  agt.  L'Am- 
oureux, 11  Barb.  516). 

Even  conceding  then  that  the  question  involved  in  this 
case  is  not  one  of  common  interest  to  all  the  butchers  in 
New  York,  it  is  of  general  interest,  and  the  parties  are  too 
numerous  to  bring  them  before  the  court. 

Seventh.  The  powers  of  the  board  of  health,  conceding 
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the  act  under  which  it  is  created  to  be  constitutional,  are 
confined  to  matters  which  are  purely  sanitary,  and  do  not 
extend  to  matters  which  are  the  subjects  of  municipal  regu- 
lation. (Act,  Laws  1866,  vol.  1>  pp.  121^130,  §§  12,  13,  14  ; 
Amendatory  Act  of  April,  pamphlet,  §  12  ;  Opinion  of  INGRA- 
TTAM,  J.  Washington  Market  Case.}. 

Eighth.  The  board  of  health  have  no  power  under  the  act 
creating  them,  to  pass  the  ordinances  which  are  set  forth  in 
the  complaint. 

(a)  By  the  20th  section  of  the  act  as  amended  in  April, 
the  board  are  authorized  to  enact  such  by-laws,  rules  and 
regulations  as  it  may  deem  advisable,  in  harmony  with  the 
provisions  and  purposes  of  this  act,  and  not  inconsistent 
with  the  constitution  or  laws  of  this  state,  <fec.,  and  shall  in 
like  manner  make  and  publish  a  code  of  health  ordinances 
for  the  protection  of  the  public  health. 

Now  as  far  as  the  driving  of  cattle  is  concerned,  we  say 
that  it  can  in  no  true  sense  be  alleged  to  be  a  nuisance  which 
affects  the  public  health  or  life. 

It  is  true  that  by  an  industrious  exploration  of  the  records 
of  the  police  department  for  many  years  past,  a  few  cases 
of  accidents  arising  from  the  driving  of  cattle  in  the  streets 
of  the  city  of  New  York,  have  been  found. 

To  speak  exactly,  the  whole  number  of  accidents  from 
1863  to  1866,  which  are  either  distinctly  or  vaguely  verified 
by  the  defendant's  affidavits  have  been  twelve. 

Some  of  these  are  supposed  cases  however,  not  being  pos- 
itively sworn  to.  But  assuming  twelve  to  be  the  correct 
number,  the  whole  number  of  accidents  have  amounted  to 
just  four  a  year  for  the  three  years  last  past. 

It  appears  by  the  affidavit  of  Jacob  W.  Moore,  presented 
by  the  plaintiffs,  that  during  the  last  seven  years  one  million 
seven  hundred  and  forty-nine  thousand  and  nine  (1,749,009) 
cattle  have  been  driven  through  the  streets  of  New  York,  or 
very  nearly  two  hundred  and  fifty  thousand  head  of  cattle 
per  year.  And  yet  the  defendants  can  show  but  four  acci- 
dents a  year  from  driving  such  an  immense  number  through 
the  streets. 
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Any  argument,  therefore,  which  seeks  to  prove  that  such 
a  business  is,  within  the  meaning  of  the  act,  detrimental  to 
life  or  health,  falls  to  the  ground. 

The  same  argument  could,  with  greater  force,  be  used  for 
conferring  upon  the  defendants  the  power  to  pass  ordinances 
regulating  the  running  of  railroad  cars,  or  omnibusses  or 
carriages  on  the  streets. 

The  Third  Avenue  railroad  cars  alone,  injured  or  killed 
seventeen  persons  between  October,  1863,  and  October, 
1864,  as  appears  by  the  report  of  the  state  engineer  for  1864. 
And  the  whole  number  killed  or  injured  for  the  same  year 
by  railroad  cars,  was  forty-four.  And  we  do  not  hesitate  to 
assert  that  more  persons  are  injured  from  the  falling  of 
bricks  from  the  hod  during  each  year  than  are  injured  by 
the  driving  of  cattle. 

Ninth.  But  in  the  next  place  the  board  of  health  is  only 
authorized  to  pass-  such  ordinances  as  are  not  inconsistent 
with  the  laws  of  the  state. 

(a)  By  the  charter  of  the  city  of  New  York,  -the  right  to 
establish  markets  is  vested  in  the  corporation,  and  the  super- 
vision of  the  same  in  the  superintendent  of  markets,  who 
was  formerly  the  head  of  a  bureau  in  the  city  inspector's 
department,  but  the  bureau  was  in  1863,  transferred  to  the 
finance  department.      (Charter  1857,  §  27  ;  Laws  1863,  p. 
407  [Tax  Levy]  ;  People  agt.  Lowber,  28  Barb.  65.) 

The  plaintiffs,  and  all  the  other  butchers  in  the  city  of 
New  York,  have  been  duly  licensed  as  provided  by  law,  to 
carry  on  their  business  of  slaughtering  cattle  and  selling 
their  meat.  They  have  a  license  for  slaughtering  from  the 
United  States  authorities.  (For  provisions  as  to  butchers' 
licenses  see  Revised  Ordinances  1859,  pp.  167,  341,  342,  &c.) 

It  would  be  in  violation  of  their  rights  thus  acquired,  that 
they  should  be  compelled  to  take  out  further  permits  from 
the  defendants,  and  inconsistent  with  the  provisions  of  the 
charter  which  are  unrepealed. 

(b)  The  provision  in  the  12th  section  of  the  health  law 
as  amended,  does  not  aid  the  defendants,  as  their  control  over 
the  markets  only  relates  to  their  cleanliness,  ventilation  and 
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drainage,  and  the  prevention  of  the  sale  of  unwholesome 
articles  therein.  (See  12£7t  §  as  amended  ;  Hoffman  agt.  Schultz, 
opinion  of  INGEAHAM,  J.) 

Tenth.  The  whole  subject  of  granting  permits  to  butchers 
and  the  keepers  of  cattle  yards,  is  a  matter  of  municipal  regu- 
lation, and  can  by  no  fair  construction  of  the  act  of  1866, 
be  considered  as  lodged  in  the  defendants. 

Eleventh.  The  same  argument  which  proves  that  the  defend- 
ants can  compel  butchers  and  marketmen  to  take  out  per- 
mits for  the  privilege  of  carrying  on  their  business,  necessa- 
rily must  prove  also  that  the  defendants  have  power  to 
compel  those  who  are  engaged  in  any  kind  of  business  which 
they  choose  to  declare  detrimental  to  health  or  life,  to  take 
out  permits  for  leave  to  carry  on  such  business. 

Twelfth.  The  ordinances  set  forth  in  the  complaint,  are 
not  wrrranted  by  the  act  of  1866,  and  are  null  and  void. 
Being  null  and  void,  as  it  is  clear  from  the  affidavits  pre- 
sented, that  their  enforcement  will  either  totally  destroy  or 
so  materially  injure  the  business  of  the  plaintiffs  and  of  all 
other  butchers  as  to  make  it  useless,  the  injunction,  on 
familiar  principles,  should  be  retained. 

Thirteenth.  The  idea  which  has  prevailed  in  some  minds, 
that  the  defendants  are  not  subject  to  judicial  control  in  the 
exercise  of  their  power,  is  erroneous. 

The  true  rule  on  this  subject  was  laid  down  by  the  supreme 
court  in  Barker  agt.  Eogers  (31  Barb.  447),  that  the  powers 
of  a  board  of  health  must  be  exercised  in  subordination  to 
the  judicial  authority  of  the  state,  and  are  subject  to  be 
suspended  and  held  in  abeyance  by  the  order  of  a  court 
having  jurisdiction  of  the  subject,  whenever  the  principal 
facts  upon  which  its  exercise  depends  are  put  in  controversy 
and  rendered  doubtful,  until  established  by  due  process  of 
law.  (Opinion  BEOWN,  J.  31  Barb.  447.) 

In  this  case  the  affidavits  presented  on  the  part  of  the 
plaintiffs,  show  conclusively  that  the  business  in  which  they 
and  the  other  butchers  in  New  York  are  engaged,  is  not  a 
nuisance,  and  all  the  main  facts  presented  by  the  defendants 
to  sustain  their  position  are  denied. 
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The  injunction  should,  therefore,  at  least  be  retained  until 
the  issues  raised  in  the  case  can  be  disposed  of  by  a  trial. 

fourteenth.  It  is  worthy  of  remark  that  the  defendants  do 
not  show  in  their  affidavits,  or  pretend  that  a  single  accident 
has  ever  occurred  in  the  city  of  New  York,  from  the  driving 
of  sheep  or  hogs  through  the  streets  of  the  city. 

Fifteenth.  The  motion  to  dissolve  the  injunction  should  be 
denied,  with  costs. 

CHAELES  TRACY,  for  the  defendants. 

I.  The  plaintiffs'  demand  for  an  injunction  to  restrain  the 
defendants  from  interfering  with  the  business  or  property 
of  any  butcher  in  New  York  or  Brooklyn,  is  incapable  of 
support. 

Injunctions  are  given  only  to  restrain  injuries  to  the  plain- 
tiff or  the  plaintiff's  rights  (Code,  §  219). 

The  other  outchers  who  are  invited  by  the  plaintiff  to 
come  in  as  co-plaintiffs,  but  have  not  in  fact  come  in,  are 
not  plaintiffs  (Code,  §§  117, 119). 

The  action  is  not  brought  for  the  benefit  of  all  those 
other  butchers,  but  only  such  of  them  as  shall  come  in  and 
share  the  expenses. 

Such  an  injunction  would  leave  the  defendants  at  their 
peril  to  guess  who  were  butchers  and  who  were  not. 

II.  The  ordinances  in  question  were  duly  made  by  the 
metropolitan  board  of  health. 

(1)  The  board  has  power  to  make  ordinances  for  the 
"  protection  of  the  public  health,"  by  virtue  of  section  20, 
of  the  act  of  1866,  as  amended  (Met.  Health  Act,  p.  33). 

(2)  It  also  has  all  the  powers  for  "  preserving  or  protecting 
life  or  health,  or  preventing  disease,"  given  to  the  New  York 
Common  Council,  or  any  municipal  or  health  authorities  in 
the  metropolitan  district  (Met.  Health  Act,  §  12,  p.  8). 

Thus  all  the  power  for  the  protection  of  life,  as  well  as 
health,  to  be  found  in  the  charters  of  New  York  and  Brook- 
lyn, devolve  on  the  board. 

(3)  The  power  of  the  common  council  of  New  York  to 
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make  ordinances  regulating  the  driving  of  cattle,  in  order  to 
protect  human  life,  is  unquestionable.  (Charter,  §  14 
[Davits'  Stat.  175]  ;  Act  of  1830  [Davies,  199]  ;  Act  of  1849 
[Davies,  203]  ;  Act  of  1853  [Davies,  210]  ;  1  S.  L.  1857,  p. 
874,  §  2.) 

Like  power  has  been  exercised  by  the  common  council 
repeatedly,  by  ordinances  against  fast  driving,  rock  blasting, 
hoistways,  sinks,  &c. 

(4)  The  common  council  of  Brooklyn  had  ample  power  of 
that  kind,  by  their  charter  (S.  L.  1834,  p.  98,  §  26).     This 
power  has  also  been  exercised  repeatedly  (Ordinances,  p.  293, 
295,  300,  353). 

(5)  A  discretion  is  confided  to  the  board,  and  it  is  its 
duty  to  determine  what  things  need  be  restrained  by  ordi- 
nances for  the  protection  of  life  or  health.     It  is  a  matter 
of  skill  as  well  as  discretion. 

(6)  The  requiring  of  a  permit  from  the  board  to  any  per- 
son intending  to  exercise  the  trade  of  a  butcher,  is  a  proper 
precaution.      No  license  fee  is  demanded,  but  the  board 
deems  it  needful  to  the  safety  of  life  and  health  in  the  dis- 
trict, that  a  trade  which  is  capable  of  so  much  mischief,  if 
negligently  conducted,  should  be  in  the  hands  of  known  and 
suitable  men.      The  Brooklyn  charter  specifies   this  very 
license. 

(7)  Ordinances  under  such  powers  have  been  sustained 
by  the  courts  uniformly.     (  The  Mayor  agt.  Williams,  15  N. 
T.  502  ;  The  Mayor  agt.  Ryan,  2  E.  D.  Smith,  368  ;  The 
Mayor  agt.  Eice,  4  Id.  604  ;  People  agt.  Reed,  1  Parker,  481  ; 
City  of  Brooklyn  agt.  Cleves,  Lalor's  Sup.  237  ;  City  of  Roches- 
ter agt.  Collins,  12  Barb.  569.) 

III.  The  constitutionality  of  the  metropolitan  health  law 
cannot  be  disputed. 

One  judge  has  pronounced  it  constitutional  ;  other  judges 
have  treated  it  as  constitutional,  and  not  one  has  held  to  the 
contrary. 

(1)  The  delegation  of  power  to  make  local  ordinances  is 
no  breach  of  the  constitution,  and  it  has  been  done  by  every 
legislature  in  the  laws  concerning  cities  and  villages. 
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(2)  The  power  of  the  board  to  interpose  directly,  and 
order  and  require  the  suppression  of  any  thing  it  finds  dan- 
gerous to  health  or  life,  is  clearly  constitutional.     Such 
power  was  vested  in  the  city  inspector.     (S.  L.  1850,  p.  607. 
§  1,  sub.  3  ;  11  N.  T.  Health  Law,  30.)    In  other  cities  the 
like  powers  were  held  (S.  L.  1850,  pp.  691,  692).     So  in  the 
earlier  health  laws  (Stat.  of  1823,  p.  79,  §  39). 

(3)  These  powers  have  been  recognized  by  the  courts. 
( Van  Warmer  agt.  Mayor  of  Albany,  15  Wend.  262 ;  Same, 
18  Wend.  169 ;  Duffy  agt.  The  People,  6  Em,  75 ;  Morris 
agt.  T/ie  People,  1  Parker,  44.) 

IV.  The  courts  are  not  .authorized  to  inquire  collaterally 
into  the  facts  upon  which  the  metropolitan  board  of  health 
makes  its  determination,  within  the  province  of  its  discre- 
tion. (McLaren  agt.  Mayor  of  N.T.I  Daly,  243,  250,  251, 
252  ;  Van  Wormer  agt.  Mayor  of  Albuny,  15  Wend.  262 ; 
People  exrel.  Savage  agt.  Board  of  Health,  33  Baib.  344; 
Belcher  agt.  Farren,  8  Atten,  325,  327,  329.) 

DALY,  F.  J.  This  injunction  is  claimed  to  be  maintainable 
upon  two  general  grounds  :  1st.  That  the  law  organizing 
the  board  of  health  is  unconstitutional  and  void.  2d.  That 
if  the  law  is  constitutional,  the  acts  sought  to  be  restrained 
are  not  within  the  sanitary  powers  conferred  by  the  law.  I 
shall  consider  these  objections  in  their  order.  The  act  cre- 
ating the  board  of  health  is  alleged  to  be  in  conflict  with 
the  constitution  of  the  state.  1st.  Because  it  confers  upon 
the  board  the  right  to  deprive  a  citizen  of  his  liberty  and  of 
his  property,  without  due  process  of  law.  2d.  Because  it 
confers  upon  +he  board  powers  of  local  legislation,  which, 
under  the  constitution,  it  is  insisted,  can  be  conferred  by 
the  legislature  only  upon  boards  of  supervisors,  municipal 
corporations  and  incorporated  villages.  3d.  Because  it 
confers  upon  the  board  judicial  powers,  in  contravention  of 
the  sixth  article  of  the  constitution,  which  provides  for  and 
limits  the  judicial  department  of  the  government.  That 
portion  of  the  constitution  known  as  the  bill  of  rights, 
declares  "no  person  shall  be  deprived  of  life,  liberty  or 
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property,  without  due  process  of  law  "  (Art.  1,  §  6).  And 
it  is  urged  that  the  provision  in  the  fourteenth  section  of  the 
act,  which  declares  that  the  board  of  health  may  remove  any 
building  or  thing,  which  in  the  opinion  of  the  board,  is  a 
public  nuisance,  or  dangerous  to  life  or  health,  is  in  conflict 
with  this  constitutional  provision.  There  is  no  ground  for 
this  assumption.  All  that  is  declared  by  the  act  is,  that  the 
board  may  remove  or  abate  a  public  nuisance,  which  is 
merely  declaring  that  it  may  do  what,  by  the  law,  a  private 
person  may  do.  It  was  an  established  rule  of  the  common 
law,  long  before  the  bill  of  rights  was  enacted,  that  a  public 
nuisance  might  be  removed,  taken  away  or  abated,  by  any 
person  aggrieved  thereby,  if  in  so  doing  he  did  not  disturb 
the  public  peace  ;  and  that  he  was  not  compelled  to  resort 
to  legal  proceedings  for  its  removal.  (Penruddock's  Case,  5 
Coke,  p.  101  ;  Batten's  Case,  9  Id.  54  ;  Finch's  Law  Boolcs,  3  ch. 
2,  p.  188  ;  2  Lilly's  Abm.  305  ;  Reeves'  History  of  the  English 
Law,  vol.  1,  344  ;  vol.  3,  27,  112.) 

It  is  classed  by  Wood,  in  his  institutes  (B.  4,  c.  3),  among 
the  remedies  which  a  man  has  without  suit  ;  and  the  reason, 
says  Blackstone,  why  the  law  allows  this  private  and  sum- 
mary method  of  doing  one's  self  justice  is,  because  injuries 
of  this  kind  require  an  immediate  remedy,  and  cannot  wait 
for  the  slow  progress  of  the  ordinary  forms  of  justice  (3 
Com.  9).  As  this  was  a  remedy  which  was  always  available 
without  the  process  of  the  law,  it  was  no  violation  of  the 
constitution  for  the  legislature  to  declare  that  the  board  of 
health  might  make  use  of  it  ;  and  the  enactment  declaring 
that  they  might  do  so,  was  no  new  exercise  of  legislative 
authority.  More  than  fifty  years  ago,  the  body  then  known 
as  the  commissioners  of  the  health  office,  were  authorized 
by  the  act  of  March  30,  1801,  to  order  the  removal,  abate- 
ment or  discontinuance  of  any  manufactory,  trade,  work, 
business  or  repository,  which,  in  their  judgment,  was  a  nui- 
sance, or  by  which,  in  their  opinion,  the  public  health  or  that 
of  individuals  might  be  endangered;  and  if  it  were  not 
removed  within  the  time  limited  by  them,  then,  upon  their 
representation,  the  mayor  or  recorder  was  required  to  issue 


122  NEW  YORK  PRACTICE  REPORTS. 

Cooper  agt.  Schultz. 

a  warrant  commanding  the  sheriff  to  cause  the  removal  or 
abatement  of  the  nuisance  forthwith.  (1  Rev.  Laws,  1801 ; 
R.  and  R.  p.  373,  §  32.) 

And  by  the  act  of  March  26,  1813,  the  board  of  health 
might  cause  any  cargo  or  part  of  a  cargo  to  be  destroyed, 
which,  in  their  opinion,  was  dangerous  to  the  health  of  the 
city  (2  Rev.  Laws  of  1813,  p.  534,  §  25).  These  provisions 
continued  in  force  down  to  the  adoption  of  the  Revised 
Statutes ;  and  by  the  Revised  Statutes,  the  board  of  health, 
or  the  mayor  and  commissioners  of  health,  might  cause  to 
be  destroyed  any  matter  or  thing  within  the  city  dangerous 
to  the  public  health,  when  they  should  judge  it  to  be  neces- 
sary (1  Rev.  Stat.  441,  §  3).  The  power  of  the  legislature 
to  do  so,  it  would  seem,  was  not  questioned  during  this  long 
period  ;  on  the  contrary,  it  was  distinctly  recognized  in  the 
ease  of  Van  Warmer  agt.  The  Mayor,  dec.,  of  Albany  (15 
Wend.  262). 

"  The  several  acts  of  the  legislature,"  said  Chief  Justice 
SAVAGE,  "  confer  upon  the  board  of  health  very  large  dis- 
cretionary powers,  among  other  things,  concerning  the  sup- 
pression and  removal  of  nuisances.  It  is  right  that  such  a 
power  should  exist  somewhere,  to  be  exercised  upon  the 
proper  emergency.  If  the  civil  authorities  were  obliged  to 
await  the  slow  progress  of  a  public  prosecution,  the  evil 
arising  from  nuisances  would  seldom  be  avoided ;"  and  it 
was  held  in  that  case,  which  was  an  action  of  trespass  for 
pulling  down  certain  buildings,  which  the  board  of  health 
caused  to  be  removed  as  a  nuisance,  during  the  prevalence 
of  the  Asiatic  cholera  in  Albany,  in  1832,  that  the  plaintiff 
could  not  show  in  the  action  that  the  premises  were  not  a 
nuisance,  the  point  having  been  adjudicated  upon  by  the 
proper  tribunal,  the  board  of  health.  The  decision  was,  in 
fact,  that  the  action  of  the  board  could  not  be  questioned 
in  a  collateral  proceeding.  It  may  be  reviewed  to  a  limited 
extent  upon  a  writ  of  certiorari  (Ex  parte  Mayor  of  Albany, 
23  Wend.  27) ;  and  should  it  order  the  removal  of  any  mat- 
ter or  thing,  in  a  case  where  it  clearly  has  no  authority,  the 
court  may  interpose  and  stay  its  action,  as  was  held  by  Jus- 
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tice  INGEAHAM,  in  the  recent  case  of  Hoffman  agt.  Schultz, 
in  the  supreme  court  of  this  district.  The  present  act  goes 
further  than  the  rule  of  the  common  law,  or  the  act  of  1801 
required,  for  the  protection  of  the  property  of  the  citizen, 
by  providing  that  except  in  cases  of  iminent  danger  from 
pestilence,  notice  shall  be  given  to  the  party  to  be  affected, 
and  an  opportunity  afforded  to  him  to  be  heard,  before  the 
order  of  the  board  is  executed  ;  and  the  legislature  having 
made  this  provision,  courts  of  justice  should  act  with  great 
caution  in  interfering  with  the  proceedings  of  such  a  body, 
and  interpose  only  in  a  case  when  it  is  very  plain  that  they 
are  clearly  acting  without  any  authority. 

It  is  further  urged,  that  the  authority  given  to  the  board 
to  order  the  arrest  by  'warrant,  of  persons  violating  the  pro- 
visions of  the  act,  or  the  regulations  or  ordinances  of  the 
board,  is  in  conflict  with  the  provision  of  the  constitution, 
declaring  that  no  person  shall  be  deprived  of  his  liberty 
without  due  process  of  law.  The  deprivation  of  liberty 
here  referred  to,  does  not  mean  the  arresting  of  a  person  to 
bring  him  before  the  proper  judicial  tribunal  upon  the  accu- 
sation of  crime,  for  that  may  be  done  in  certain  cases  with- 
out warrant,  where  one  is  taken  in  the  act  of  committing  a 
felony  or  a  breach  of  the  peace,  or  by  an  officer  upon  a  rea- 
sonable suspicion  of  having  committed  a  felony  (2  Hawks.  P. 
G.  ch.  12,  §§  19,  20  ;  2  Inst.  186) ;  or  where  it  is  allowable  by 
the  custom  of  particular  localities  (Mackally's  Case,  9  Coke,  65 
&).  The  meaning  of  the  words  without  due,  process  of  law,  in 
this  connection  is,  that  no  one  shall  be  condemned  to  lose  his 
liberty,  unless  by  the  presentment  or  indictment  of  a  grand 
jury,  and  a  regular  trial  according  to  the  course  of  the 
common  law.  The  words  of  magna  charta,  by  the  laiv  of  the 
land,  and  the  words,  without  due  process  of  law,  both  of  which 
are  used  in  our  constitution,  mean,  according  to  Lord  COKE, 
the  same  thing,  pertinent  of  good  and  lawful  men  (2  Inst. 
50).  And  Chief  Justice  RUFFIN,  in  referring  to  one  of  theser 
synonymous  terms,  in  the  elaborate  opinion  which  he  ren- 
dered in  Hoke  agt.  Henderson  (4  Dev.  N.  C.  15),  declares  that 
it  meant  depriving  a  citizen  of  the  rights  of  person  or  pro- 
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perty  without  a  regular  trial,  according  to  the  course  and 
usage  of  the  common  law ;  and  that  that  is  undoubtedly  the 
meaning  of  these  terms,  will  be  apparent  upon  a  perusal  of 
the  early  English  statutes  in  relation  to  personal  liberty,  the 
object  of  their  enactment  being  to  prevent  a  man  being 
deprived  of  his  liberty  or  of  his  property,  as  Blackstone  has 
expressed  it,  without  accusation  or  trial.  The  arrest  which 
this  act  allows  upon  the  warrant  of  the  board,  is  simply  to 
bring  the  offender  before  a  magistrate.  The  fourteenth  sec- 
tion declares,  that  the  order  of  arrest  shall  be  executed  as  a 
•warrant  from  a  justice  or  judge,  and  that  the  party  arrested 
shall  be  taken  before  a  magistrate,  and  treated  thereafter  as 
having  the  rights  and  the  liability  of  a  party  under  arrest 
for  a  misdemeanor,  a  procedure  which  in  no  way  deprives 
the  accused  of  the  rights  secured  to  him  by  the  constitution. 

The  next  objection  is  one  that  scarcely  calls  for  a  serious 
reply  ;  that  the  act  of  the  board  forbidding  butchers  to  drive 
their  cattle  through  the  city,  except  at  certain  specified 
hours,  is  under  the  constitution,  depriving  them  of  their 
property.  What  the  constitution  means  is,  the  taking  away 
of  a  man's  property.  The  act  of  the  board  here  simply  reg- 
ulates the  manner  of  the  use  of  it,  so  far  as  the  interests  of 
the  public  are  concerned.  This  the  constitution  nowhere 
interdicts.  Our  statute  books  abound  with  laws  of  this 
description,  and  without  them  the  ordinary  objects  of  civil 
government  could  not  be  effected.  In  Boswortli  agt.  Hearne 
(Cases  Temp.  Hardtvicke,  405,  Andr.  R.  92),  a  regulation  of 
this  kind  was  held  to  be  one  that  a  municipal  corporation 
might  enact. 

The  twentieth  section  of  the  act  empowers  the  board  to 
enact  such  by-laws,  rules  and  regulations,  as  it  may  deem 
advisable,  in  harmony  with  the  provisions  of  the  act,  and 
not  inconsistent  with  the  constitution  and  laws  of  the  state, 
for  the  regulation  of  its  action,  and  that  of  its  officers  and 
agents,  in  the  discharge  of  its  and  of  their  duties,  and  for 
the  protection  of  life  and  public  health,  and  to  alter,  annul 
or  amend  the  same  from  time  to  time ;  and  it  requires  the 
board  to  make  and  publish  annually,  a  "code  of  health 
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ordinances,"  for  the  protection  of  the  public  health,  and 
requires  all  courts  and  tribunals,  and  any  judges  or  justices 
thereof,  to  take  cognizance  of,  and  give  effect  to  them,  and 
that  they  may  be  enforced  by  a  penalty  not  exceeding  fifty 
dollars,  to  be  recovered  in  any  justices  or  district  court. 

It  is  said  that  the  power  to  make  law  is  vested  by  the  con- 
stitution in  the  senate  and  assembly,  and  that  it  cannot  be 
delegated,  except  to  the  bodies  named  in  the  constitution, 
cities,  incorporated  villages  and  boards  of  supervisors. 
There  is  no  express  provision  prohibiting  the  legislature 
from  empowering  public  bodies  or  corporations  to  enact  and 
enforce  by-laws  or  ordinances  for  local  purposes ;  but  it  is 
argued,  because  the  constitution  declares  that  the  legislature 
may  confer  upon  boards  of  supervisors  such  further  powers 
of  local  legislation  and  administration,  as  they  shall  from 
time  to  time  prescribe,  and  have  made  it  the  duty  of  the 
legislature  to  provide  for  the  organization  of  cities  and 
incorporated  villages  (Art.  3,  §  17 ;  Art.  8,  §  9),  that  it  fol- 
lows by  implication,  that  the  naming  of  these  bodies  is  an 
indication  that  it  was  not  to  be  extended  to  any  others  ;  but 
the  maxim  expressio  unius  estexclusiocdterius,  as  was  said  by 
Justice  WELLAED  in  Barto  agt.  Himrod  (4  N.  Y.  R.  492),  is 
more  applicable  to  deeds  and  contracts  than  to  a  constitu- 
tion, and  requires  great  caution  in  its  application  in  all  cases. 
The  legislature  is  the  depository  of  the  original,  exclusive 
and  sovereign  power  of  the  people,  except  so  far  as  it  is 
restrained  by  constitutional  enactments  ;  and  to  warrant  the 
conclusion,  where  there  is  no  express  prohibition,  that  any 
part  of  it  is  taken  away  by  natural  implication,  the  intention 
should  be  as  plain  as  if  it  had  been  expressed  in  words. 
"  The  power  of  a  state  legislature,"  says  GUSHING,  "  is  gen- 
eral and  unlimited,  and  extends  to  all  subjects  of  legislation, 
except  in  those  particulars  wherein  it  is  expressly  restrained ; 
consequently,  when  a  question  arises,  whether  a  given  sub- 
ject is  within  the  constitutional  power  of  a  state  legislature, 
the  inquiry  should  be  not  whether  it  is  conferred  specifically, 
but  whether  it  is  withheld  in  terms,  or  by  necessary  impli- 
cation. If  it  cannot  be  said  affirmatively,  that  the  power  in 
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question  is  withheld,  then  it  exists  under  the  general  grant. 
If  the  inquiry  leads  merely  to  a  doubt  of  the  power,  the 
doubt  is  in  favor  of  its  being  granted  "  (Cushing  on  the  Law 
of  Legislative  Assemblies,  §  717,  /.  p.  282) .  The  legislature 
constantly  exercises  the  powers  of  conferring  upon  local 
bodies  created  for  public  purposes,  the  authority  to  make 
and  to  enforce  by-laws  or  ordinances.  From  the  year  1794 
down  to  the  time  of  the  revision  of  the  constitution  in  1846, 
numerous  acts  had  been  passed  by  which  various  public 
bodies,  the  common  council  of  New  York,  the  commission- 
ers of  the  health  office,  the  commissioners  of  health  and  the 
board  of  health,  first  established  in  1804,  were  empowered 
to  make  rules  and  regulations  for  the  protection  of  the  pub- 
lic heath,  which  were  enforced  with  the  effect  of  law.  By 
the  act  of  April  9,  1804,  masters  of  vessels  violating  any  of 
the  regulations  made  by  the  commissioners  of  the  health 
office,  were  declared  to  be  guilty  of  a  misdemeanor  ;  and  an 
analogous  provision  in  relation  to  the  orders  and  regulations 
of  the  health  commissioners,  was  contained  in  the  act  of 
March  6,  1813.  All  these  bodies  were  created  by  statute, 
and  underwent  many  modifications  and  changes,  in  the 
course  of  subsequent  enactment ;  but  this  piece  of  local 
legislation,  as  it  has  been  called,  or  the  right  to  adopt  rules, 
regulations  or  ordinances,  which  were  enforced  as  laws,  for 
the  preservation  of  the  public  health,  was  continued  through 
the  many  changes  and  modifications  in  these  bodies,  and 
was  of  a  very  comprehensive  character.  (Laws  of  New 
York,  1794,  3  O.  149 ;  1796,  Id.  308  ;  1797,  Id.  368  ;  1798, 
J.  &  A.  403  ;  1799,  Id.  587;  1802,  1  K.  &  E.  361,  369,  372 ; 
1804,  3  W.  469  ;  4  W.  43,  410,  460;  2  Rev.  Laws  of  1813, 
pp.  524,  533 .  1  Rev.  Stat.  422,  440,  441 ;  Laws  of  1832,  p. 
582,  §  5 ;  Laws  of  1820,  pp.  607-8,  Art.  1.) 

In  1828  the  legislature  conferred  upon  the  trustees  of  the 
village  of  Albion,  the  right  to  make  such  prudential  by-laws, 
rules  and  regulations,  from  time  to  time,  as  they  should  deem 
proper  ;  and  an  action  having  been  brought  against  the  trus- 
tees for  enforcing  a  by-law  against  bowling  alleys,  the  ques- 
tion came  up  whether  the  legislature  could  confer  upon  the 
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trustees  the  right  to  make  such  local  laws,  and  Justice 
COWEN  disposed  of  it  in  these  words  :  "  It  is  said  the  con- 
stitution gives  the  legislative  power  to  a  senate  and  assem- 
bly, which  cannot  delegate  the  right  to  make  laws.  The 
answer  is,  that  the  words  of  the  constitution  comprehend 
and  imply  all  the  accustomed  and  acknowledged  powers  of 
legislation ;  among  these  is  the  power  to  create  municipal 
corporations,  with  the  right  to  pass  by-laws  for  local  objects  " 
(Tanner  agt.  The  Trustees  of  Albion,  5  Hill,  130.) 

The  legislature  having  exercised  a  power  of  this  nature 
for  more  than  half  a  century,  it  would  require  something 
more  explicit  than  the  provision  in  the  constitution  upon 
which  the  plaintiffs  rely,  to  show  that  it  was  the  intention 
of  that  instrument  to  restrict,  abridge  or  take  it  away.  If 
it  had  been  restrained  under  previous  constitutions,  then 
there  would  be  ground  for  holding  that  a  declaration  in  the 
constitution,  that  the  legislature  might  confer  it  upon  boards 
of  supervisors,  should  be  regarded  as  a  constitutional  per- 
mission which  was  limited  to  such  bodies  alone ;  but  the 
legislature,  as  I  have  said,  is  the  depository  of  the  sovereign 
power  of  the  people,  except  so  far  as  it  is  restricted  by  the 
constitution,  and  it  does  not  necessarily  follow,  because  the 
constitution  says  that  the  legislature  may  confer  a  power 
upon  the  board  of  supervisors,  that  it  is  to  be  taken  as  a 
constitutional  prohibition  against  their  conferring  it  upon 
any  other  body  which  they  may  think  it  expedient,  thereaf- 
ter, for  public  purposes,  to  create.  "  The  conflict  between  a 
statute  and  a  fundamental  law,"  said  Judge  EMOTT,  in  The 
People  agt.  The  Board  of  Supervisors  (27  Barb.  593),  "must 
be  plain,  beyond  any  reasonable  doubt,  before  we  convict 
the  legislature,  and  annul  their  laws.  These  are  obvious 
truths,  which  have  been  again  and  again  repeated  by  court 
and  judges,  who  have,  perhaps,  not  in  all  cases,  acted  up  to 
their  requirement.  Neither  must  it  be  forgotten  that  the 
power  of  the  legislature  is  not  derived  from,  nor  conferred 
by  the  constitution  of  the  state.  That  instrument  does 
indeed  organize  a  legislature,  and  transfer  to  them  the  power 
of  legislation  of  the  people  of  the  state.  But  it  does  not 
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create  the  power,  but  only  the  instrument  for  its  exercise. 
The  power  is  the  sovereign  power  of  the  people,  and  in  a 
political  and  juridical  sense,  it  is  omnipotent  and  irrespon- 
sible, except  where  it  is  expressly  restrained  by  the  organic 
instrument.  The  constitution  of  the  state  is  to  be  resorted 
to  not  to  see  what  powers  are  conferred  upon  the  legislature, 
but  what  are  withheld ;  not  how  they  are  authorized  to  act, 
but  in  what  respect  they  are  restrained  or  forbidden  to  exer- 
cise power.  Such  restrictions  and  limitations  ought  to  be 
clear  and  explicit.  There  is  a  wide  distinction  between  such 
an  instrument  and  a  grant  of  limited  powers  like  the  consti- 
tution of  the  United  fetates." 

It  was  held  in  The  People  agt.  Draper  (15  N.  T.  JR.  533), 
that  the  legislature  might  constitutionally  establish  new 
civil  divisions  of  the  state,  embracing  the  whole  or  part  of 
different  counties,  for  the  general  purposes  of  government, 
which  in  that  case  had  been  done  by  forming  the  counties 
of  New  York,  Kings,  Westchester  and  Bichmond,  into  the 
metropolitan  police  district,  under  commissioners,  to  whom 
were  transferred  powers  previously  exercised  by  bodies  or 
officers  in  these  different  counties.  It  was  held  that  there 
was  nothing  in  the  constitution  which  required  that  these 
local  functionaries  should  always  possess  the  same  functions 
as  when  the  constitution  was  adopted ;  that  changes  might 
be  made  by  which  power  might  be  taken  from  the  one  and 
given  to  the  other.  "  If  we  were  to  establish  the  principle," 
said  C.  J.  DENIO,  "  that  the  legislature  can  never  reduce  the 
administrative  authority  of  counties,  cities  or  towns,  can 
never  resume  in  favor  of  the  central  power  any  portion  of 
the  jurisdiction  of  these  local  divisions,  or  change  the  par- 
tition of  it  among  them  as  it  existed  when  the  constitution 
was  adopted,  we  should,  I  think,  make  an  impracticable  gov- 
ernment. It  is  the  business  of  the  legislature  to  adjust,  in 
the  interest  of  the  whole  people  of  the  state,  the  distribu- 
tion of  the  powers  of  government,  taking  care  that  no  direct 
provision  of  the  constitution  is  violated,  and  that  no  arrange- 
ment which  it  has  made  is  incidentally  disturbed." 

The  legislature  followed  a  like   course  in  creating  the 
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present  board  of  health,  embracing  the  same  territorial 
division  of  the  state,  and  conferring  upon  a  board  of  com- 
missioners powers  which  had  before  been  exercised  by  pub- 
lic bodies  or  officers  within  these  respective  counties.  They 
had  the  right  to  do  this ;  and  there  is  nothing  in  the  consti- 
stitution,  in  my  judgment,  which  deprives  the  legislature  of 
the  authority  to  confer  upon  the  board  the  power  to  make 
by-laws,  rules,  regulations  and  health  ordinances. 

The  next  objection  that  the  law  is  unconstitutional,  because 
it  confers  upon  the  board  judicial  powers,  is  equally 
unfounded.  Even  if  such  were  the  fact,  it  would  not  ren- 
der the  law  unconstitutional.  The  court  of  appeals  have 
decided  in  Sitt  agt.  The  ViUage  of  Corning  (15  N.  Y.  297), 
that  there  was  nothing  in  the  constitution  prohibiting  the 
legislature  from  creating  new  courts ;  that  they  could  not 
create  courts  of  the  like  jurisdiction,  or  fulfilling  the  same 
general  purposes  as  the  courts  for  which  the  constitution 
had  made  provision ;  but  that  beyond  that,  the  power  of  the 
legislature  was  unlimited  ;  and  they  held  that  an  act  crea- 
ting a  local  court  for  the  village  of  Corning  was  constitu- 
tional and  valid.  All  that  the  legislature  have  done  in  this 
case,  has  been  to  authorize  the  board,  by  its  warrant,  under 
its  seal,  and  attested  by  the  signature  of  its  president  and 
secretary,  to  order  the  arrrest  of  any  person  resisting  its 
order,  or  violating  any  law,  ordinance  or  order  of  the  board, 
having  first  entered  upon  its  minutes  or  filed  in  its  records, 
what  it  may  regard  as  adequate  proof  of  such  violation  or 
resistance,  and  the  person  so  arrested  is  to  be  taken  before 
a  magistrate,  and  treated  as  a  person  under  arrest  for  a  mis- 
demeanor of  the  nature  indicated  by  the  order  of  the  board. 

This  is  simply  giving  the  board  jurisdiction  to  order  the 
arrest  of  offenders  against  the  provisions  of  the  act,  or  the 
regulations,  orders  or  ordinances  of  the  board  ;  and  this  the 
legislature  has  the  right  to  do,  there  being  nothing  in  the 
constitution  which  expressly,  or  by  natural  implication,  pro- 
hibits them  from  doing.  Chief  Justice  DENIO,  in  declaring 
in  the  case  just  quoted,  that  the  legislature  had  the  power 
to  create  a  court  in  the  village  of  Corning,  says :  The 
VOL.  XXXTT.  9 
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maxim,  expressio  vnius  est,  exdusio  alterius,  has  no  applica- 
tion t  j  the  ease  of  local  tribunals,  established  for  the  pur- 
pose of  redressing  a  certain  description  of  grievances,  in 
particular  limited  localities.  The  state,  as  to  subjects  of  a 
domestic  nature,  is  a  soverein  political  power,  and  the  legis- 
lature can  provide  such  agencies  for  the  administration  of 
the  law  and  the  maintenance  of  public  order  aa  it  shall 
judge  suitable,  where  no  prohibition  expressly  made  or 
necessarily  implied,  is  found  in  the  constitution.  The  pro- 
vision in  the  fourteenth  section,  that  the  action,  proceedings, 
authority  and  orders  of  said  board  shall  be  regarded  as  in 
their  nature  judicial,  and  be  treated  as  prima  facie  just  and 
legal,  was  also,  upon  the  authority  of  the  case  above  quoted, 
•within  the  power  of  the  legislature  to  enact. 

This  disposes  of  all  the  constitutional  objections  which 
feave  been  taken  to  this  act ;  and  holding  it,  as  I  do,  to  be 
constitutional  and  valid,  it  remains  now  but  to  consider 
•whether  it  has  conferred  upon  the  board  the  power  to  do  the 
•acts  which  this  injunction  was  granted  to  restrain.  The  first 
is  the  prohibition  in  the  forty-fifth  section  of  the  health  ordi- 
nances, that  no  cattle  shall  be  driven  in  the  built  up  por- 
tions of  New  York  or  Brooklyn,  except  during  certain  spe- 
cified hours,  and  then  only  in  certain  numbers,  and  shall  be 
driven  in  streets  and  avenues  leading  to  their  destination, 
where  they  will  least  endanger  the  lives  of  human  beings. 
The  powers  of  the  board  are  very  extensive.  The  object 
t>f  the  act  as  expressed  in  its  title,  is  "  to  create  a  metropol- 
itan sanitary  district  and  board  of  health  therein,  for  the 
preservation  of  life  and  health,  and  to  prevent  the  spread 
of  disease ;"  and  to  accomplish  the  object  of  its  creation, 
;all  the  authority,  duties  and  powers,  possessed  by  bodies 
and  public  officers  previously  existing  in  the  district,  for  the 
purpose  of  preserving  or  protecting  life  or  health,  or  pre- 
venting disease,  are  conferred  exclusively  upon  the  board, 
to  be  exercised  as  set  forth  in  the  act,  to  such  an  extent,  and 
in  such  place  and  manner  as  the  board  may  provide,  for  the 
greater  protection  and  security  of  health  and  life  in  the  dis- 
trict, and  the  appropriate  parts  of  it.  If  the  driving  of  cat- 
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tie  through  the  city  be  at  all  attended  with  danger  to  life  or 
health,  a  regulation  of  this  kind  by  the  board  is  clearly 
within  the  powers  conferred  upon  them.  This  has  been 
shown  upon  the  motion  ;  and  though  numerous  affidavits  by 
butchers  long  established  in  business  in  this  city  have  been 
read,  to  the  .effect  that  they  have  never  known  or  heard  of 
any  accidents  in  this  city  arising  from  such  a  cause,  there 
has  been  evidence  adduced  on  the  part  of  the  board,  show- 
ing that  such  accidents  have  occurred  during  the  past  two 
years,  and  that  the  breaking  loose  and  running  through  the 
streets  of  wild  or  mad  cattle,  to  the  danger  of  the  lives  of 
citizens,  has  been  not  of  unfrequent  occurrence.  This  is 
sufficient  to  show  that  the  subject  is  one  within  the  juris- 
diction and  power  of  the  board,  and  that  they  have  a  right 
to  make  such  a  regulation  respecting  it. 

The  next  is  the  provision  in  section  thirty-nine  of  the 
ordinances,  that  no  person  shall  become,  continue  or  engage 
in  the  business  of  a  butcher,  cattle  dealer,  or  vegetable 
dealer,  at  or  in  any  public  or  private  market  or  stand  in  New 
York  or  Brooklyn,  without  a  permit  from  the  board.  This 
is  a  more  doubtful  power.  From  the  earliest  colonial  period 
the  corporation  of  the  city  of  New  York,  by  rirtue  of  the 
municipal  authority  with  which  it  was  invested  as  a  body 
politic  and  corporate,  exercised  the  right  of  determining  who 
should  be  butchers,  within  what  part  of  the  city  or  corporate 
limits  cattle  might  be  slaughtered,  and  ordinances  were 
passed  forbidding  any  one  to  follow  the  calling  of  a  butcher 
without  the  consent  or  license  of  the  city  authorities.  An 
ordinance  of  this  character  existed  under  the  Dutch  as  early 
as  1656  (City  Records)  ;  and  under  the  first  of  the  English 
governors  in  1665,  butchers  were  required  to  take  an  oath 
that  they  would  slaughter  no  cattle  without  "  a  ticket  of 
consent,"  or  as  one  would  express  it,  a  permit  from  the  agent 
of  the  corporation  (City  Records).  This  exercise  of  corpo- 
rate authority  was  specifically  confirmed  both  by  the  Dongan 
and  the  Montgomery  charters,  in  the  first  of  which  instru- 
ments, after  a  confirmation  of  all  their  previous  powers,  the 
corporation  were  authorized  to  pass  ordinances  for  the  good 
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rule,  oversight,  correction  and  government  of  the  several 
tradesmen,  victuallers,  <fec. ;  and  by  the  Montgomery  char- 
ter, ordinances  for  declaring  how  the  inhabitants  should 
"  use,  carry  and  behave  themselves,"  in  their  functions  and 
business  (Kent's  Charter,  pp.  10,  26,  93).  And  the  corpora- 
tion would  have  possessed  the  power  if  there  had  been  no 
such  grant,  for  a  municipal  corporation  may  regulate  the 
manner  of  carrying  on  any  trade  or  business  within  the 
municipality,  so  far  as  to  prevent  monopoly,  the  sale  of  unfit 
commodities,  and  to  insure  proper  conduct  in  those  who 
practice  it  ( WiUcock  on  Municipal  Corporations,  141).  Thus, 
it  has  been  held  that  a  by-law  that  there  should  be  no  butch- 
ers or  tallow  chandlers  in  a  particular  street,  or  that  no 
butcher  should  slaughter  any  beasts  within  the  walls  of  a 
city,  or  expose  fresh  meat  for  sale  within  certain  limits,  or 
upon  a  particular  day,  or  excluding  brewers  carts  from  the 
streets  during  certain  hours,  were  not  laws  in  restraint  of 
trade,  but  public  regulations,  which  a  municipal  corporation 
had  the  right,  if  they  thought  proper,  to  establish.  (Pierce 
agt.  Bartrum,  Cowp.  270  ;  Player  agt.  Jenkins,  1  Sid.  284  ; 
Bosivorth  agt.  Hearne,  Cases  Temp.  Hardwicke,  405 ;  An- 
drews' B.  92  ;  2  Strange,  1085  ;  The  Butchers'  Company  agt. 
Morey,  1  H.  Bl.  370  ;  Comyn's  Digest,  Action  on  the  Case  for 
Nuisance,  e.)  The  corporation  of  the  city  of  New  York,  from 
the  year  1676  to  1789,  passed  various  ordinances,  by  which 
at  first  cattle  were  required  to  be  slaughtered  outside  the 
city  wall,  the  present  Wall  street,  then  at  the  public  slaugh- 
ter house,  the  location  of  which  was  gradually  removed  by 
successive  enactments  as  far  as  Corlear's  Hook,  when  being 
found  productive  of  great  inconvenience  to  the  butcher  and 
to  the  citizen,  the  public  establisment  was  abandoned,  and 
the  butchers  from  that  time  forward,  were  allowed  to  have 
their  own  private  slaughter  houses  (De  Foe,  The  Market 
Book,  vol.  1,  pp.  54,  81,  264,  297,  368).  By  the  act  of  April 
9,  1813,  section  272,  the  corporation  were  empowered  to 
regulate  the  butchers  of  the  city  of  New  York,  to  prohibit 
and  restrain  them  from  carrying  on  their  business  at  any 
other  times  and  places  than  such  as  might  be  designated 
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for  that  purpose  by  the  common  council,  and  to  prohibit 
and  restrain  all  and  every  person  or  persons,  other  than 
licensed  butchers,  from  carrying  on  the  business  or  calling 
of  a  butcher,  or  any  part  or  branch  thereof,  within  the  limits 
of  the  city ;  and  a  similar  law  was  passed  in  1834  for  the  city 
of  Brooklyn,  the  validity  of  which,  and  of  the  ordinances 
under  it,  was  sustained  in  the  case  of  Tlie  City  of  Brooklyn  agt. 
Cleves  (Lalor's  R.  231).  The  corporation  of  New  York,  by 
repeated  ordinances,  have  carried  out  these  provisions,  by 
providing  that  no  person  shall  exercise  or  carry  on  the  trade 
or  business  of  a  butcher  in  the  public  market  under  the  pen- 
alty of  $50,  unless  licensed  by  the  mayor,  or  permitted  to  do 
so  by  the  authority  of  the  common  council ;  together  with 
numerous  regulations  as  to  the  time  when,  and  the  place 
where,  meat  may  be  sold  ;  the  kind  or  quality ;  the  weights 
and  measures  to  be  used  ;  prohibiting  the  sale  of  any  article 
or  thing  in  the  public  market  without  a  registered  permit  ; 
enactments  against  forestalling,  and  other  enactments  too 
great  in  number  to  be  here  enumerated  ;  the  rigid  compli- 
ance with  which  is  enforced  by  the  enactment  of  numerous 
penalties  (Revised  Corporation  Ordinances  of  1845,  from  page 
91,  to  117). 

This  power  of  determining  who  should  be  butchers,  and 
how  and  where  their  trade  should  be  carried  on,  had  its  rea- 
son, no  doubt,  in  the  prejudicial  effect  which  such  occupa- 
tion might  have  in  compactly  built  cities,  upon  the  public 
health,  if  not  properly  conducted,  but  not  wholly  so.  It 
was  but  a  part  of  that  general  power  which  municipal  gov- 
ernments have  exercised  from  their  earliest  institution,  over 
all  trades  or  occupations,  so  far  as  they  affected  the  public 
interest,  and  which  is  essential  for  the  preservation  of  good 
order  and  the  general  purposes  of  government.  So  far  as 
this  power  relates  to  the  protection  of  life  and  health,  or 
the  prevention  of  disease,  it  is  taken  away  by  this  act  from 
the  corporations  of  the  cities  of  New  York  and  Brooklyn, 
and  "  conferred  exclusively  "  upon  the  board  of  health,  by 
whom,  after  the  passage  of  the  act,  it  is  to  "  be  exclusively 
exercised,"  and  with  it  is  necessarily  granted  all  such  inci- 
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dental  power  as  may  be  requisite  to  give  effect  to,  and  carry 
out  the  intent  of  the  legislature.  "Whether  this  grant  is 
broad  enough  to  empower  the  board  to  declare  that  no  man 
shall  carry  on  the  business  of  a  butcher  without  their  per- 
mission, is  a  point  upon  which  I  confess,  I  entertain  consid- 
erable doubt.  This  power  existed  in  the  corporations  of 
New  York  and  Brooklyn  ;  and  if  the  defendants  possess  it, 
they  possess  it  exclusively,  for  whatever  power  has  been 
transferred  to  them  is  vested  in  them  exclusively.  It  can- 
not exist  in  both  bodies  ;  and  if,  as  the  defendants  assume, 
it  has  passed  to  them,  the  license  of  the  mayor  is  unavaila- 
ble, as  it  would  be  of  no  effect  or  use  without  the  permission 
of  the  board  of  health.  If  the  board  possess  this  power 
alone,  then  much  of  the  legislation  referred  to,  of  the  corpo- 
rations of  New  York  and  Brooklyn  upon  the  subject  of 
butchers  and  markets,  would  be  abrogated ;  and  as  those 
ordinances  were  designed  to  accomplish  other  objects  besides 
the  pieservation  of  health  and  the  prevention  of  disease,  it 
would  be  very  difficult  to  determine  what  part  of  them 
remains,  and  what  portions  have  ceased  to  exist.  But  it  is 
not  essential  that  I  should  pass  upon  this  question  in  this 
action.  The  plaintiffs  ask  that  the  board  of  health  should 
be  enjoined  from  compelling  them  or  any  butchers  to  take 
out  permits  to  carry  on  their  business,  and  this  the  plaintiffs 
are  not  entitled  to,  as  they  have  ample  legal  remedy  if  the 
defendants  have  no  authority  to  make  such  an  ordinance, 
and  should  undertake  to  enforce  it.  If  arrested  by  the 
warrant  of  the  board  for  refusing  to  comply  with  the  pro- 
vision, an  ample  opportunity  is  afforded  to  avail  themselves 
of  this  defense,  and  there  is  no  reason  why  a  court  of  equity 
should  interpose  by  injunction. 

The  plaintiffs  set  forth  that  they  are  informed  and  believe, 
that  the  defendants  threaten  and  give  out  that  they  intend 
to  compel  the  removal  of  the  slaughter  houses  of  all  the 
butchers  in  the  city  of  New  York  to  some  remote  part  of 
the  island  of  New  York,  and  that  if  this  threat  is  put  into 
execution,  they  and  the  butchers  generally  will  sustain  great 
injury.  The  act  declares  that  the  powers  conferred  upon 
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the  board  for  preserving  health  and  life,  or  for  preventing 
disease,  may  be  exercised  to  such  an  extent  and  in  such  a 
manner  as  they  may  provide,  for  the  greater  protection  and 
security  of  health  and  life  in  the  district ;  and  if  the  board 
have,  or  should  determine  'that  such  an  act  is  necessary  for 
that  purpose,  I  think  any  court  of  justice  would  and  should 
hesitate  to  interfere  with  the  decision.  It  is  made  by  the 
legislature,  the  tribunal  to  determine  to  what  extent,  and  in 
what  manner  its  powers  are  to  be  exercised  for  the  greater 
protection  and  security  of  health  and  life  in  the  district 
which  the  statute  has  created ;  and  though  its  determination 
upon  such  a  subjtect  may  not  be  beyond  control,  little  short 
of  the  abuse  of  its  powers,  or  a  case  where  it  was  palpably 
acting  without  authority,  would  justify  an  interference  upon 
the  part  of  the  courts.  The  course  of  legislation  from  1801 
to  the  present  time,  has  been  to  confer  upon  bodies  of  this 
description  large  discretionary  powers,  to  be  exercised  upon 
emergencies  for  the  public  welfare.  They  have  been  author- 
ized as  I  may  express  it  in  general  terms  to  do  or  cause  to 
be  done,  whatever  might  be  necessary  for  the  preservation 
of  the  public  health  ;  and  if  the  present  board  have  come  to 
the  conclusion  that  the  removal  of  the  slaughter  houses,  as 
suggested,  is  necessary  for  that  purpose,  it  is  certainly  a 
matter  upon  which  they  may  fairly  exercise  their  judgment, 
and  with  the  fair  exercise  of  it  no  judicial  tribunal  should 
interfere.  (Birdsall  agt.  Phillips,  17  Wend.  164 ;  Allyn  agt. 
The  Commissioners  of  Highways  of  Schodack,  19  Id.  342  ; 
Simpson  agt.  Rhinelander,  20  Id.  1035;  Ex  parte  Mayor  of 
Albany,  23  Id.  277.)  Of  the  propriety  of  this  course  on  the 
part  of  this  court  as  a  judicial  tribunal,  I  entertain  no  doubt, 
while  at  the  same  time  I  doubt  exceedingly  the  utility  or 
necessity  of  the  removal  of  ah1  the  slaughter  houses,  in  the 
manner  proposed,  as  a  measure  essential  to  the  preservation 
of  the  public  health;  for  a  slaughter  house  is  not  in 
itself  a  nuisance,  thought  it  may  become  so  by  the  manner 
in  which  it  is  conducted.  I  find  but  one  reported  case  in 
which  a  slaughter  house  was  indicted  as  a  nuisance,  and  that 
was  one  for  the  slaughtering  of  horses  (Eex  agt.  Cross,  2  C. 


136  KW  YORK  PRACTICE  REPORTS. 

Cooper  agt.  Schultz. 

&  P.  483),  while  the  books  abound  with  proceedings  for  the 
removal  of  other  trades  or  manufactories  as  nuisances.  Mr. 
Thos.  De  Voe,  in  a  paper  read  before  the  Polytechnic  Asso- 
ciation of  the  American  Institute,  has  collected  many  facts 
upon  this  subject,  and  among  others,  he  refers  to  a  letter  of 
Dr.  Hosack,  an  eminent  physician,  who  writing  in  1822, 
during  the  prevalence  of  the  yellow  fever  in  this  city,  notices 
as  remarkable,  that  in  the  north-eastern  part  of  the  city, 
occupied  by  the  slaughter  houses,  though  the  air  was  loaded 
with  the  offensive  vapors  arising  from  the  decomposition  of 
blood  and  the  other  offal  of  these  establishments,  yet  the 
streets  there  were  remarkable  for  their  salubrity,  and  had  in 
no  instance  been  the  seat  of  pestilence,  even  when  it  was 
prevailing  in  the  vicinity  of  the  wharf ;  also  to  similar  expe- 
rience in  Rio  Janerio,  during  the  severe  yellow  fevers  which 
prevailed  there  in  the  years  1851,  1852  and  1853 ;  to  the  tes- 
timony of  Dr.  Smith,  before  a  committee  of  the  New  York 
Assembly,  in  1865,  declaring  that  in  the  seventeeth  ward  of 
the  city,  inhabited  chiefly  by  the  wealthier  classes,  and  where 
there  are  fifty-six  slaughter  houses,  the  per  centage  of  death 
was  seventeen  in  one  thousand,  or  that  of  a  rural  town, 
while  in  the  fourth  and  sixth  wards,  where  there  are  no 
slaughter  houses,  it  is  very  large,  being  from  thirty-five  to 
forty  in  one  thousand ;  and  to  the  report  of  a  committee  of 
the  national  institute  of  Fran  ce  in  1805  (9  Med.  Repositary, 
341),  who  after  investigation  of  the  subject,  declare  that 
slaughter  houses  are  not  injurious  to  the  health  of  the  vicin- 
ity, where  they  are  properly  conducted.  These  facts,  together 
with  the  absence  of  reported  cases  in  the  books  of  proceed- 
ings or  actions  against  such  establishments  as  nuisances, 
would  seem  to  indicate  that  they  are  not  necessarily  preju- 
dicial to  health,  although  otherwise  offensive  and  unpleasant. 
An  action  for  a  nuisance,  says  Comyn,  a  very  great  authority 
in  the  law,  will  not  lie  against  a  butcher  for  the  use  of  his 
trade,  though  it  be  to  the  annoyance  of  his  neighbor,  for  it 
is  but  a  reasonable  exercise  of  his  right  if  he  use  his  trade  in 
a  convenient  place  (Comyn' s  Digest,  Action  on  the  Case  for  a 
Nuisance  [e.]).  Butchers,  by  municipal  regulations,  might  be 
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required  to  carry  on  their  business  in  a  convenient  place, 
but  not  necessarily  for  the  reason  that  it  is  injurious  in  its 
nature  to  the  public  health,  but  because  there  are  parts  of  a 
city  especially  devoted  to  residences,  the  comfort  .and  enjoy- 
ment of  which  would  be  lessened  by  the  unpleasant  odors 
arising  from  such  places,  when  they  can  as  conveniently  be 
located  elsewhere. 

Of  the  supervising  power  of  the  board  of  health  over 
slaughter  houses,  and  of  its  right  to  enact  and  enforce  such 
regulations  as  will  secure  their  being  conducted  in  such  a 
manner  as  to  prevent  any  injury  to  the  public  health,  there 
can  be  no  doubt,  and  the  board  would  even  be  restrained 
from  doing  this  by  the  very  general  terms  of  this  injunction. 

The  motion  to  dissolve  the  injunction  must,  therefore  be 


SUPREME  COURT. 

*-l       A 

\P  I.  STANDARD  BETTIS,  appellant  agt.  LEWIS  A.   GOODWILL, 
impleaded,  &c.,  respondent. 

In  an  action  for  the  foreclosure  of  a  mortgage,  where  there  was  a  part  of  the  prin- 
cipal sum  not  yet  due,  the  amount  of  which  was  admitted  by  the  pleadings, 
and  the  mortgagor — one  of  the  defendants,  with  his  answer,  served  an  offer  to 
allow  judgment  to  be  entered  herein  against  him,  decreeing  due  on  the  bond 
and  mortgage  mentioned  in  the  complaint  the  sum  of  $105,  and  interest  thereon 
from  this  date,  and  for  judgment  of  foreclosure  and  sale  herein  with  costs,  which 
offer  was  not  accepted  by  the  plaintiff,  and  on  a  reference  it  was  ascertained 
that  at  the  time  of  the  offer  there  was  but  $68  due  on  the  bond  and  mortgage : 

Heldih&i  the  plaintiff  was  entitled  to  costs,  notwitstanding  the  offer  (MAHVIN,  J. 
dissented). 

The  offer  was  insufficient,  because  it  did  not  propose  that  the  judgment  should 
adjudicate  the  amount  not  due,  as  agreed  upon  in  the  pleadings,  or  that  such 
amount  should  be  paid  either  in  whole  or  in  part  out  of  the  proceeds  of  the 
sale,  and  thereby  save  a  special  application  to  the  court  for  that  purpose. 

Erie  General  Term,  September,  1866. 
Before  GEOVEE,  P.  J.,  MARVIN  and  DANIELS,  Justices. 
THIS  action  was  brought  for  the  foreclosure  of  a  mortgage. 
The  complaint  alleged  that  $129.47,  had  become  due  upon 
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the  bond  and  mortgage  in  suit,  and  that  $250  was  then  to 
become  due.  It  also  alleged  that  the  mortgaged  premises 
could  not  be  sold  in  parcels,  and  claimed  judgment  for  the 
foreclosure  of  the  mortgage  and  a  sale  of  the  mortgaged 
premises.  The  mortgagor  in  his  answer  denied  that  the 
amount  alleged  was  due,  and  that  the  premises  could  not  be 
sold  in  parcels.  He  also  alleged  certain  payments  and  coun- 
ter-claims by  way  of  defense.  With  this  answer  there  was 
served  an  offer,  that  the  plaintiff  might  take  judgment 
decreeing  due  on  the  bond  and  mortgage  the  sum  of  one 
hundred  and  five  dollars,  and  for  judgment  of  foreclosure 
and  sale,  with  costs.  This  offer  was  not  accepted  by  the 
plaintiff.  And  upon  the  trial  of  the  issue  the  referee  repor- 
ted due  on  the  bond  and  mortgage  at  the  time  of  the  offer, 
the  sum  of  sixty-eight  dollars.  He  also  reported  that  the 
premises  could  not  be  sold  in  parcels.  Upon  the  adjustment 
of  the  costs,  the  clerk  allowed  them  to  the  defendant  from 
the  time  of  the  offer.  The  plaintiff  appealed  from  this 
adjustment  to  the  special  term,  where  the  ruling  of  the  clerk 
was  affirmed.  And  from  the  order  affirming  it  he  appealed 
to  this  court. 

L  A.  PARSONS,  far  appellant. 
D.  SHEBMAN,  for  respondent. 

By  the  court,  DANTRT.S,  J.  The  papers  furnished  upon  the 
argument  of  the  appeal  in  this  cause,  do  not  contain  the 
offier  of  judgment  served  by  the  defendant  who  gave  the 
mortgage.  But  as  they  disclose  that  the  offer  was  used  with 
the  pleadings,  on  the  adjustment  of  the  costs  by  the  clerk, 
and  on  the  hearing  of  the  appeal  before  the  special  term, 
there  will  be  no  impropriety  in  looking  into  the  printed  case 
furnished  to  this  court  when  the  appeal  from  the  judgment 
was  heard,  for  the  purpose  of  ascertaining  its  contents.  By 
the  offer,  as  it  is  contained  in  that)  case,  the  mortgagor  offered 
"  to  allow  judgment  to  be  entered  herein  against  him,  decree- 
ing due  on  the  bond  and  mortgage  mentioned  in  the  com- 
plaint, the  sum  of  one  hundred  and  five  dollars  and  interest 
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thereon  from  this  date,  and  for  judgment  of  foreclosure  and 
sale  herein,  with  costs."  This  offer  was  dated  the  fifteenth 
of  March,  1864. 

According  to  the  report  of  the  referee  before  whom  this 
cause  was  tried,  the  plaintiff  was  entitled  at  the  time  of 
serving  this  offer,  to  recover  as  already  due,  the  sum  of 
sixty-eight  dollars,  which  was  less  than  the  amount  offered, 
and  to  a  judgment  directing  a  sale  of  the  entire  mortgaged 
premises,  for  the  satisfaction  and  payment  of  the  amount  to 
become  due,  as  well  as  that  which  was  due.  Under  a  judg- 
ment on  that  report,  the  plaintiff  would,  therefore,  be  enti- 
tled to  retain  out  of  the  proceeds  of  the  sale  an  amount  suffi- 
cient to  pay  that  which  was  due,  and  the  sum  to  become 
due,  when  the  offer  was  served.  Whether  the  plaintiff 
would  have  been  entitled  to  enter  such  a  judgment  if  he 
had  accepted  the  offer  served,  is  the  substantial  question 
presented  by  this  appeal. 

The  admission  of  the  allegation  in  the  complaint  that  two 
hundred  and  fifty  dollars  were  to  become  due  on  the  bond 
and  mortgage,  arising  out  of  the  omission  of  the  answer  to 
deny  it,  did  not  entitle  the  plaintiff  to  judgment  directing 
its  payment  out  of  the  proceeds  of  the  sale,  without  a  special 
application  to  the  court.     In  that  respect  it  was  very  much 
the  same  in  effect  as  the  admission  which  parties  make  by 
allowing  the  case  to  go  by  default  for  want  of  an  answer,  or 
by  serving  a  demurrer  that  may  properly  be  overruled.    Al- 
though the  complaint  stands  substantially  admitted,  yet  the 
plaintiff  is  compelled  to  apply  to  the  court  for  judgment, 
before  he  can  enter  it,  unless  the  action  is  on  a  contract  for 
the  payment  of  money  only  (Code,  §§  244,  247,  269).     That 
was  legally  the  effect  of  the  admission  by  the  pleadings  in 
this  case.    For  the  purposes  of  the  action,  it  was  conclusive 
evidence  of  the  truth  of  the  allegation  in  the  complaint,  but 
that  did  not  dispense  with  a  special  application  for  judgment 
on  that  part  of  the  case.    And  no  proceeding  is  provided  by 
the  present  system,  dispensing  with  that  application  in  an 
action  to  foreclose  a  mortgage,  except  the  offer  which  the 
defendant  was  at  liberty  to  serve. 
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Without  a  direction  in  the  judgment  that  the  amount 
secured  and  yet  to  become  due,  should  be  paid  out  of  the 
proceeds  of  the  sale,  it  would  be  the  duty  of  the  officer 
making  such  sale  to  pay  that  part  of  the  proceeds  into  court. 
From  which  the  plaintiff  would  be  entitled  to  receive  it  only 
on  a  special  application  for  that  purpose.  Under  a  simple 
adjudication  of  the  amount  due  on  the  bond  and  mortgage, 
together  with  a  foreclosure  and  direction  to  sell  the  mort- 
gaged premises,  the  officer  would  have  no  right  to  pay  the 
plaintiff  any  thing  beyond  that,  except  the  costs  and 
expenses. 

The  offer  in  this  case  offered  a  judgment  decreeing  duo 
on  the  bond  and  mortgage  mentioned  in  the  complaint,  the 
sum  of  one  hundred  and  five  dollars  and  interest,  and  for  a 
foreclosure  and  sale  with  costs.  This  did  not  propose  that 
the  judgment  should  adjudicate  the  amount  not  due,  as 
agreed  upon  in  the  pleadings,  or  that  such  amount  should 
be  paid  either  in  whole  or  in  part  out  of  the  proceeds  of  the 
sale.  The  only  judgment  it  offered,  besides  the  foreclosure 
and  sale,  was  one  determining  the  amount  mentioned  to  be 
due  on  the  bond  and  mortgage.  The  circumstance  that  the 
pleadings  admitted  the  amount  to  become  due,  did  not 
change  the  language  or  effect  of  the  offer,  for  that  would 
not  justify  the  plaintiff  in  taking  the  proper  judgment  pro- 
viding for  its  payment.  Nothing  less  than  a  specific  offer 
allowing  that  to  be  done,  or  a  special  direction  of  the  court, 
could  have  that  effect.  This  offer,  so  far  from  offering  a 
judgment  directing  the  amount  not  due  to  be  paid  out  of  the 
proceeds  of  the  sale,  makes  no  allusion  whatever  to  that  fea- 
ture of  the  case.  It  proposed  a  judgment  for  one  single  pur- 
pose only.  The  recovery  of  the  sum  mentioned  as  due,  and 
the  satisfaction  of  it,  with  the  expenses,  by  a  sale  of  the 
premises.  This  is  all  that  the  plaintiff  could  have  recovered 
by  accepting  it.  For  the  clerk  in  entering  judgment  would 
be  concluded  in  his  action  by  the  terms  of  the  offer.  While 
he  might  look  into  the  pleadings  for  the  purpose  of  ascer- 
taining the  proper  construction  to  be  placed  upon  such  terms, 
he  certainly  would  not  be  at  liberty  to  do  it,  to  incorporate 
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within  tliem  the  effect  of  the  admissions  those  pleadings 
might  be  found  to  contain.  Where  the  party  making  the 
offer  fails  to  embody  in  it  such  relief  as  the  admis- 
sions in  the  pleadings  show  the  other  party  entitled 
to,  the  clerk  has  no  power  to  correct  or  enlarge  it  in 
that  respect.  He  is  required  to  act  according  to  the  offer. 
That  confers  his  authority  upon  him,  at  the  same  time  defi- 
ning and  limiting  its  extent  (Code,  §  385). 

The  offer  served  in  one  respect,  offered  a  judgment  more 
favorable  than  that  which  the  plaintiff  recovered.  For  it 
offered  a  larger  amount  due  than  the  referee  found  by  his 
report.  But  in  another  respect,  and  that  much  the  most 
important,  because  the  amount  was  greater,  it  was  less  favor- 
able than  the  report  of  the  referee  entitled  him  to  enter. 
Upon  the  whole  case  the  judgment  was  more  favorable, 
because  it  allowed  him  to  recover  from  the  premises  the 
whole  of  the  mortgage  debt,  though  to  some  extent  reduced 
in  amount  as  to  the  sum  actually  due  when  the  offer  was 
made. 

The  object  of  the  offer  is  to  secure  to  the  party  on  whom 
it  is  served,  an  adjudication  of  his  legal  rights  in  the  action 
without  the  intervention  of  a  trial.  And  for  that  purpose 
it  is  a  highly  beneficial  element  of  practice  in  the  progress 
of  litigated  proceedings,  which  deserves  the  protection  and 
encouragement  of  courts  of  justice.  Its  tendency  is  to 
abridge  and  arrest  legal  controversies,  by  diminishing  their 
expenses  and  avoiding  the  complications  and  perplexities  often 
attending  trials  before  the  court.  To  promote  the  object 
designed  to  be  accomplished  by  the  offer,  it  should  be  required 
to  be  couched  in  clear  and  explicit  language,  leaving  no  rea- 
sonable grounds  for  controversy  or  misunderstanding,  respect- 
ing the  relief  proposed  by  it,  or  the  judgment  the  party  would 
be  entitled  to  enter  upon  the  acceptance  of  it.  Otherwise 
it  will  often  be  doubtful  whether  the  party  can  safely  avail 
himself  of  it,  and  further  litigation  will  become  necessary 
before  that  question  can  be  determined.  In  such  cases  the 
offer  will  frequently  become  a  snare  instead  of  a  benefit,  as 
the  law  designed  it.  For  by  rejecting  it  when  by  a  very 
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close  construction  of  its  terms  it  might  include  all  the  relief 
the  party  afterwards  proved  himself  entitled  to  recover,  he 
would  subject  himself  to  the  costs  of  his  adversary  from  the 
time  of  serving  the  offer  ;  while  by  accepting  it  where  a  sub- 
sequent determination  should  ascertain  it  to  be  too  con- 
tracted in  its  terms  for  the  real  justice  of  the  case,  he  would 
necessarily  be  deprived  of  so  much  of  such  rights  as  the 
offer  failed  to  include.  This  would  have  the  effect  of  ren- 
dering the  offer  an  instrument  of  positive  injustice  in  many 
cases. 

These  offers  should  be  construed  most  strongly  against 
the  party  making  them,  for  they  are  always  made  in  lan- 
guage of  his  own  selection.  But  when  so  construed,  if  the 
offer  still  proves  to  be  so  ambiguous,  uncertain  or  indefinite, 
as  to  leave  it  doubtful  whether  it  includes  an  offer  of  all  the 
relief  the  party  receiving  it  is  justly  entitled  to  recover  ;  the 
party  serving  it  has  no  good  ground  of  complaint,  if  he  is 
afterwards  compelled  to  pay  the  costs  of  a  litigation  which 
he  had  it  in  his  own  power  to  avoid  by  merely  using  language 
so  plain  as  clearly  to  comprehend  all  that  the  other  party  was 
entitled  to  demand. 

The  order  appealed  from,  and  the  adjustment  of  the  costs 
by  the  clerk  should  be  reversed,  and  the  clerk  directed  to 
allow  to  the  plaintiff  such  costs  as  he  may  be  entitled  to 
recover  under  the  judgment. 

GROVER,  P.  J.,  concurred. 

MARVIN,  J.,  dissented. 


SUPKEME  COUET. 

HERMANCE  agt.  JAMES. 

Where  the  complaint  alleged  that  "  the  defendant,  contriving  and  wickedly  and 
unjustly  intending  to  injure  the  plaintiff,  and  to  deprive  him  of  the  affections, 
comfort,  fellowship,  society  and  assistance  of  Rachel  his  (plaintiff's)  wife,  did, 
at,  &c.,  wrongfully  and  unlawfully  purpose,  plan  and  undertake  to  alienate  the 
affections  of  his  (plaintiff's)  said  wife  ;  and  did  then  and  there,  for  the  accom- 
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pliskment  of  such  purpose  "  (by  various  professions  and  pretences  set  forth), 
"  and  by  false  insinuations  against  the  plaintiff,  and  by  other  insiduous  wiles, 
to  prejudice  and  poison  the  mind  of  the  said  Eachel,  against  the  plaintiff,  and 
so  far  alienate  her  affections  from  her  said  husband,  as  to  induce  the  said 
Bachel  to  desire  and  seek  to  obtain  a  divorce  or  separation  from  the  said  plain- 
tiff ;  and  that  the  defendant  on  or  about  the  first-day  ot'  February,  1866,  did 
counsel,  advise,  aid  and  assist  the  said  Eachel  hi  efforts  to  procure  the  com- 
mencement of  proceedings  for  such  divorce  or  separation,  he  the  defendant, 
well  knowing  that  no  cause  or  lawful  ground  existed  for  either  a 
divorce  or  separation.  And  that  the  said  defendant  did  by  the  means  aforesaid, 
so  far  prejudice  and  poison  the  mind,  &c.,  of  the  said  Eachel  against  the  said 
plaintiff ;  and  did  so  far  alienate  her  affections  from  the  plaintiff,  as  to  persuade 
and  induce  her  to  refuse  to  recognize  or  receive  the  plaintiff  as  her  husband ; 
and  that  on  or  about  the  15th  day  of  March,  1866,  the  said  Eachel  acting 
under  the  wrongful  and  unlawful  advice,  influence  and  direction  of  the  said 
defendant,  did  refuse  to  recognize  or  receive  the  plaintiff  as  her  husband,  or  to 
live  with  him  as  his  wife  ;  and  said  Eachel  has  from  thence  hitherto  acting 
under  the  like  advice,  influence  and  direction  of  the  said  defendant,  persisted 
in  such  refusal ;  and  by  means  of  the  premises  the  plaintiff  has  from  thence 
hitherto,  wholly  lost  and  been  deprived  of  the  comfort,  fellowship,  society,  aid 
and  assistance  of  the  said  Eachel,  his  said  wife,  &c.  Whereupon  the  plaintiff 
demands  judgment,"  &c.  : 

Held  on  demurrer  to  the  complaint  that  the  facts  alleged  constituted  a  cause  of 
action,  and  a  ground  for  damages. 

And  the  consequences  of  such  alleged  acts — the  alienation  of  the  affections  of 
the  plaintiff's  wife,  and  her  refusal  to  recognize  the  plaintiff  as  her  husband, 
&o.,  constitute  a  cause  of  action,  although  there  is  no  actual  absence  or  separa- 
tion, physically,  by  the  wife  from  the  plaintiff. 

St.  Lawrence  General  Term,  October,  1866. 

Before  BOCKES,  JAMES,  EOSEKEANS  and  POTTEB,  Justices. 

THIS  is  an  appeal  from  an  order  of  a  special  term,  over- 
ruling a  demurrer  of  the  defendant  to  the  plaintiff's  com- 
plaint. 

J.  A.  SHOUDY,  for  plaintiff. 
C.  M.  BBIGGS,  for  defendant. 

By  the  court,  POTTEE,  J.  The  complaint  charges  that  the 
defendant  "  contriving,  and  wickedly  and  unjustly  intending 
to  injure  the  plaintiff,  and  to  deprive  him  of  the  affections, 
comfort,  fellowship,  society,  aid  and  assistance  of  Eachel, 
his  (plaintiff's)  wife,  did,  at,  &c.,  wrongfully  and  unlawfully 
purpose,  plan  and  undertake  to  alienate  the  affections  of  his 
(plaintiff's)  said  wife ;  and  did  then  and  there  for  the  accom- 
plishment of  such  purpose"  (by  various  professions  and 
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pretences  set  forth),  "  and  by  false  insinuations  against  the 
plaintiff,  and  by  other  insiduous  wiles,  so  prejudice  and 
poison  the  mind  of  the  said  Rachel  against  the  plaintiff,  and 
so  far  alienate  her  affections  from  her  said  husband,  as  to 
induce  the  said  Rachel  to  desire,  and  seek  to  obtain,  a  divorce 
or  separation  from  the  said  plaintiff ;  and  that  the  defendant, 
on  or  about  the  first  day  of  February,  1866,  did  counsel, 
advise,  aid  and  assist  the  said  Rachel  hi  efforts  to 
procure  the  commencement  of  proceedings  for  such  divorce 
or  separation,  he,  the  defendant,  well  knowing  that  no  cause 
or  lawful  ground  existed  for  either  a  divorce  or  separation. 

And  that  the  said  defendant  did  by  the  means  aforesaid, 
so  far  prejudice  and  poison  the  mind,  &c.,  of  the  said  Rachel 
against  the  said  plaintiff,  and  did  so  far  alienate  her  affec- 
tions from  the  plaintiff  as  to  persuade  and  induce  her  to 
refuse  to  recognize  or  receive  thp  plaintiff  as  her  husband ; 
and  that  on  or  about  the  15th  day  of  March,  1866,  the  said 
Rachel  acting  under  the  wrongful  and  unlawful  advice,  influ- 
ence and  direction  of  the  said  defendant,  did  refuse  to  recog- 
nize or  receive  the  plaintiff  as  her  husband,  or  to  live  with 
him  as  his  wife  ;  and  said  Rachel  has,  from  thence  hitherto, 
acting  under  the  like  advice,  influence  and  direction  of  the 
said  defendant,  persisted  in  such  refusal ;  and  by  means  of 
the  premises,  the  plaintiff  has  from  thence  hitherto,  wholly 
lost  and  been  deprived  of  the  comfort,  fellowship,  society, 
aid  and  assistance  of  the  said  Rachel,  his  said  wife,  in  his 
domestic  affairs,  and  also,  consequently,  of  the  affection, 
comfort  and  society  of  the  plaintiff's  infant  daughter,  which 
he,  the  plaintiff,  during  all  that  tune,  ought  to  have  had,  and 
otherwise  might  and  would  have  had ;  and  the  plaintiff  has 
thereby  been  otherwise  much  damnified  and  injured. 

Wherefore,  the  plaintiff  demands  judgment,  &c. 

Admitting,  as  a  demurrer  does,  the  facts  alleged,  do  they 
constitute  a  cause  of  action  ?  This  seems  to  be  the  only 
question  in  the  case.  It  is  insisted  that  the  acts  specifically 
charged,  are  not  unlawful ;  and  that,  therefore,  no  action  can 
be  maintained.  The  conclusion  from  the  premises  of  this 
proposition,  is  a  non  sequitur,  and  is  not  sound.  It  is  not 
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the  act  alone,  but  it  is  the  consequence  which  may  directly 
or  naturally  result  from  an  act,  for  which  the  party  may  be 
responsible  ;  and  most  especially  is  this  the  case  when  the 
act  is  done  mischievously,  designedly  and  wickedly,  or  with 
intent  to  produce-  the  consequences  that  ensue  ;  and  a  party 
is  answerable  criminally  as  well  as  civilly  for  such  conse- 
quences. 

The  questions  then  in  this  case  are,  were  the  consequen- 
ces alleged,  the  direct  and  natural  result  of  the  defendant's 
acts  ?  and  if  so,  are  they  the  subject  of  an  action,  or  the 
ground  of  damage  ? 

I  am  not  able  to  see  anything  unnatural  in  the  result 
charged,  but  the  contrary.  If,  as  admitted  by  the  demurrer, 
the  defendant  contrived,  and  with  a  wicked  intent,  tried  to 
deprive  the  plaiintiff  of  the  society,  affections,  aid  and  assist- 
ance of  his  wife,  and  with  such  intent  did  perform  the 
acts  alleged  ;  if  he  did  attempt  to  persuade  and  induce  her 
to  refuse  to  recognize  or  receive  the  plaintiff  as  her  husband  ; 
and  if  she  afterwards  did  so  refuse  to  recognize  or  receive 
her  said  husband,  or  to  live  with  him  as  his  wife  ;  if  the 
plaintiff  subsequently  lost,  and  was  deprived  of  the  comfort, 
fellowship,  society,  aid  and  assistance  of  his  wife  in  his 
domestic  affairs,  it  is  not  only  legally  the  direct  and  natural 
result  of  such  interference,  and  necessarily  to  be  deduced 
from  the  facts  alleged,  but  it  is  a  fact  that  stands  charged 
and  admitted  upon  the  record,  as  the  consequence  of  the 
act  of  the  defendant. 

This  brings  us  to  the  real  and  only  point  in  the  case  to  be 
considered.  Does  such  alienation  of  affection  —  such  refusal 
to  recognize  and  receive  the  plaintiff  as  her  husband,  and 
to  live  with  him  as  his  wife  —  such  deprivation  of  the  com- 
fort, fellowship  and  society  of  a  wife  —  such  loss  of  her  aid 
and  assistance  in  his  domestic  affairs,  as  is  charged,  when 
there  is  no  actual  physical  absence  or  separation  from  him, 
constitute  a  cause  of  action,  when  caused  as  charged  in  the 
complaint? 

Separation  is  the  usual  consequence  of  such  interference, 
and  the  cases  found  in  the  books  are  cases  of  actual  sepa- 
VOL.  XXYTT.  10 
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ration  from  the  house  and  home  of  the  husband.  And  it  is 
insif.'-jd  upon  the  argument,  that  an  allegation  of  pecuniary 
loss,  or  of  loss  of  service  by  an  actual  leaving  or  continuing 
away  from  service,  is  necessary  to  show  a  cause  of  action. 

I  do  not  think  this  argument  is  sound.  "  The  gist "  of  the 
action  is  the  loss  of  tfie  comfort  and  society  of  the  wife 
( Weedon  agt.  TimbreU,  5  Term  B.  357,  360).  ASHURST,  J., 
said  in  this  case :  "  The  gist  of  the  action  is  the  loss  of  the 
comfort  and  society  of  the  plaintiff 's  wife ;  that  is  always 
inserted  in  declarations  of  this  kind,  as  a  material  and  sub- 
stantial allegation,  and  the  forms  of  pleading  are  evidence 
of  the  law."  In  Hutchinson  agt.  Peck  (5  Johns.  R.  207-8), 
SPENCER,  J.,  held,  eren  in  the  case  where  a  father  had  given 
protection  to  his  child,  that  if  he  did  it  maliciously  or  impro- 
perly, against  the  will  of  the  husband,  and  thereby  deprived 
him  of  the  comforts  he  is  entitled  to  enjoy  from  her  aid  and 
society,  most  undoubtedly  an  action  will  lie. 

And  this  proposition  of  Judge  SPENCER  is  not  to  be 
Tegarded  as  being  at  all  in  conflict  with  the  remark  of  VAN 
NESS,  J.,  in  the  same  case,  who  said  :  "  The  true  and  only 
inquiry  is,  has  the  conduct  of  the  defendant  occasioned  dam- 
num  cum  injuria,  to  the  plaintiff  ?  If  both  have  been  shown, 
ihe  action  is  maintainable."  If  the  gist  of  the  action  be 
ihe  loss  of  the  comfort  of  the  society  of  the  wife,  then  dam- 
ages with  injury,  is  fully  stated  and  shown. 

In  Wensmore  agt.  Greenback  ( Willes'  R.  581),  it  was  laid 
down  :  "  that  by  '  injuria,'  is  meant  a  tortious  act ;"  and 
this  is  fully  charged  in  the  present  case. 

In  Hutchinson  agt.  Peck  (supra),  THOMPSON,  J.,  said :  "  the 
quo  animo  with  which  the  defendant  acted,  ought  to  have 
been  made  the  material  point  of  inquiry." 

In  this  case  before  us,  the  quo  animo  is  folly  alleged  and 
admitted.  In  the  case  of  Wensmore  agt.  Greenback  (supra), 
which  is  a  leading  case,  cited  with  approbation  in  Hutchison 
agt.  Peck,  the  same  objections  substantially,  were  made  to 
the  declaration  in  that  case  as  in  this,  of  omissions  of  alle- 
gations. Ch.  J.  WELLES  said  :  "  To  be  sure  it  must  be  an 
unlawful  procuring,  but  it  is  not  necessary  to  set  forth  all 
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the  facts  to  show  how  it  was  unlawful."  It  was  insisted  that 
it  was  necessary  to  state  in  the  complaint  that  it  was  by 
"  false  insinuations,"  but  the  judge  remarked,  "  that  it  was 
not  material  whether  they  were  true  or  false ;  if  the  insinu- 
ations were  true,  and  by  means  of  those,  the  defendant  per- 
suaded the  plaintiff's  wife  to  do  an  unlawful  act,  it  was 
unlawful  in  the  defendant."  And  again  he  says :  "  Every 
moment  that  a  wife  continues  absent  from  her  husband 
(without  justifiable  cause),  without  his  consent,  is  a  new 
tort,  and  every  one  who  persuades  her  to  do  so,  does  a  new 
injury,  and  cannot  but  know  it." 

Our  own  courts,  to  their  credit,  have  quite  uniformly 
adopted  the  same  high  moral  view  of  the  law  and  of  public 
policy  in  this  regard,  as  they  have  in  England.  In  Bennett  agt. 
Smith  (21  Barb  R.  441),  T.  E.  STEONG,  J.,  held  this  language  : 
"  The  wife  owes  to  the  husband  the  duty  of  living  with  him, 
and  seeking  to  promote  his  interests  and  happiness  ;  and  pre- 
venting the  performance  of  that  duty,  a  wrong  is  done  to 
him  involving  a  pecuniary  loss,  as  well  as  a  loss  of  peace 
and  comfort  in  the  marriage  relation.  Whoever  is  the 
wrong-doer,  he  should  be  subject  to  an  action  for  damages 
by  the  husband."  The  judge  who  tried  the  action  last  cited, 
charged  the  jury  "  that  if  the  defendant  by  persuasion  or 
force,  prevented  the  plaintiff's  wife  from  returning  to  her 
husband,  he  was  liable ;  or  if  he  persuaded  her  to  stay  away 
from  her  husband,  such  persuasion  was  an  unlawful  act,  and 
that  the  law  imputes  an  unlawful  purpose  to  all  persons  who 
do  an  unlawful  act ;  and  that  if  the  defendant  had  done 
either  of  these  he  was  liable,  without  reference  to  his  motives 
or  intentions." 

The  general  term  of  the  seventh  district  held  this  charge 
to  be  sound.  Such  an  injury  is  analogous  to,  and  differs 
only  in  degree  from  an  injury  to  the  husband  by  criminal 
conversation  with  the  wife.  In  each  case  it  is  alienating  the 
wife's  affections  from  her  husband,  and  destroying  the  com- 
fort he  enjoyed  in  her  society. 

So  in  the  case  of  Schuneman  agt.  Palmer  (4  Barb.  227), 
HAEBIS,  J.,  laid  down  the  rule :  "  The  husband  has  the  right 
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to  the  society  and  assistance  of  his  wife,  and  whoever  per- 
suades or  entices  her  to  separate  herself  from  him,  and  thus 
deprives  him  of  that  right,  is  liable  to  an  action."  And 
again  :  "  Whenever  a  wife  is  unjustifiable  in  abandoning 
her  husband,  he  who  knowingly  and  intentionally  assists 
her  in  thus  violating  her  duty  is  guilty  of  a  wrong,  for  which 
an  action  will  lie."  This  principle  was  repeated  in  Barnes 
agt.  Allen  (30  Barb.  663). 

The  case  before  us  differs  from  the  cases  cited  not  in  prin- 
ciple, but  only  in  the  fact  that  there  was  no  actual  departure 
of  the  wife  from  the  husband's  house.  But  how  does  this 
fact  change  the  case,  or  the  principle  to  be  determined  by  it  ? 
The  injury  in  either  case  is  the  same.  I  am  not  sure  that  it 
is  not  aggravated  by  her  remaining.  Here  was  the  same 
poisoning  of  the  mind,  the  same  alienation  of  her  affections, 
the  same  refusal  to  receive  him  as  her  husband,  and  to  live 
with  him  as  such  ;  the  same  refusal  of  her  comfort,  fellow- 
ship, society  and  of  her  aid  and  assistance  in  his  domestic 
affairs  ;  all  that  constitutes  the  gist  of  the  action,  all  equally 
induced  by  the  unlawful  act  of  advice  of  the  defendant. 
Her  actual  presence  with  him  under  such  circumstances, 
maintaining  towards  him  such  feelings,  could  afford  him  no 
relief,  but  would  rather  add  the  provocation  of  insult  to  the 
keenness  of  the  injury  inflicted ;  it  would  continue  a  present, 
living,  irritating,  aggravating,  if  not  consuming  source  of 
griof,  which  her  absence  might  in  a  measure  relieve.  At  all 
events,  it  would  relieve  him  from  the  burthen  of  her  sup- 
port. It  is  laid  down  by  Bishop  in  his  work  on  Marriage 
and  Divorce  (§§  797,  781,  782,  799),  that  the  refusal  of  a  hus- 
band or  wife  to  dwell  with  the  other  party  to  the  marriage 
as  husband  or  wife,  is  desertion  ;  and  the  same  authorities 
hold  that  there  may  be  a  desertion  though  the  parties  con- 
tinue to  occupy  the  same  house.  (1  Bishop,  §  779 ;  2  Lift. 
[Ky.]  It.  337;  Moss  agt.  Moss,  2  IndeU's  [N.  C.  B.]  35.) 

How  is  desertion  then  to  be  distinguished  from  separation  ? 
What  reason  is  there  that  requires  a  technical  physical  sep- 
aration to  constitute  a  cause  of  action  ?  I  apprehend  that 
the  separation  which  occasions  the  injury,  the  suffering,  the 
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loss,  is  based  upon  a  higher  principle  than  this  ;  it  strikes 
at  the  highest  enjoyment  of  life ;  it  is  alienated  affections ; 
it  is  the  loss  of  comfort,  fellowship  and  society  ;  it  is  the  loss 
of  aid  and  assistance  in  domestic  affairs  ;  the  loss  of  conju- 
gal rights.  It  may,  says  Bishop,  be  laid  down  as  a  rule,  that 
if  one  party  refuse  to  the  other  whatever  belongs  in  marriage 
alone,  from  causes  resting  in  the  will,  and  not  from  physical 
inability,  the  refusing  party  would  thereby  voluntarily  with- 
draw from  whatever  the  relation  of  marriage  distinguished 
from  any  other  relation  existing  between  human  beings,  is 
understood  to  imply.  Therefore,  he  should  be  holden  to  desert 
thereby  the  other  (§  782).  Let  the  law  be  administered  in  all 
its  fidelity  and  integrity,  but  let  it  not  be  made  the  subject  of 
this  reproach,  that  he  who  admits  the  infliction  of  the  injury 
complained  of  in  this  case,  may  escape  its  penaltiels  upon  a 
mere  frivolous  and  immaterial  technicality. 

I  think  the   order  of  the  special  term  was  right,  and 
should  be  affirmed. 


SUPEEME  COUET. 

THE  PEOPLE  ex  rel  EICHAED  M.  HENRY  agt.  CHARLES  G. 

CORNELL. 

A  corporator  of  a  municipal  corporation  has  a  right  to  have  a  general  inspection 
and  take  copies  of  the  public  documents  and  records  of  the  corporation,  under 
such  rules  and  restrictions  as  will  preserve  the  safety  of  the  records  and  pre- 
vent any  serious  interruption  of  the  duties  of  the  custos. 

New  York  Special  Teim,  November,  1866. 

THE  relator,  Eichard  M.  Henry,  obtained  from  Mr.  Jus- 
tice GEORGE  G.  BARNARD,  an  alternative  mandamus  to  Charles 
G.  Cornell,  street  commissioner  of  the  city  of  New  York, 
commanding  the  latter  to  permit  the  relator  to  see  and 
inspect  certain  contracts  and  vouchers  on  file  in  the  street 
department  of  said  city,  or  show  cause  to  the  contrary 
thereof.  The  relator' s  affidavit  showed  that  he  was  a  citizen 
of  said  city,  and  a  member  of  the  corporation,  "  The  mayor, 
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aldermen  and  commonalty  of  the  city  of  New  York ;"  that 
Cornell  was  an  officer  of  said  corporation,  being  the  head 
of  the  street  department,  a  department  of  the  government 
of  said  corporation ;  that  said  Cornell,  as  such  street  com- 
missioner, had  in  his  custody  certain  contracts  for  various 
public  works  done  under  his  direction,  and  certain  vouchers 
for  payment  of  the  public  moneys  of  said  corporation  made 
for  such  works  ;  that  the  relator  had  the  right,  as  a  mem- 
ber of  said  corporation,  to  see  and  inspect  all  such  contracts 
and  vouchers,  and  that  it  was  the  duty  of  said  Cornell  to 
exhibit  them  to  any  member  of  the  corporation ;  that  the 
relator  had  applied  to  said  Cornell  in  August,  1866,  for  per- 
mission to  see  such  documents,  which  was  refused  by  said 
Cornell. 

The  street  commissioner  replied  by  a  return,  stating  that 
he  was,  and  always  had  been,  willing  to  show  such  docu- 
ments, but  that  the  relator  had  demanded  them  as  the 
attorney  of  the  citizens'  association,  and  claimed  the  right 
to  take  them ;  that  he  denied  the  right  of  the  relator  to  see 
them ;  that  such  documents  were  in  danger  of  destruction 
or  mutilation,  if  they  must  be  exhibited  to  any  and  every 
person ;  that  to  afford  all  the  members  of  the  corporation 
the  right  to  inspect  the  files  and  records  of  his  office  would 
require  additional  offices  and  an  additional  staff  of  clerks 
beyond  those  allowed  by  law;  that  the  relator  must  show  some 
private  personal  interest  in  such  documents  before  he  should 
see  them. 

The  motion  for  a  peremptory  mandamus  was  argued  before 
Mr.  Justice  GEO.  G.  BARNARD,  at  special  term. 

JOSEPH  F.  DALY,  for  rdator,  and  tJie  citizens'  association. 

I.  The  relator  claims  the  right  as  a  member  of  this  cor- 
poration, to  see  and  inspect  the  papers  on  file  in  the  street 
department. 

II.  The  relator  as  a  citizen,  has  a  common  interest  with 
other  members  of  the  corporation,  in  the  matters  of  which 
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the  street  department  lias  control,  and  the  papers  relating 
to  such  matters. 

III.  The  right  of  the  relator  as  a  citizen,  to  inspect  those 
papers,  rests  upon  the  same  basis  as  every  right  under  our 
free  institutions. 

The  res  publica  from  which  our  republican  government 
takes  its  name,  includes  every  part  and  item  of  the  common 
wealth  or  common  property,  and  it  is  a  novel  doctrine  for 
the  street  commissioner  to  maintain  that  the  papers  and 
records  relative  to  the  common  property  belong  to  the  street 
commissioner  exclusively,  or  that  his  right  to  them  extends 
further  than  their  keeping  in  proper  shape  for  exhibition  at 
all  times. 

These  papers  which  we  call  for,  relate  to  the  public  streets, 
roads  and  works  of  this  city.  We  claim  an  equal  right  in 
all  ;  to  use  the  public  streets  and  to  inspect  the  records  con- 
cerning them.  The  street  commissioner's  duties  are  alike  to 
both  ;  to  keep  them  ready  for  such  use. 

The  street  commissioner,  as  the  agent  of  the  corporation 
and  its  members,  uses  their  money  to1  preserve  their  property, 
and  files  his  vouchers  and  evidences  of  the  proper  expendi- 
ture of  such  money. 

Why  are  these  evidences  preserved,  if  not  to  be  shown 
when  demanded  ? 

What  greater  or  more  personal  interest  can  the  relator 
show  than  that  he  is  a  member  of  the  corporation,  and  that 
he  desires  to  see  the  proofs  of  the  proper  expenditures  of  the 
common  money  by  the  common  agent  ? 

IV.  In  England,  the  right  of  a  member  of  a  corporation 
to  inspect  the  documents  of  the  corporation,  and  to  have  a 
mandamus  compelling  the  custodian  thereof  to  show  them, 
is  well  settled  (  Willcock  on  Hun.  Cor.  349,  and  cases  cited). 
Also,  the  right  of  a  subject  to  inspect  documents  of  public 
proceedings  lodged  in  the  custody  of  public  officers.  (1 
Wiss.  297  ;  Id.  240  ;  1  Black's  Rep.  39  ;  Rex  &  King,  2  T. 
R.  234  and  304.)  Also  the  right  of  a  manorial  tenant  to  have 
a  mandamus  compelling  the  lord  to  exhibit  the  court  rolls 
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and  books.     (3  T.  E.  141 ;  10  Earl,  235,  and  other  cases  cited 
above.) 

V.  These  cases  in  the  English  books  claim  that  the  relator 
mnst  show  a  pi-irate  right.     But  if  the  right  be  thus  far  con- 
ceded under  a  monarchial  government,  surely  under  our 
republican  government  one  step  further  may  be  taken,  and 
the  relator  permitted  to  show  as  his  right  the  right  which 
underlies  our  whole  fabric  of  government. 

In  England  public  officers  are  the  masters  of  the  people, 
and  the  agents  of  the  sovereign.  In  America  they  are  servants 
of  the  sovereign  people.  The  right  of  the  relator  is  superior 
to  any  which  an  English  subject  could  ever  claim. 

If  this  fact  is  not  clearly  appreciated  by  the  street  com- 
missioner, it  is  time  that  the  court  solemnly  declared  it. 

VI.  In  respect  to  the  books,  records  and  accounts  of  the 
county  of  New  York,  the  statute  has  declared  such  a  right 
in  the  people,  without  condition  or  exception  (1  Rev.  Stat. 
chap.  12,  tit.  2,  art.  1). 

In  respect  to  public  documents  of  the  city  of  New  York 
up  to  the  year  1699,  the'  statutes  of  the  state  have  expressly 
declared  this  right  without  condition  or  exception  (Laws  of 
1865,  chap.  171). 

There  is  no  reason  for  making  a  distinction  between  the 
public  papers  of  to-day  and  those  of  a  century  past ;  or 
between  those  of  the  city  and  those  of  the  county.  And  if 
the  legislature  has  omitted  to  declare  our  right  in  the  former, 
it  is  simply  a  defect  of  police,  which  the  court  will  remedy 
by  its  writ  of  mandamus,  because  "  in  justice  and  good  gov- 
ernment it  ought  to  be  done  "  (6  Sac.  Abr.  tit.  Hand.  418). 

At  all  events  the  intent  of  our  law  makers  is  plain,  and 
the  court  is  bound  to  carry  that  intent  into  force. 

VII.  The  street  commissioner  offers  but  two  reasons  for 
refusing  an  inspection  of  the  papers,  viz  :     That  it  "  would 
involve  a  serious  disturbance  of  the  necessary  details  of  his 
office,  and  impede  the  proper  working  thereof."     That  it 
would  require  a  larger  office  and  a   "  larger  staff  than  he 
now  employs,  to  secure  said  records  and  protect  them  from 
loss,  injury  or  mutilation." 
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We  answer  to  the  first,  that  if  we  have  the  right,  the  show- 
ing of  such  papers  is  a  part  of  the  necessary  details  and 
business  of  his  office. 

And  to  the  second  :  1.  That  the  Eevised  "Statutes  of  this 
state  making  it  forgery,  and  punishable  as  such,  to  tamper 
with  these  records,  sufficiently  protects  the  public  property, 
as  other  penal  statutes  protect  private  property  (4  R.  S. 
chap,  1,  tit.  3,  art.  3,  §§  26  and  69).  And  that :  2.  The  dan- 
ger of  mutilation  of  records  is  only  to  be  apprehended  from 
persons  having  private  interests  in  them,  and  not  from  a  party 
having  the  public  good  in  view,  as  the  relator,  Mr.  Henry, 
has. 

The  counsel  of  the  street  commissioner,  who  speaks  of  the 
destruction  and  robbery  of  public  papers  which  has  hereto- 
fore occurred,  will  no  doubt  readily  admit  that  the  criminal 
must  have  been  personally  and  pecuniarily  interested  in  the 
missing  documents. 

It  is  least  dangerous  to  entrust  them  to  the  investigation 
of  idle  curiosity,  and  even  to  a  person  who  seeks  them  with 
motives  inimical  to  the  official  who  has  possession  of  them, 
for  in  the  latter  case  the  searcher  will  be  only  too  solicitous 
to  carefully  preserve  evidences  of  delinquency,  and  the  only 
danger  consists  in  leaving  them  in  the  undisturbed  posses- 
sion of  the  official  himself. 

The  danger  apprehended  by  the  street  commissioner  is 
too  remote  to  influence  the  court. 

JOHN  K.  HACKETT  and 

BICHABD  O'GoBMAN,  for  street  commissioner. 

I.  The  cases  cited  on  behalf  of  the  relator,  from  the 
English  reports,  sustain  the  only  true  and  reasonable  posi- 
tion in  relation  to  the  claim  of  a  private  citizen  to  examine 
the  books,  vouchers,  <fec.,  of  a  public  office.  The  citizen 
must  have  some  private  interest,  connected  or  depending 
upon  the  proceeding  of  the  official,  and  which  is  affected  by 
the  documents  which  he  specially  desires  to  examine.  This 
is  justice  and  the  law.  The  relator  seeks  to  go  further,  and 
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claims  that  because  the  government  of  the  United  States  is 
republican  and  that  of  England  monarchial,  a  distinction  in 
this  matter  exists  between  the  respective  rights  and  duties 
of  citizens  and  public  officials  in  the  two  countries.  No  such 
distinction  exists.  The  official  in  both  cases  is  the  servant 
of  the  people.  In  both  cases  his  rights  and  his  duties  are 
measured  by  the  requirements  of  the  public  weal.  What 
the  public  good  requires  him  to  do  within  the  sphere  of  his 
office,  he  is  bound  to  do,  and  no  more. 

Now  the  public  good  does  not  require  a  public  official  to 
offer  the  original  public  documents  in  his  possession  to  any 
and  all  citizens  who  have  no  personal  interest  in  the  subject 
of  these  documents,  and  are  merely  actuated  by  motives  of 
idle  curiosity,  or  of  enmity  towards  the  official,  whose  official 
records  they  desire  to  inspect. 

The  court  will  perceive  that  the  argument  of  the  relator 
claims  the  right  of  inspection  for  such  a  class. 

To  afford  facilities  to  such  persons  would  not  be  for  the 
public  good,  but  would,  on  the  contrary,  manifestly  impede, 
disturb  and  prevent  the  public  service. 

The  confusion  and  ill  feeling,  which  would  be  sure  to  result 
from  such  a  practice,  must  suggest  themselves  to  the  court. 

Neither  is  it  reasonable  that  any  individual  citizen  having 
no  private  interest  or  concern  in  the  matter,  should  claim, 
as  against  a  public  official,  to  represent  the  public. 

The  public  official  is  himself  the  legal  representative  of 
the  public,  charged  specially  with  the  protection  of  the 
public  interests ;  and  in  default  of  any  proof  or  allegation 
to  the  contrary,  must  be  presumed  faithfully  to  discharge  his 
duty. 

It  is  a  part  of  his  duty  to  give  to  any  private  citizen  full 
information  as  to  any  public  transaction  in  which  his  per- 
sonal and  private  interests  are  concerned.  But  it  is  not  his 
duty  to  accept  every  individual  citizen  who  may  apply  to  him, 
no  matter  how  respectable,  as  the  self-elected  representative 
of  the  public,  and  to  confide  to  him  all  the  information, 
documents,  vouchers,  &c.,  which  have  been  placed  in  the 
charge  of  such  official,  in  trust  for  the  whole  public. 
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It  will  be  seen  that  the  distinction  in  the  English  cases, 
is  the  key  to  the  solution  of  this  class  of  questions. 

Every  citizen  has  a  right  to  get  from  every  public  official 
all  reasonable  information  as  to  any  public  matter  affecting 
his  own  private  interest,  of  which  informafion  the  official  is 
the  proper  depository. 

The  claim  that  each  citizen  can,  when  he  pleases,  go  into 
a  public  official's  office,  claim  to  represent  the  whole  public, 
and  demand  the  right  to  see  and  copy  then  and  there  all 
the  public  documents,  is  simply  absurd. 

BARNARD,  J.  The  question  presented  in  this  matter  is 
this  :  Has  a  corporator  of  a  municipal  corporation  a  righ.t 
to  have  a  general  inspection,  and  take  copies  of  the  public 
documents  and  records  of  the  corporation  of  which  he  is  a 
member,  under  such  rules  and  restrictions  as  will  preserve 
the  safety  of  the  records,  and  prevent  any  serious  interrup- 
tion of  the  duties  of  the  custos  ? 

Upon  the  argument,  I  was  strongly  of  opinion  that  such 
corporator  had  such  right,  and  subsequent  reflection  and 
investigation  has  confirmed  that  opinion. 

It  was  claimed  and  strongly  urged  on  the  argument,  that 
such  corporator  had  a  right  to  inspect  such  records  only 
when  he  had  some  private  interest,  for  the  enforcement  and 
protection  of  which,  the  inspection  of  certain  documents  is 
necessary,  and  that  even  then  the  inspection  must  be  limited 
to  those  documents  ;  and  it  was  claimed  that  this  rule  was 
established  by  the  English  decisions. 

I  have  examined  the  English  authorities  referred  to  on 
the  argument,  and  also  such  as  I  have  been  able  to  discover 
in  the  books,  and  think  that  none  of  them  so  restrict  the 
right  of  inspection,  while  many  of  them  distinctly  uphpld 
the  right  of  a  general  inspection. 

In  Rogers  agt.  Jones  (5  D.  &  R.  p.  484),  it  did  not  appear 
on  the  moving  papers,  that  any  question  was  involved  in 
the  cause  which  could  justify  an  inspection  of  the  court 
rolls,  yet  the  mandamus  applied  for  was  ordered  to  issue. 

In  King  agt.  SheUey  (3  T.  R.  142),  the  respondent  offered 
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to  show  everything  connected  with  the  demandant's  title, 
but  the  demandant  claimed  the  right  to  general  inspection, 
and  mandamus  went  accordingly. 

In  Herbert  agt.  Ashburn  (1  Wils.  p.  297),  a  rule  was  made 
requiring  the  plaintiff  to  show  cause  why  the  defendant 
should  not  have  liberty  to  inspect  the  books  of  the  sessions 
of  the  corporation  of  Kendale,  it  was  objected  that  the  party 
is  not  entitled  to  see  the  books  unless  he  can  show  to  the 
court  by  affidavit,  that  they  contain  matters  relating  to  the 
thing  in  question,  which  is,  whether  the  park  lands  be  within 
the  town  or  corporation  of  Kendale  ?  Sed  per  curiam  : 
"  These  are  public  books  which  everybody  has  a  right  to 
s.ee,"  and  the  rule  was  made  absolute,  without  hearing  the 
other  side. 

Upon  the  facts  appearing  before  the  court  in  the  above 
three  cases,  the  decisions  made  therein  could  only  be  made 
upon  the  ground  that  a  corporator,  from  the  mere  fact  of 
being  a  corporator,  had  a  right  to  a  general  inspection  of 
the  books  and  records  of  the  municipal  corporation  of  which 
he  was  a  member  ;  consequently  the  court  must  be  regarded 
as  having  in  making  these  decisions,  decided  in  favor  of  such 
right. 

Thus  we  see  an  eminent  writer  on  the  subject  of  munici- 
pal corporations  (Glover  on  Municipal  Corporations,  p.  262), 
lays  down  the  following  text  as  being  derived  from  the 
decisions  :  "  Every  corporator  has  a  right  to  inspect  all  the 
records,  books  and  other  documents  of  the  corporation  upon 
all  proper  occasions,  and  if  upon  application,  the  officer  who 
has  the  custody  refuse  to  show  them,  the  court  will  grant  a 
mandamus  to  enforce  his  right." 

There  are  some  cases  which  at  first  blush  would  appear 
to  be  authorities  against  the  right  of  general  inspection,  but 
on  close  examination  they  do  not  turn  out  to  be  so. 

Thus  in  King  agt.  Babb  (3  T.  R.  580),  the  court  while 
deciding  that  upon  a  rule  of  inspection  made  in  a  suit,  the 
party  is  restricted  to  an  inspection  of  such  documents  as 
have  a  bearing  on  the  subject  matter  of  the  litigation,  yet 
do  not  undertake  to  decide  that  any  such  rule  of  restriction 
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obtains  when  a  corporator  sues  out  a  writ  of  mandamus 
founded  solely  on  his  right  to  inspect  as  being  a  corporator. 

In  King  agt.  Attgood  (7  T.  E.  p.  746),  it  was  held  that  a 
rule  for  inspection  could  not  be  made  unless  a  suit  was  pend- 
ing. This  doctrine,  however,  was  distinctly  overruled  in 
King  agt.  Lucas  (10  East,  235).  In  King  agt.  Lucas,  it  was 
held  that  the  demandant  had  a  private  interest  to  subserve 
in  the  inspection  called  for.  This  was  undoutedly  good 
ground  for  making  the  order.  But  the  bare  placing  by  a 
court  of  its  decision  on  one  good  ground,  neither  expressly 
nor  impliedly  decides  that  there  are  not  other  equally  good 
grounds.  The  court  in  King  agt.  Lucas,  does  not  undertake 
either  to  overrule  the  first  three  cases  I  have  referred  to,  nor 
to  deny  the  right  of  a  corporator  to  a  general  inspection. 
A  good  ground  applicable  to  that  particular  case  existed  for 
granting  the  order,  and  the  court  chose  to,  and  did,  put  its 
decision  on  that  ground. 

The  English  authority  seems  to  me  to  be  in  favor  of,  and 
not  against  the  right  of  a  corporator  to  a  general  inspection. 

I  see  no  principle  upon  which  it  can  be  held  that  a  corpo- 
rator of  a  municipal  corporation  has  not  a  right  to  a  general 
inspection  of  the  public  records. 

It  is  true  that  the  whole  body  of  the  corporators  acting 
through  their  legally  constituted  representatives,  as  well 
perhaps  as  the  legislature  under  which  the  corporation  holds 
its  charter,  may  make  laws  and  ordinances  restricting  the 
right  of  general  inspection,  but  unless  there  is  some  such 
restriction,  I  am  unable  to  see  any  principle  upon  which  it 
can  be  held  that  a  corporator  has  not  a  right  to  a  general 
inspection  of  "  public  records  of  the  corporation."  In  the 
language  of  the  court  in  Herbert  agt.  Ashburn,  "  these  are 
public  books  which  everybody  has  a  right  to  see." 

I  have  been  referred  to  no  express  enactment  either  by 
the  corporation  or  the  legislature,  restricting  the  right  of 
inspection,  nor  have  I  been  furnished  with  any  argument 
showing  that  any  such  restriction  is  necessarily  implied  from 
the  framework  of  the  charter  of  the  corporation,  and  the 
acts  of  the  legislature  in  reference  thereto.  If  the  learned 
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counsel  cannot  find  any  such  express  enactment,  nor  furnish 
any  such  argument,  it  would  be  fair  to  assume  that  no  such 
enactment  exists,  and  that  no  such  argument  can  be  fur- 
nished. 

I  have  been  unable  myself  to  find  any  such  positive  enact- 
ment, and  am  unable  to  see  any  implied  restriction  in  the  frame 
work  of  the  charter,  or  in  the  various  legislative  acts  relative 
thereto.  The  citizens  within  the  corporate  limits  constitute 
the  corporation,  while  the  mayor,  aldermen,  common  council, 
street  commissioner  and  others,  are  its  officers  or  agents,  to 
whom  are  confided  under  certain  restrictions,  the  care  and 
managements  of  the  property,  business  and  interests  of  the 
corporation.  If  from  the  bare  facts  that  corporations  can 
only  act  through  officers  or  agents,  and  that,  therefore,  offi- 
cers are  appointed  to  whom  the  care  of  the  property,  busi- 
ness and  interests  ojf  the  corporation  are  entrusted,  and  who 
are  subject  to  removal  before  the  time  for  which  they  are 
appointed  has  expired,  and  who  are  also  subject  on  the  expi- 
ration of  their  terms  to  be  replaced  by  others,  at  the  will  of 
the  corporators,  it  results  that  immediately  on  the  appoint- 
ment of  such  officers  the  corporators  have  no  longer  any 
interest  in  the  manner  in  which  their  property,  business  and 
interest  is  cared  for,  conducted  and  looked  after  by  their 
agents,  then  it  also  follows  that  the  corporators  would  have 
no  right  to  inspect  the  books  and  papers  in  the  custody  of 
the  officers  relating  to  their  official  business.  If,  however, 
the  corporators,  notwithstanding  the  appointment  of  such 
officers,  still  retain  an  interest  in  the  manner  in  which  their 
property,  business  and  interests  is  cared  for,  conducted  and 
looked  after,  then  it  follows  that  they  have  a  right  to  as  fall 
knowledge  of  all  the  official  acts  of  their  officers  as  the  offi- 
cers themselves  have,  so  as  to  enable  them  to  ascertain 
whether  their  officers  have  performed  their  duty  in  such  man- 
ner as  is  acceptable  to  them,  with  a  view  to  determine 
whether  they  will  continue  them  in  office  or  not. 

It  cannot  be  seriously  questioned  but  that  the  corporators, 
notwithstanding  the  appointment  of  officers  to  conduct  the 
business  of  the  corporation,  still  retain  a  very  great  interest 
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in  the  mode  and  manner  in  which  it  may  be  conducted,  and 
consequently  upon  the  above  reasoning,  have  a  right  to  full 
knowledge  of  all  the  official  acts  of  their  officers,  and  of 
course  a  right  to  all  the  means  of  knowledge  which  their 
officers  possess  in  their  official  capacity. 

I  have  come,  therefore,  to  the  conclusion  that  both  on 
authority  and  principle,  the  relator  is  entitled  to  the  inspec- 
tion he  asks,  and  also  to  make  such  copies  of  public  docu- 
ments as  he  desires. 

There  is  one  argument  against  granting  the  writ  remain- 
ing to  be  noticed. 

That  argument  is,  that  it  would  be  very  inconvenient  to 
allow  every  citizen  that  chooses  so  to  do,  to  come  into  the 
office  and  inspect  documents,  and  make  copies  of  them  ;  and 
it  is  suggested  that  if  they  be  allowed  so  to  do,  larger  accom- 
modations, and  a  larger  clerical  force  would  be  required.  I 
do  not  understand  that  there  is  any  serious  difficulty  in  pro- 
curing larger  accommodations  and  more  clerical  force,  if 
that  should  be  found  necessary.  But  this  is  a  mere  antici- 
pated difficulty,  which  I  apprehend  will  not  practically  occur. 
If  it  should  occur,  I  see  no  difficulty  in  providing  means  to 
remove  it. 

Of  course  the  street  commissioner  has  the  right  and  power 
to  prescribe  reasonable  general  rules  as  to  the  hours  during 
which  citizens  may  inspect  the  records  of  his  office,  and 
also  such  reasonable  general  rules  as  shall  be  necessary  to 
preserve  the  records  from  loss  or  mutilation. 

Mandamus  must  issue. 
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SUPEEME  COURT. 

THE  GBOCEBS'  NATIONAL  BANK  of  the  city  of  New  York  agt. 
GEORGE  A.  CLABK. 

An  action  to  recover  damages  for  the  fraudulent  misapplication  or  conversion  of 
property  by  an  officer  or  agent  of  a  banking  association,  is  assignable  ;  and  the 
officer  or  agent  may  be  arrested  and  field  to  bail  at  the  suit  of  the  assignee. 

The  attribute  of  assignabUtty  is  not  confined  to  rights  of  action  belonging  to  nat- 
ural persons  ;  it  extends  with  equal  effect  to  those  belonging  to  artificial per- 
sons. 

New  York  General  Term,  January,  1866. 

Before  INGRAHAM,  CLERKE  and  BARNARD,  Justices. 

THIS  action  is  brought,  as  appears  by  the  affidavit,  to 
obtain  the  arrest  (and  the  order  of  arrest),  on  a  claim  for 
" property  embezzled  or  fraudulently  misapplied,"  "by  an 
officer  of  a  banking  association,"  pursuant  to  subdivision 
2,  of  section  179,  of  the  Code. 

GEORGE  "W.  PARSONS,  for  defendant. 

First.  If  this  arrest  can  be  sustained,  it  must  be  on  purely 
technical  grounds.  There  are  no  equitable  or  just  consider- 
ations to  sustain  it. 

What  are  the  facts  ?  A  young  officer  in  a  bank,  acting  in 
pursuance  with  the  general  confidential  dealings  between 
the  senior  officers  and  a  customer  of  high  standing,  trusts 
the  dealer  in  an  irregular  way.  It  appears  that  in  some 
instances  the  cashier  and  others  in  the  bank  knew  of  the 
transactions,  and  assented  to  them. 

Grant  that  this  does  not  lessen  the  offense  against  the 
stockholders,  it  destroys  any  theory  of  criminal  intent  on 
the  part  of  defendant. 

Again,  admit  for  the  argument,  that  the  offense  was  willful 
and  corrupt,  the  parties  in  interest,  responsible  for  the 
affairs  of  the  bank,  have  allowed  the  claim  to  grow  stale. 
It  is  over  eight  years  old.  They  obtain  an  indictment  for 
an  alleged  high  crime,  and  hold  this  young  man  under  its 
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ban  for  seven  or  eight  years,  until  even  the  officers  of  jus- 
tice, as  well  as  the  officers  of  the  bank  say,  enough,  the  pun- 
ishment has  equalled  the  offense  ;  they  condone  it  ;  they 
invite  the  offender  to  resume  his  family  associations  and 
avocations,  and  assure  him  he  will  be  no  further  molested. 
The  stocholders  interested  in  the  loss  sustained  by  the  bank, 
cease  to  exist. 

If  a  man  be  inveigled  into  an  exposure  to  arrest,  the  court 
will  intervene  and  discharge.  Are  there  not  equitable  rea- 
sons in  this  case  which  make  it  more  obligatory  upon  the 
court  to  dismiss  this  prosecution  ? 

Second.  The  bank  allowed  the  claim  against  the  principal 
debtor  to  be  barred  by  the  statute  of  limitations  ;  they  did 
more  ;  they  discharged  that  debtor  ;  they  cancelled  his  obli- 
gations, viz  :  the  certified  checks.  Can  they  now  hold  the 
defendant,  who  did  not  profit  by  the  transaction,  and  was  a 
mere  surety? 

Third.  It  cannot  be  contended  that  the  Grocers'  National 
Bank,  plaintiffs  herein,  are  in  any  sense  the  same  institution 
as  the  original  Grocers'  Bank. 

1.  The  original  bank  became  extinct  when  it  went  into  the 
hands  of  a  receiver. 

2.  When  it  was  revived,  or  the  charter  was  restored,  it 
was  another  institution  of  the  same  name.     It  was  re-crea- 
ted with  different  capital,  and  a  new  set  of  stockholders. 

3.  But  it  disposes  of  this  point  to  say  that  the  Grocers' 
Bank  was  a  state  institution  ;  a  creature  of  state  law  ;  while 
the  Grocers'  National  Bank  is  a  corporation  created  under 
a  law  of  congress. 

a.  It  does  not  help  to  answer  this  to  say  that  the  trans- 
formation is  made  by  the  consent  of  the  state,  for  it  merely 
permits  the  state  institution  to  cease  to  exist,  and  it  is  by 
the  law  of  congress  that  the  bank  obtains  its  first  existence. 

6.  Either  the  Grocers'  Bank  own  this  claim,  and  can  sue 
by  virtue  of  the  power  contained  in  the  enabling  act  of 
1865,  or  it  has  been  transferred  to  the  plaintiffs. 

Fourth.  This  transfer  being  assumed,  we  say  that  this 
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action  is  based  upon  a  tort  ( Union  Bank  agt.  Mott,  27  N.  Y. 

R.  e::  3). 

This  action  could  not  be  sustained  but  for  the  allegation 
of  a  crime.  It  is  not  claimed  that  the  offense  was  commit- 
ted against  the  plaintiffs'  bank,  but  against  the  original  Gro- 
cers' Bank. 

Fifth.  Then  plaintiffs  can  claim  a  standing  in  the  case 
only  as  assignees  of  the  demand. 

1.  But  it  has  been  held  that  such  torts  could  not  be 
assigned.     (Lamphere  agt.  Hall,  26  How.  509 ;  Hyslop  agt. 
Randall,  4  Duer,  660  ;    Zabriskie  agt.  Smith,  3  Kern.  322  ; 
McMalion  agt.  Allen,  12  Abb.  275,   General  Term,  First  Dis- 
trict ;  Borst  agt.  Baldioin,  30  Barb.  180  ;  Hall  agt.  Robinson, 
%  Comst.  293 ;  Gardner  agt.  Adams,  12  Wend.  297.) 

2.  In  any  case  which  seems  to  hold  a  contrary  doctrine, 
it  has  been  upon  the  ground  of  relation  of  the  trespass  or 
tort  to  property,  so  that  the  tort  could  not  be  separated  from 
ihe  injury  to  property.      (McKee  agt.  Judd,  2  Kern.  622  ; 
Gillett  agt.  Fairchild,  4  Den.  80 ;  North  agt.  Turner,  9  Serg. 
&  Rawle,  244.) 

3.  Here  the  very  essence  as  well  as  substance  of  the  action 
is  the  alleged  tort. 

4.  The  action  is  to  recover  for  money  alleged  to  have 
been  embezzled  or  fraudulently  misapplied,  or  for  alleged 
misconduct  in  office,  under  subdivision  2,  of  section  179. 

Sixth.  If  it  be  urged  that  it  is  competent  to  waive  the 
tort  and  sue  on  an  implied  promise  or  contract,  the  answer 
is,— 

1.  If  the  tort  be  waived,  then  the  right  to  arrest  must  be 
abandoned;  but 

2.  It  does  not  appear  that  either  bank  ever  did  waive  the 
tort.     The  action  appears  to  be  brought  for  the  tort. 

3.  In  either  view  the  arrest  must  fail. 

Seventh.  It  is  plain  that  this  claim  is  barred  by  the  statute 
of  limitations. 

1.  The  defendant  as  matter  of  law,  never  lost  his  residence 
in  this  state  until  he  removed  to  Arkansas,  where  he  resided 
but  two  years.  The  statute  says  :  "  If  after  such  cause  of 
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action  shall  have  accrued,  such  person  shall  depart  from, 
and  reside  out  of  this  state,  the  time  of  his  absence  shall  not 
be  deemed  or  taken  as  any  part  of  the  time  limited  for  the 
commencement  of  such  action  "  (Code,  §  100). 

2.  This  statute  is  construed  as  we  insist  it  should  be,  in 
Cole  agt.  Jessup  (10  N.  Y.  103).  Defendant's  return  was 
public,  and  he  could  have  been  sued.  It  is  not  necessary 
to  show  that  plaintiffs  knew  of  it.  (See  last  case.) 

WILLIAM  A.  COUBSEN,  for  plaintiff. 

By  the  court,  CLEEKE,  J.  The  only  question,  among  those 
presented  on  this  motion,  of  which  I  entertained  any  doubt 
on  the  argument,  is  that  relating  to  the  assignability  of  the 
demand. 

This  is  nothing  more  or  less  than  an  action  to  recover 
damages  for  the  fraudulent  misapplication  or  conversion  of 
property  by  an  officer  or  agent  of  a  banking  association. 
If  the  property  of  an  individual  was  thus  misapplied  or  con- 
verted, there  would  be  no  doubt  that  the  right  to  recover 
damages  against  the  wrong-doer  would  survive  to  his  execu- 
tors or  administrators  (3  R.  S.  746,  §  1,  5th  ed.) ;  it  would  be 
assets  in  their  hands.  If  he  had  assigned  it,  the  claim  would 
be  recoverable  by  his  assignee.  In  other  words,  it  is  assign- 
able. Why  then  should  not  the  same  kind  of  wrong  be 
equally  assignable,  and  be  equally  deemed  assets,  when  com- 
mitted against  a  banking  association?  The  attribute  of 
assignability  is  not  confined  to  rights  of  action  belonging 
to  natural  persons ;  it  extends  with  equal  effect  to  those 
belonging  to  artificial  persons. 

The  right  of  action,  then,  in  this  case,  passed  as  assets  to 
the  plaintiffs,  from  the  Grocers'  Bank  to  the  Grocers' 
National  Bank,  by  operation  of  the  act  of  1865  (Laws  of 
1865,  jp.  171,  §6). 

The  order  should  be  affirmed,  but  I  think  the  ends  of  jus- 
tice will  be  sufficiently  answered  by  holding  defendant  to 
bail  in  $20,000,  &c. 
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ANGUS  Koss  agt.  THE  MAYOR,  &c.,  OF  NEW  YORK. 

The  court  has  no  power  to  order  a  compulsory  reference  of  an  action  brought  to 
recover  damages  not  arising  out  of  contract,  even  though  the  items  of  damage 
which  are  to  be  examined  be  ever  so  numerous. 

An  action  brought  against  the  corporation  of  the  city  of  New  York,  under  the  act 
of  1855,  which  renders  the  corporation  liable  for  damages,  for  destruction  of  or 
injury  to  property,  by  a  mob,  cannot  be  compulsorUy  referred,  although  in  ascer- 
taining the  plaintiff's  damages,  a  long  and  probably  tedious  examination  of  the 
extent  of  the  injury  and  value  of  the  property  must  be  had. 

Special  Term,  November,  1866. 
MOTION  for  a  reference. 

G.  W.  PARSONS,  far  the  motion. 

RICHARD  O'GORMAN,  counsel  to  the  corporation,  opposed. 

MONELL,  J.  This  is  an  action  to  recover  damages  for  the 
destruction  of  property  by  rioters,  in  July,  1863.  The  trial 
of  the  action  will  require  the  examination  of  a  large  number 
of  items  of  property  injured  or  destroyed,  the  value  of  which 
constitute  the  damages  the  plaintiff  seeks  to  recover ;  and 
it  is  claimed  that  such  large  number  of  items  constitutes  an 
account,  and  renders  the  action,  therefore,  a  referable  one. 

The  language  of  the  Code  and  of  the  Revised  Statutes, 
in  respect  to  the  referability  of  actions,  is  the  same  ;  and  a 
compulsory  reference  can  be  ordered  only  where  the  trial 
will  require  the  examination  of  a  long  account ;  and  accord- 
ing to  all  the  cases,  "  account "  must  be  taken  in  the  ordi- 
nary acceptation  of  the  word. 

Under  the  Revised  Statutes  it  was  uniformly  decided  that 
actions  for  torts  were  not  referable.  (Silmser  agt.  Bedfield, 
19  Wend.  21 ;  DedericJcs  Admin.  agt.HicJdey,  Id.  108.)  And 
even  in  covenant  a  reference  was  not  allowed  where  mere 
items  of  damage  were  to  be  examined  (Thomas  .agt.  Eedbt 
6  Wend.  503). 

Under  the  Code  the  decisions  are  as  uniform,  and  I  have 
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not  been  able  to  find  any  case  holding  that  actions  for  torts 
can  be  compulsorily  ordered  to  a  reference. 

I  was  referred  on  the  argument  to  several  cases  which  it 
was  supposed  favored  the  reference  of  actions  like  the  one 
in  question.  But  I  do  not  find,  upon  examining  those  cases, 
that  they  in  any  degree  sustain  the  plaintiff's  motion.  In 
Keeler  agt.  Pouglikeepsie,  &c.  Plank  Road  Co.  (10  Hoiv.  Pr. 
It.  11),  the  action  was  upon  a  contract  for  constructing  a 
plank  road,  and  there  being  a  long  account,  the  action  was 
clearly  referable.  Mills  agt.  Thursby  (11  How.  Pr.  R.  113), 
and  Jackson  agt.  DeForrest  (14  Id.  81),  were  cases  of  part- 
nership accounting,  and  expressly  within  the  letter  of  the 
statute.  Atoclia  agt.  Garcia  (15  Abb.  Pr.  R.  303),  was  also 
on  contract. 

I  was  also  referred  to  some  cases  on  insurance  policies, 
which  were  held  to  be  referable.  Without  stopping  to 
distinguish  between  such  actions,  and  such  as  seek  to  reco- 
ver damages  for  injury  to  or  destruction  of  property,  it  is 
enough  that  the  power  to  refer  insurance  cases  is  much 
doubted  (McLean  agt.  East  River  Ins.  Co.  8  Bosw.  700),  and 
has  been  allowed  only  when  no  issue  besides  the  ascertain- 
ment of  the  value  of  the  property  injured  or  destroyed, 
remained  to  be  tried  (Samble  agt.  Mechanics'  Ins.  Co.  1  Holly 
56).  Whereas,  it  has  frequently  been  decided  since  the 
Code,  that  actions  for  wrongs,  or  not  arising  on  contract, 
cannot  be  compulsorily  referred.  In  Sharp  agt.  The  Mayor  ^ 
&c.,  of  N.  T.  (9  Abb.  426),  the  action  was  by  a  lessee  of  a 
ferry  to  recover  damages  for  alleged  failure  of  defendants' 
title.  Judge  CLEEKE  says :  "  Compulsory  references  should 
be  rigorously  confined  to  cases  invoking  the  examination  of 
a  bona  fide,  account  in  an  action  of  contract."  McMaster 
agt.  Sooth  was  to  recover  damages  for  injury  to  property, 
caused  by  the  defendant's  negligence.  The  property  con- 
sisted of  a  large  number  of  planes,  and  a  great  number  of 
tools.  A  reference  was  refused.  Dewey  agt.  Field  (13  How. 
Pr.  R.  437),  was  against  a  sheriff  for  a  false  return  to  an  exe- 
cution. It  is  there  said,  "  the  examination  of  numerous  items 
of  damage,  does  not  constitute  an  account  between  the 
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parties,  within  the  meaning  of  that  term."  And  NcCuttough 
agt.  Brotiie  (Id.  346),  was  an  action  for  damages  for  false 
representations,  and  it  was  said,  "when  the  items  to  be 
investigated  are  made  the  subject  of  examination,  in  order 
to  recover  damages  strictly  and  properly  so  called,  either 
party  has  a  right  to  have  the  issues  tried  by  a  jury." 

It  will  be  seen,  therefore,  that  the  current  of  decision  is 
in  opposition  to  the  power  of  the  court  to  make  compulsory 
reference  of  actions  brought  to  recover  damages  not  arising 
out  of  contract,  even  although  the  items  of  damage  which 
are  to  be  examined  be  ever  so  numerous. 

This  action  is  brought  under  the  act  of  1855,  which  ren- 
ders the  corporation  liable  for  damages,  for  destruction  of 
or  injury  to  property,  by  a  mob.  And,  although,  in  ascer- 
taining the  plaintiff's  damages,  a  long  and  probably  tedious 
examination  of  the  extent  of  the  injury  and  value  of  the 
property  must  be  had,  yet  the  case  does  not  fall  among  such 
as  the  court  has  the  power,  without  the  consent  of  parties, 
to  order  to  a  reference.  I  regret  that  it  is  so.  Not  only 
might  much  time  of  courts  and  juries,  now  occupied  in  the 
mere  assessment  of  the  value  of  property  in  this  class  of 
cases,  be  more  advantageously  employed,  but  results  more 
accurate  and  satisfactory  could  be  obtained,  by  the  time  and 
care  which  referees  would  bestow  in  investigating  such 
claims.  But  the  legislature  has  confined  the  power  to  a  class 
only,  and  we  cannot  enlarge  the  statute  to  cover  or  include 
other  eases. 

The  motion  must  be  denied. 
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SUPEEME  COURT. 

THE  PEOPLE  ex  rel.  EDWAKD  M.  BANKS  and  others,  appellants 
agt.  THE  BOAED  or  EDUCATION  of  the  city  and  county  of 
New  York,  respondents. 

By  the  provisions  of  the  act  of  1864,  principals  (teachers)  and  vice  principals 
(teachers)  for  the  common  schools  in  the  several  wards  in  the  city  of  New  York, 
shall  be  appointed  by  the  Board  of  Education,  upon  the  written  nomination  of 
a  majority  of  the  trustees  of  the  ward. 

The  actual  appointment  being  thus  vested  in  the  Board  of  Education,  it  necessa- 
rily follows  that  the  power  of  removal  of  teachers  is  also  vested  exclusively 
in  said  board.  Consequently  the  Board  of  Education  have  the  power  of  deci- 
ding when  a  vacancy  in  the  office  of  a  teacher  has  occurred. 

Therefore,  the  tender  of  resignation  by  a  principal  or  vice  principal,  should  ba 
directed  and  delivered  to  the  Board  of  Education,  and  not  to  the  trustees  of 
common  schools  of  the  ward  where  such  principal  or  vice  principal  is  acting. 

New  York  General  Term,  November,  1866. 

Before  INGEAHAM  CLEEKE  and  BAENAED,  Justices. 

APPEAL  from  order  made  by  Mr.  Justice  BAENAED,  deny- 
ing motion  for  mandamus. 

The  relators,  citizens  of  this  state  and  residents  of  the 
twenty-first  ward  of  the  city,  and  trustees  of  common  schools 
in  that  ward,  on  an  order  to  show  cause,  applied  for  a  man- 
damus to  compel  the  defendants,  the  Board  of  Education, 
to  appoint  Abner  B.  Holley  principal  teacher  of  the  male 
department  of  ward  school  No.  49,  situated  in  said  ward. 

The  motion  was  denied  on  the  moving  papers,  no  papers 
being  read  or  used  in  opposition. 

The  facts  upon  which  the  application  was  based,  aside 
from  their  bearing  upon  the  position  and  office  of  the  rela- 
tors, and  the  organization  of  the  school  department  and  the 
schools  under  its  charge,  were  simply  these  : 

1st.  Prior  to,  and  on  January  19th,  1866,  one  William  H. 
Wood  was  the  principal  teacher  of  the  male  department  of 
ward  school  No.  49,  duly  appointed  and  acting. 

2d.  On  that  day,  in  a  communication  to  the  board  of  trus- 
tees of  that  ward,  he  resigned  the  position.  The  resigna- 
tion to  take  effect  May  1st,  1866. 
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3d.  On  the  19th  day  of  February,  1866,  the  resignation 
was  finally  accepted  by  the  board  of  trustees. 

4th.  On  the  5th  of  March,  1866,  at  a  meeting  of  the  said 
board  of  trustees,  all  the  members  being  present,  Abner  B. 
Holley  was  duly  nominated  for  the  position,  to  supply  the 
place  of  Wood,  as  such  principal  teacher. 

5th.  The  said  trustees  did  thereupon,  in  proper  form  in 
writing,  nominate  Holley  to  the  Board  of  Education  for 
appointment  to  the  place  made  vacant  by  the  resignation, 
and  said  nomination  in  all  things  conforming  to  the  statute, 
was  on  the  7th  day  of  March,  laid  before  the  Board  of 
Education. 

6th.  On  the  2d  day  of  May,  1866,  the  Board  of  Educa- 
tion took  up  and  considered  the  said  nomination,  and  refused 
to  act,  upon  the  ground  that  Wood  had  not  resigned,  and 
that  there  was,  therefore,  no  vacancy. 

7th.  Holley  was  in  all  respects  qualified  for  the  appoint- 
ment, and  held  the  necessary  certificates  of  qualification, 
and  the  relators  are  advised  and  believe  that  there  was  and 
is  a  vacancy  in  the  position  of  principal  teacher  in  the  male 
department  of  said  school,  which  should  be  filled  by  the 
appointment  of  their  nominee. 

H.  W.  JOHNSON  and 

W.  F.  ALLEN,  counsel  for  appellants. 

I.  The  relators  as  trustees,  are  by  law  charged  with  the 
conduct  and  management  of  the  schools  within  the  ward, 
and  have  a  duty  to  perform  in  the  selection  and  appoint- 
ment of  teachers,  and  in  their  capacity  as  trustees,  may 
resort  to  a  writ  of  mandamus,  when  that  is  a  proper  remedy, 
to  compel  action  by  others  in  matters  affecting  the  schools 
under  their  charge. 

As  citizens  interested  in  the  performance  of  a  duty  imposed 
upon  the  Board  of  Education  for  the  benefit  of  the  public, 
they  are  proper  actors  and  relators  in  this  proceeding. 
(Latvs  of  1864,  p.  825,  §  12  ;  Id.  p.  828,  §  23  ;  Laws  of  1851, 
p.  740,  §  10 ;  Manual  of  Board  of  Education,  pp.  6,  7,  24,  40 ; 
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People  agt.  Collins,  19  W.  JR.  56  ;  Same  agt.  Tracy,  1  How. 
Pr.  E.  186  ;  Crary's  N.  Y.  Practice,  284  ;  Tapping  on  Man- 
damus, 288-90.) 

II.  The  Board  of  Education  is  a  body  corporate,  and  as 
such  performs  the  duties  devolved  upon  it,  and  the  proceed- 
ings were,  therefore,  properly  taken  against  it  by  its  corpo- 
rate name,  as  proceeding  against  the  individual  members 
of  the  board  would  have  been  irregular.  (Laws  of  1851,  p. 
735,  §  2  ;  Id.  p.  736,  §  8  ;  Manual  of  Board  of  Education,  9, 
14  ;  Tapping  on  Mandamus,  315  ;  People  agt.  Supervisors  of 
Livingston.) 

II.  The  duty  of  appointing  teachers  devolved  upon  the 
Board  of  Education,  and  concerns  the  public,  and  is  minis- 
terial in  its  character,  and  performance  may  be  compelled  by 
mandamus  ;  and  in  case  of  neglect  there  is  no  other  ade- 
quate remedy.  (Ex  parte  Goodell,  14  J.  It.  325  ;  Hull  agt. 
Supervisors  of  Oneida  Co.  19  Id.  259  ;  People  agt.  Collins,  19 
W.  R.  56  ;  Ex  parte  Heath,  3  Hill,  42  ;  Achley's  Case,  4  Abb. 
35  ;  People  agt.  Tremain,  17  How.  Pr.  R.  10.) 

IV.  The  fact  is  undisputed  that  Wood,  the  former  princi- 
pal had  resigned,  and  that  there  was  a  vacancy  to  be  filled. 

There  is  no  pretense  that  the  employment  of  Wood  was 
for  a  specific  time,  and  that  he  could  not  vacate  the  position 
and  leave  the  school  at  the  time  indicated  in  his  letter  of 
resignation,  and  there  is  no  statement  or  suggestion  that  his 
resignation  was  not  effectual  and  operative. 

It  was  addressed  to  the  proper  board  —  that  having  charge 
of  the  school,  and  whose  duty  it  was  to  select  and  nominate 
a  person  to  fill  the  vacancy. 

But  whether  this  is  so  or  not,  the  vacancy  was  caused  by 
the  actual  surrender  of  the  employment,  without  a  formal 
resignation  to  any  board  or  body  of  men. 

The  resignation  and  surrender  of  the  appointment  and 
employment  was  absolute  at  the  tune  of  sending  to  the  trus- 
tees, and  took  effect  at  the  time  indicated  for  that  purpose. 
(Gilbert  agt.  Luce,  11  Barb.  10  ;  U.  S.  agt.  Wright,  1  McLean, 
509  ;  People  agt.  Porter,  6  Col.  26  ;  Gates  agt.  Delaware,  12 
Iowa,  405.) 
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V.  The  decision  or  statement  by  the  Board  of  Education, 
that  Wood  had  not  resigned  his  position,  is  not  evidence 
upon  that  subject.     The  fact  of  resignation  is  a  matter  in 
pais,  to  be  proved  or  disproved  by  competent  evidence.     It 
is  alleged  by  the  relators  on  oath,  and  is  not  controverted. 

VI.  It  was  the  duty  of  the  Board  of  Education  to  appoint 
Holley,  the  nominee  of  the  relators.     The  right  and  duty  of 
nomination  is  by  law  vested  in  the  trustees.     They  are 
bound  by  law  to  make  nominations  for  principal  teachers  of 
the  ward  schools,  whenever  a  vacancy  occurs,  and  the  Board 
of  Education  are  required  to  appoint  on  their  nomination, 
and  can  appoint  no  other  (Laws  of  1864,  p.  825,  §  12). 

The  Board  of  Education  act  ministerially  and  not  judi- 
cially in  the  premises.  They  have  no  discretion.  It  is  quite 
likely  that  the  court  would  not  compel  the  board  to  act  upon 
an  unworthy  nomination,  but  that  cause  for  not  proceeding 
must  be  shown. 

Here  the  nominee  is  shown  to  be  abundantly  qualified, 
and  in  all  respects  a  proper  person  to  receive  the  appoint- 
ment, and  nothing  is  suggested  adverse  to  this  statement. 
It  is  not  competent  for  the  Board  of  Education  arbitrarily 
to  refuse  to  appoint  the  nominee  of  the  trustees,  and  if  they 
do  so,  they  may  be  compelled  to  make  the  appointment. 
(Newburgh  Turnpike  Co.  agt.  Miller,  5  Johns.  Ch.  13 ;  The 
People  agt.  Supervisors  of  New  York,  11  Abb.  121 ;  1  Kent's 
Com.  467  ;  Morris  agt.  People,  3  Denio,  381 ;  Hex  agt.  Arch- 
bishop of  Canterbury,  15  East,  117  ;  Ex  parte  Jennings,  6 
Cow.  510  ;  People  agt.  Judges  of  Superior  Court,  5  W.  R. 
114  ;  People  agt.  Judges  of  Dutchess  Co.  20  W.  R.  658.) 

VH.  The  Board  of  Education  was  bound  to  act  upon  the 
nomination,  and  the  writ  should  have  gone  upon  the  case  made 
by  the  relators  to  put  that  body  in  motion  (Cases  cited  above). 

A.  R.  LAWEENCB,  JB.,  counsel  for  the  Board  of  Education, 
respondents. 

I.  The  relators  have  no  standing  in  court. 

If  Mr.  Holley  has  been  unjustly  refused  the  possession  of 
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an  office  to  which  he  is  legally  entitled,  he  is  the  proper  party 
to  apply  to  the  court  for  relief. 

II.  The  law  gives  to  Mr.  Holley,  if  legally  entitled  to  the 
position  mentioned  in  the  affidavit  of  the  relator  Banks,  a 
remedy  by  a  proceeding  to  obtain  possession  of  the  books 
and  papers  attached  to  such  position  (People  agt.  Allen,  42 
Barb.  203). 

He  may  also  maintain  an  action  against  the  respondents 
for  the  compensation  attached  to  the  office  in  question  (  Gil- 
dersleeve  agt.  Board  of  Education,  17  Abb.  201). 

If  not  an  officer,  this  is  not  a  matter  of  public  right,  and 
relators  cannot  have  a  mandamus. 

III.  The  affidavit  of  the  relator  shows  that  the  respond- 
ents have  acted  upon  the  alleged  nomination  of  Holley,  and 
have,  after  investigation,  pronounced  a  judgment  on  the 
subject.      If  their   judgment  is  erroneous  it  can  only  be 
reviewed  by  certiorari.      (Laws  of  1864,  p.  825,  §  12  ;  Le 
Boy  agt.  Mayor,  &c.  N.  Y.  20  Johns.  430  ;  Ex  parte  Mayor 
of  Albany,  23  Wend.  277  ;  Belts  agt.  City  of  Wittiamsburgh, 
15  Barb.  255.) 

IY.  The  points  above  taken  show  that  both  Holley  and  the 
trustees  of  the  twenty-first  ward  have  ample  remedies  if 
aggrieved,  and  that  a  mandamus  is  unnecessary  to  afford 
either  of  them  redress. 

Upon  familiar  principles,  therefore,  the  writ  of  mandamus 
should  not  be  granted.  (Ex  parte  Firemen's  Ins.  Co.  6  Hill, 
243  ;  Matter  of  Shipley,  10  Johns.  484  ;  People  agt.  Supervi- 
sors of  Chenango,  1  Kern.  563  ;  People  agt.  Thompson,  25 
Barb.  73.) 

V.  The  court  is  asked  to  compel  the  respondents  to  appoint 
a  certain  person  to  the  office  hi  question,  when  the  law  vests 
the  appointing  power  in  the  respondents.  In  other  words, 
it  is  asked  to  control  the  discretion  of  the  respondents  in 
regard  to  the  principalship  of  the  school  in  question.  Courts 
never  interfere  by  mandamus  to  control  a  discretion  vested 
in  inferior  tribunals  or  municipal  bodies.  Besides,  the  rela- 
tor asks  too  much.  (People  agt.  Board  of  Supervisors,  10 
Abb.  233  ;  Ex  parte  Nelson,  1  Cowen,  417  ;  People  agt.  Brook- 
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hjn,  1  JVend.  318 ;  Ex  parte  Broivn,  5  Cow.  31 ;  Hutchinson 
agt.  Com.  of  Canal  Fund,  25  Wend.  692  ;  People  agt.  Super- 
visors of  N.  7.  1  Hill,  362.) 

The  papers  presented  by  the  appellant  also  show  that  in 
this  case  the  respondents  have  exercised  their  discretion, 
and  have  rendered  their  judgment  upon  the  point  in  dispute, 
to  wit.  the  question  of  vacancy. 

VI.  There  was  no  vacancy  existing  in  the  principalship 
of  ward  school  No.  49,  at  the  time  the  trustees  sent  the  nom- 
ination of  Mr.  Holley  to  the  respondents,  or  at  the  time  that 
such  nomination  was  made. 

(a)  The  twelfth  section  of  the  act  of  April  25th,  1864,  enti- 
tled "  An  act  in  relation  to  common  schools  in  the  city  of 
New  York,"  provides  as  follows  : 

"  SEC.  12.  The  schools  in  the  several  wards  shall  be  class- 
ified as  grammar,  primary  and  evening  schools,  and  teachers 
for  the  said  schools  shall  be  appointed  as  follows  :  principals 
and  vice  principals  by  the  Board  of  Education,  upon  the 
written  nomination  of  a  majority  of  the  trustees  of  the 
ward,  stating  that  the  nomination  was  agreed  to  at  a  meet- 
ing of  the  board  of  trustees,  at  which  a  majority  of  the 
whole  number  in  office  were  present.  Other  teachers,  and 
also  janitors,  shall  be  appointed  by  a  majority  of  the  trus- 
tees for  the  ward,  at  a  meeting  of  the  board  of  trustees. 
Any  teacher  may  be  removed  by  the  Board  of  Education, 
upon  the  recommendation  of  the  city  superintendent,  or  of 
a  majority  of  the  trustees  for  the  ward,  or  of  a  majority  of 
the  inspectors  for  the  district.  The  board  of  trustees  for 
the  ward,  by  the  vote  of  a  majority  of  the  whole  number 
of  trustees  in  office,  may  also  remove  teachers  employed 
therein,  other  than  principals  and  vice  principals,  and  may 
also  remove  janitors,  provided  the  removal  is  approved  in 
writing  by  a  majority  of  the  inspectors  for  the  district,  and 
provided  further,  that  any  teacher  so  removed  shall  have  a 
right  to  appeal  to  the  Board  of  Education,  under  such  rules 
as  it  may  prescribe ;  and  the  said  board  shall  have  power, 
after  hearing  the  answer  of  the  trustees,  to  re-instate  the 
teacher"  (Laws  of  1864, p.  825). 
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Now  as  the  power  to  appoint  and  remove  principal  teach- 
ers is  vested  in  the  Board  of  Education,  it  follows  that  the 
resignation  of  a  principal  must  be  sent  to  that  board  and 
accepted  by  them,  before  a  vacancy  can  arise.  (People  agt. 
Carrique,  1  Hill,  93 ;  People  agt.  Comptroller,  20  Wend.  595 ; 
People  agt.  Mayor,  &c.  5  Barb.  43 ;  Laimbeir  agt.  Mayor,  &c. 
4  Sandf.  109.) 

It  is  not  alleged  nor  pretended  that  Wood's  resignation 
was  ever  sent  to  the  Board  of  Education,  or  was  ever 
received  or  accepted  by  them.  (See  affidavit  of  Banks.} 

(b)  Besides  the  Revised  Statutes  provide  that  the  resig- 
nations of  all  public  officers  other  than  those  officers  who  are 
particularly  specified  in  article  4,  chapter  5,  of  title  6,  of 
part  1,  shall  be  made  to  the  body,  officer  or  board  that 
appointed  them  (1  E.  S.  p.  413,  5th  ed). 

The  Board  of  Education  had  the  power  to  appoint  prin- 
cipal teachers  at  the  time  it  is  alleged  Wood  resigned  (Laius 
of  1864,  supra). 

VII.  The  nomination  of  Mr.  Holley,  even  if  properly  made, 
gives  him  no  right  to  the  office  of  principal  teacher  of  ward 
school  No.  49. 

Under  the  statute  of  1864,  to  entitle  a  party  to  the  office 
of  principal  in  a  ward  school,  two  things  must  concur  : 

1st.  He  must  be  nominated  by  the  trustees  in  the  manner 
pointed  out  by  the  statute. 

2d.  He  must  be  appointed  by  the  respondents.  (Laws  of 
1864,  p.  825,  §  12,  see  §  set  out  under  Qth  point ;  Wliite  agt. 
Mayor,  &c.  of  N.  T.  4  E.  D.  S.  563.) 

(a)  The  case  of  White  agt.  The  Mayor,  &c.,  of  New  York, 
is  strongly  in  point  in  this  connection. 

In  that  case  it  appeared  that  the  commissioner  of  streets 
and  lamps  notified  Glover  (the  incumbent  of  the  office  of 
superintendent  of  streets),  that  White,  the  plaintiff,  had  been 
appointed  to  the  office  in  question  by  him.  The  commis- 
sioner had  the  power  to  nominate,  and  by  and  with  the  con- 
sent of  the  board  of  aldermen,  to  appoint  to  such  office. 

It  was  held  that  until  the  board  of  aldermen  had  confirmed 
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White's  appointment,  Glover  still  remained  in  office  (4  E.  D. 
SmUKs  Rep.  563). 

The  difference  between  the  case  of  White  and  this,  is  one 
in  favor  of  the  respondents  here,  because  the  respondents 
not  only  have  the  confirming  power,  but  also  the  appointing 
power. 

VIII.  It  is  obvious  that  the  power  of  appointment  which 
is  vested  in  the  Board  of  Education  by  the  act  of  1864,  is 
one  involving  the  exercise  of  discretion,  and  that  the  power 
on  the  part  of  the  trustees  to  nominate,  gives  them  no  right 
to  insist  that  the  Board  of  Education  shall  confirm  their  nom- 
ination. 

(a)  The  elementary  rule  in  the  construction  of  statutes  is, 
that  the  court  should,  from  the  whole  scope  and  object  of 
the  statute,  ascertain  what  the  intent  of  the  legislature  was 
in  passing  the  statute.  (Mayor,  &c.  agt.  Walker,  4  E.  D.  S. 
p.  268,  per  INGRAHAM,  F.  J.  delivering  tJie  opinion  of  the  court.) 

So  too,  the  general  system  of  legislation  upon  the  subject 
matter  of  a  statute  may  be  taken  into  view  in  order  to  aid 
the  construction  of  a  particular  statute  relating  to  the  same 
subject.  And  a  statute  should  be  so  construed  as  to  sup- 
press the  mischief  intended  to  be  remedied.  (Fort  agt. 
Burch,  6  Barb.  60,  69,  71 ;  Jackson  agt.  Collins,  3  Cow.  89.) 

And  whenever  the  intention  of  the  legislature  can  be  dis- 
covered, it  should  be  followed  with  reason  and  discretion, 
though  such  construction  may  seem  contrary  to  the  letter  of 
the  statute.  (Jackson  agt.  Cottins,  3  Cow.  89 ;  People  agt. 
Utica  Ins.  Co.  15  Johns.  380 ;  Margate  Pier  Co.  agt.  Hannan, 
3B.&A.  266  ;  Edmonds  agt.  Dick,  4  B.  &  A.  212,  per  HOL- 
BOYD,  J. ;  Rice  agt.  Mead,  22  How.  Pr.  449.) 

(6)  Applying  the  principles  above  stated  to  the  statute 
under  consideration,  we  say  that  the  relator's  construction 
of  the  act  of  1864  is  erroneous.  This  is  apparent  from  pre- 
vious legislation  upon  the  subject,  and  from  the  mischief 
which  the  act  of  1864  was  designed  to  remedy. 

Prior  to  the  act  of  1864,  the  power  to  employ  and  remove 
principal  teachers  was  vested  solely  in  the  trustees.  (Laws 
of  1851,  p.  740,  741 ;  Laws  of  1854,  p.  241.) 
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It  had  been  decided  in  March,  1864,  by  this  court  at  spe- 
cial term,  that  under  the  above  cited  statutes,  the  Board  of 
Education  could  not  interfere  in  any  manner  to  supersede 
or  set  aside  the  decision  of  the  trustees  in  the  matter  of  the 
appointment  or  removal  of  teachers.  (McHugJi  agt.  Board 
of  Education,  27  Now.  Pr.  B.  p.  463,  decided  at  Special  Term 
by  SUTHEELAND,  1864  ;  affirmed  by  General  Term,  1864.  Opin- 
ion by  CLEEKE,  J.  BAENAED  and  LEONAED,  JJ.  concurring.) 

In  April,  1864,  after  the  decision  of  Judge  SUTHEELAND, 
the  act  in  question  was  passed,  and  the  respondents  contend 
that  the  object  and  design  of  the  legislature  was  to  confer 
upon  the  Board  of  Education  a  supervisory  power  which 
would  enable  them  to  control  the  trustees  of  the  various 
wards.  For  this  purpose  they  gave  the  Board  of  Education 
the  power  to  appoint  the  principal  and  vice  principal  teach- 
ers, leaving  to  the  local  boards  merely  a  nominating  power, 
and  they  gave  to  the  inferior  teachers,  whom  the  trustees 
still  have  the  power  to  appoint,  the  right  to  appeal  from  any 
action  of  the  trustees  in  relation  to  their  removal. 

In  this  way  the  mischief  of  the  statutes  of  1851  and  1854 
was  remedied. 

The  act  of  1864  having  been  passed  so  closely  upon  the 
decision  of  this  court  in  McHugKs  case,  the  conclusion  irre- 
sistably  follows  that  it  was  passed  to  remedy  the  mischief 
or  defect  which  that  decision  showed  existed  in  the  previous 
acts. 

(c)  The  construction  of  the  relator's  counsel  frustrates  the 
whole  object  of  the  act  of  1864. 

It  does  not  remedy  the  mischief  contained  in  the  acts  of 
1851,  and  the  amendatory  act  of  1854.  It  leaves  that  mischief 
still  subsisting,  because  under  such  construction  the  Board 
of  Education  become  merely  the  registers  of  the  nomina- 
tions of  the  trustees,  and  the  appointment  is  really  made  by 
the  trustees. 

(d)  The  error  of  the  relator's  counsel  consists  in  looking 
only  at  the  mere  letter  of  the  law.     He  supposes  that  the 
words  "  shall  be  appointed,"  as  used  in  the  12th  section, 
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are  imperative,  and  make  it  incumbent  upon  the  respond- 
ents to  appoint  whomsoever  the  trustees  may  nominate. 

In  ordinary  cases  it  is  true  that  the  word  "  sJiaU"  imposes 
an  imperative  duty  when  used  to  define  the  powers  of  public 
officers  in  a  public  statute.  Where,  however,  such  a  "con- 
struction would  defeat  the  whole  object  of  the  act  in  which 
the  word  is  contained,  as  gathered  from  other  parts  of  the 
act,  such  a  construction  will  not  be  adopted  by  the  courts 
(Cases  supra). 

IX.  If  the  court  should,  however,  be  of  the  opinion  that 
the  decision  of  the  court  below  was  incorrect,  the  respond- 
ents ask  to  have  the  case  remitted  to  the  special  term,  so 
that  they  may  read  the,  affidavits  prepared  in  opposition  to 
the  motion  of  the  relator,  the  reading  of  which  was  rendered 
unnecessary  by  the  decision  of  the  court  against,  the  relator 
on  the  opening  of  his  counsel.     This  right  was  reserved  to 
respondents  by  the  order  of  the  special  term  ;  and  the  affi- 
davits will  in  fact  show  that  Mr.  Wood  never,  in  contempla- 
tion of   law,   resigned  the  position  to  which  Mr.  Holley 
aspires. 

X.  The  order  of  the  special  term  should  be  affirmed,  with 
costs. 

By  the  court,  CLERKE,  J.  I.  The  act  of  1864  declares  that 
principals  and  vice  principals  shall  be  appointed  by  the 
Board  of  Education  upon  the  written  nomination  of  a  major- 
ity of  the  trustees  of  the  ward. 

The  actual  appointment  then,  is  vested  exclusively  in  the 
Board  of  Education.  It  necessarily  follows  that  the  power 
of  removal  is  also  vested  exclusively  in  them  ;  for  if  the  trus- 
tees were  permitted  to  exercise  this  latter  power,  they  could 
at  all  times  nullify  the  power  of  appointment  given  expressly 
to  the  Board  of  Education.  The  former  could  remove  as 
fast  as  the  latter  may  appoint.  If  the  Board  of  Education 
then,  have  the  exclusive  power  of  removal,  they  alone  have 
the  power  of  deciding  when  a  vacancy  has  occurred,  whether 
by  resignation  or  otherwise ;  which  includes  the  power  of 
accepting  or  not  accepting  a  proposed  resignation.  Conse- 
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quently,  the  tender  of  resignation  by  a  principal  or  vice 
principal,  should  be  directed  and  delivered  to  the  Board  of 
Education,  who  alone  have  the  power  of  accepting  or  not 
accepting  it. 

There  was  not,  in  the  present  case,  any  resignation  by 
Wood  to  the  Board  of  Education,  and  no  acceptance  by 
them  of  his  intended  resignation.  This  is  essential  to  con- 
summate a  resignation ;  until  this  is  done  either  by  express 
acceptance  or  by  the  appointment  of  another  in  his  place, 
an  incumbent  is  never  legally  out  of  office.  "  Otherwise  an 
unworthy  person,  guilty  of  the  most  flagrant  violation  of  his 
duty,  could  by  voluntary  action  on  his  part,  in  many  cases, 
escape  a  trial  and  the  deserved  ignominy  of  a  dismissal " 
(The  People  ex  rel.  HcCune  agt.  The  Board  of  Police,  26  Barb. 
8.  C.  R.  501).  No  vacancy  having  actually  existed,  the 
Board  of  Education  were  not  bound  to  take  any  notice  of 
the  nomination  by  the  trustees. 

II.  Even  if  there  was  a  vacancy,  we  could  not  grant  this 
particular  application.  We  are  asked  to  compel  the  Board 
of  Education  to  appoint  Abner  B.  Holley.  Why  ?  Merely 
because  he  was  nominated  by  the  trustees.  This  would  be 
giving  the  appointment,  instead  of  the  nomination,  to  the 
trustees,  in  direct  contravention  of  the  act.  Under  no  cir- 
cumstances could  we  do  anything  more  than  compel  the 
Board  of  Education  to  proceed  to  consider  the  nomination, 
and  to  exercise  the  discretion  which  the  legislature  has 
vested  in  them.  We  could  not  interfere  with  that  discretion 
and  order  that  the  will  of  the  trustees,  or  our  will,  should 
dominate  over  it. 

The  order  must  be  affirmed,  with  costs. 
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COUKT  OF  APPEALS. 
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HENRY  H.  MORANQE,  respondent  agt.  PETER  MORRIS,  appel- 
lant. 

Where  by  the  terms  of  an  agreement  under  seal,  the  plaintiff  was  to  pay  a  certain 
sum  in  cash,  and  assumed  certain  mortgages  mentioned  in  the  agreement,  and  to 
execute  his  bond  and  mortgage  for  the  balance,  on  a  particular  day,  and  tho 
defendant  on  receiving  such  payments  and  the  bond  and  mortgage  on  that  day, 
was  to  convey  to  the  plaintiff  certain  lots  in  fee,  free  from  aU  incumbrances, 
except  said  mortgages  and  a  certain  lease  : 

Held,  that  these  several  acts  were  to  be  performed  at  the  same  time,  and  the 
obligations  of  the  parties  in  respect  to  them  were,  therefore,  mutual  and 
dependent. 

Ordinarily,  in  such  case,  it  is  incumbent  on  each  party  to  perform  or  tender  a 
performance  on  his  part,  in  order  to  put  the  other  party  in  default. 

But  where,  as  in  this  case,  the  defendant  was  unable  to  perform  his  agreement, 
for  the  reason  that  the  premises  were  incumbered  with  the  liens  for  taxes  and 
assessments,  admitted  in  the  answer,  the  plaintiff  was  excused  from  tendering 
payment  and  offering  to  perform  on  his  part,  on  the  day  specified. 

A  tender  of  performance  need  not  be  made  when  it  would  be  wholly  nugatory. 
The  existence  of  the  incumbrances  at  the  time  fixed  in  the  agreement  for  tho 
execution  and  delivery  of  a  deed,  was  a  breach  of  the  agreement  on  the  part  of 
the  defendant,  which  put  it  out  of  his  power  to  perform,  and  excused  the  plain- 
tiff from  tendering  performance. 

June  Term,  1866. 

APPEAL  from  a  judgment  of  the  supreme  court  in  the  first 
district  affirming  a  judgment  upon  a  verdict  in  favor  of  the 
plaintiff,  which  was  ordered  on  the  pleadings. 

The  complaint  stated  that  on  the  5th  day  of  August,  1857, 
the  parties  entered  into  an  agreement  in  writing,  under  seal, 
•whereby  the  defendant  agreed  to  sell  to  the  plaintiff  ten 
certain  lots  of  land  therein  described,  in  the  city  of  New 
York,  for  the  sum  of  $30,000,  which  the  plaintiff  agreed  to 
pay  to  the  defendant  in  manner  following :  $1,500  on  the 
execution  of  the  agreement,  the  receipt  of  which  was 
acknowledged ;  $13,500  in  cash  on  the  21st  of  September 
then  next,  and  by  assuming  four  certain  mortgages  therein 
described,  amounting  to  $7,500,  and  the  balance  of  $7,500 
by  the  bond  and  mortgage  of  the  plaintiff  on  said  lots  upon 
the  terms  and  conditions  specified  in  the  agreement ;  and 
the  defendant  agreed,  on  receiving  such  payments  in  cash, 
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and  the  bond  and  mortgage  aforesaid,  at  the  time  agreed  on, 
he  would  execute  and  deliver  to  the  plaintiff  a  proper  deed 
for  the  conveying  and  assuring  to  him  the  fee  simple  of  said 
lots,  free  from  all  incumbrances  except  said  mortgages.  The 
complaint  farther  stated  that  the  plaintiff  paid  the  sum  of 
$1,500  on  the  execution  of  the  agreement,  and  that  on  the 
said  21st  of  September,  he  was  ready  and  willing  to  per- 
form the  other  conditions  on  his  part ;  that  he  (the  defend- 
ant) did  not  then  perform  on  his  part,  and  was  unable  to 
convey  to  the  plaintiff  the  fee  simple  of  said  lots  free  from 
all  incumbrances,  except  those  mentioned  in  the  agreement, 
and  that  on  that  day  said  lots  were,  and  ever  since  have 
been  incumbered  with  certain  liens  and  charges  for  taxes 
and  assessments  theretofore  imposed  upon  said  lots,  amount- 
ing to  the  sum  of  $1,615.96,  by  reason  whereof  the  plaintiff 
rescinded  said  agreement,  and  demanded  that  the  defendant 
repay  said  sum  of  $1,500,  which  he  refused. 

The  answer  denied  the  agreement  set  out  in  the  complaint, 
and  admitted  the  making  of  an  agreement  substantially  like 
it  in  all  respects,  except  that  the  lots  were  sold  subject  to  a 
certain  lease,  which  had  about  three  years  unexpired,  and 
the  plaintiff  was  to  have  the  quarter's  rent  due  on  the  1st 
of  August,  1857.  The  answer  admitted  the  payment  of  the 
$1,500  ;  averred  that  on  the  21st  September  defendant  had 
a  good  title  in  fee,  and  was  able  and  willing  to  convey  the 
lots  free  from  all  incumbrances  except  those  mentioned  in 
the  agreement,  and  that  he  executed  and  tendered  a  deed, 
sufficient  for  that  purpose  to  the  plaintiff,  and  demanded 
that  he  perform  his  part  of  the  agreement ;  but  he  refused, 
and  alleged  as  the  only  reason  for  such  refusal,  that  the  lots 
were  subject  to  said  lease.  The  answer  admitted  that  on 
the  21st  September,  the  lots  were,  and  ever  since  have  been, 
incumbered  with  the  liens  for  taxes  and  assessments  set  up 
in  the  complaint,  but  averred  that  defendant  was  willing  on 
said  21st  September,  to  pay  said  liens,  and  would  have  done 
so  at  that  time,  had  plaintiff  been  ready  and  willing  to  per- 
form the  agreement,  or  had  he  objected  to  perform  it  for  the 
reasons  that  said  liens  were  unpaid.  The  answer  set  up  a 
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counter-claim  for  one  quarter's  rent  of  said  lots  due  1st 
August,  1857,  in  advance,  received  by  plaintiff,  amounting 
to  $125. 

On  the  trial  the  plaintiff's  counsel  moved  for  judgment 
upon  the  pleadings,  on  the  ground  that  it  was  averred  in  the 
complaint,  and  admitted  by  the  answer,  that  on  the  21st 
September,  1857,  said  lots  were,  and  ever  since  have  been, 
incunibered  with  said  liens  for  taxes  and  assessments  imposed 
before  that  day ;  and,  therefore,  the  defendant  was  then,  and 
ever  since  has  been,  unable  to  convey  to  plaintiff  the  fee 
simple  of  said  lots  free  from  all  incumbrances,  except  those 
mentioned  in  the  agreement.  Therefore,  the  court  ordered 
a  verdict  for  the  plaintiff  for  the  amount  claimed  in  the  com- 
plaint, less  the  amount  of  counter-claim  set  up  in  the  answer, 
with  interest. 

J.  H.  REYNOLDS,  for  appdiant. 

H.  H.  MOKANGE,  respondent  in  person. 

JAMES  C.  SMITH,  J.  By  the  terms  of  the  agreement  the 
plaintiff  was  to  pay  the  sum  of  $13,500  in  cash,  and  by 
assuming  the  mortgages  mentioned  in  the  agreement,  and 
to  execute  his  bond  and  mortgage  for  the  remaining  $7,500 
on  the  21st  September,  1857 ;  and  the  defendant,  on  receiv- 
ing such  payments  and  the  bond  and  mortgage  at  that  time, 
was  to  convey  to  the  plaintiff  the  lots  in  fee  free  from  all 
incumbrances  except  said  mortgages  and  the  lease.  These 
several  acts  were  to  be  performed  at  the  same  time,  and  the 
obligations  of  the  parties  in  respect  to  them,  were,  there- 
fore, mutual  and  dependent.  (Gardiner  agt.  Carson]  15 
Mass.  500;  Grant  agt.  Johnson  1  Seld.  247;  Holmes  agt. 
Holmes  5  Seld.  525  ;  Beecher  agt.  Conrade,  3  Kern.  108.) 

Ordinarily  it  is  incumbent  on  each  party  to  an  agreement 
creating  mutual  and  dependent  obligations  to  perform  or 
tender  a  performance  on  his  part,  in  order  to  put  the  other 
party  in  default.  There  may  be  circumstances,  however, 
which  will  excuse  a  party  from  such  performance,  and  enable 
him  to  take  advantage  of  the  default  of  the  other  party. 
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although  he  has  not  performed  or  offered  to  perform  on  his 
own  part.  A  tender  of  performance  need  not  be  made  when 
it  would  be  wholly  nugatory.  For  example  :  if  the  vender 
in  the  present  case,  had  expressly  notified  the  plaintiff  before 
the  21st  of  September,  that  he  would  not  convey,  and,  there- 
fore, the  plaintiff  need  not  tender  the  payment  which  the 
agreement  required  to  be  made  on  that  day,  he  would  have 
been  excused  from  making  the  tender,  as  it  would  have  been 
an  idle  ceremony.  In  like  manner  the  conceded  inability 
of  the  vendor  to  perform,  excuses  a  tender  of  performanco 
by  the  vendee. 

In  the  present  case  the  vendor  was  unable  to  perform  his 
agreement,  for  the  reason  that  the  premises  were  incumbered 
with  the  liens  for  taxes  and  assessments,  admitted  in  the 
answer.  By  his  agreement,  he  was  not  only  to  convey  a 
title  in  fee  simple,  but  he  was  to  convey  and  assure  it  free 
from  all  incumbrances  except  as  therein  specified,  and  the 
incumbrances  referred  to  were  not  within  the  exceptions. 
The  existence  of  the  incunlbrances  at  the  time  fixed  in  the 
agreement  for  the  execution  and  delivery  of  a  deed,  was  a 
breach  of  the  agreement  on  his  part,  which  put  it  out  of  his 
power  to  perform,  and  excuse  the  plaintiff  from  tendering 
payment.  (See  Holmes  agt.  Holmes,  12  Bart.  137  ;  8.  C.  Aff. 
5  Seld.  525.) 

The  averment  in  the  answer,  that  the  defendant  would 
have  discharged  the  incumbrances  on  the  21st  of  September, 
if  the  plaintiff  had  been  ready  and  willing  to  perform  on  his 
part,  is  wholly  immaterial.  The  act  of  conveying  the  prem- 
ises free  from  all  incumbrances,  was  to  be  concurrent  with 
that  of  the  payment  of  the  purchase  money. 

The  plaintiff  was  under  no  obligation  to  pay  his  money  to 
the  vendor  and  trust  to  a  remedy  by  action  for  damages,  in 
case  the  vendor  failed  to  remove  the  incumbrances.  It  was 
the  duty  of  the  defendant  to  have  caused  them  to  be  dis- 
charged before  the  time  arrived  at  which  he  had  stipulated 
to  convey. 

Equally  immaterial  is  the  averment  that  the  defendant 
would  have  discharged  the  incumbrances  on  the  21st  of  Sep- 
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tember,  if  the  plaintiff  had  objected  to  perform  for  the  rea- 
son that  they  were  unpaid.  By  objecting  to  the  deed  on  the 
ground  that  it  was  subject  to  the  lease,  the  plaintiff  did  not 
waive  the  objection  that  the  premises  were  incumbered,  nor 
subject  himself  to  the  alternative  of  accepting  a  deed  subject 
to  the  incumbrances  or  forfeiting  what  he  had  paid.  This 
view  of  the  case  is  not  in  conflict  with  the  cases  cited  by  the 
appellant's  counsel.  In  Boardman  agt.  SiU  (1  Camp.  410), 
and  White  agt.  Gains  (12  Bing.  231),  a  bailee  of  goods  was 
held  to  have  waived  his  lien  for  charges,  by  claiming  to  be 
the  general  owner.  In  Winne  agt.  Reynolds  (6  Paige,  407), 
and  McWhatter  agt.  McMahon  (10  Id.  386),  bills  were  filed 
for  specific  performance.  In  the  former  there  was  a  trifling 
incumbrance  known  to  the  vendee  when  he  contracted,  easily 
removable,  and  time  was  not  of  the  essence  of  the  contract. 
In  the  latter  the  incumbrance  was  merely  nominal.  In  Car- 
man agt.  Pultz  (21  -N.  Y.  551),  there  was  a  defect  in  the  form 
of  the  deed  which  could  have  been  remedied  if  it  had  been 
pointed  out.  These  cases  have"  no  bearing  upon  the  ques- 
tion before  us. 
I  think  the  judgment  should  be  affirmed. 


SUPEEME  COUBT. 

NATHANIEL  S.  SEBLEY  and  another  agt.  BARRAK  T.  NICHOLS. 

Where  a  case  on  appeal  is  proposed,  and  the  respondent  makes  affidavit  that  the 
stenographer's  notes  taken  on  the  trial  (or  a  portion  of  them)  are  necessary  to 
enable  hi™  properly  to  propose  amendments  to  the  case,  the  expense  of  pro- 
caring  such  notes  is  a  proper  item  of  taxation  hi  the  adjustment  of  costs  at  the 
general  term.  (SUTHEBIAND,  J.  dissenting.) 

Neio  York  General  Term,  June,  1866. 

Before  BARNARD,  P.  J.,  SUTHERLAND  and  CLERKE,  Justices. 

THIS  was  an  appeal  from  an  order  denying  a  motion  to 
strike  out  of  the  costs  an  expense  or  disbursement  of  twenty 
dollars  paid  for  copy  stenographer's  notes  of  trial  of  the 
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cause,  which,  was  taxed  by  the  clerk  on  adjustment  of  costs 
of  general  term. 

The  action  was  tried  at  circuit — verdict  was  for  the  plain- 
tiff. The  defendant  appealed  to  the  general  term  and  served 
a  proposed  case.  The  affidavit  of  Mr.  Brown  shows,  that 
in  order  to  draw  the  proposed  amendments  it  became  neces- 
sary to  have  a  copy  of  the  stenographer's  notes,  which  was 
produced,  and  twenty  dollars  (ten  cents  per  folio)  paid  there- 
for to  the  stenographer,  and  which  was  the  usual  charge  in 
such  cases. 

BBOWN  &  ESTES,  for  the  plaintiff, 

cited  Code  (§  311) ;  Finch  agt.  Culvert  (13  How.  Pr.  R.  13). 
MILLEK,  STOUTENBUBGH  &  MELLEB,  for  defendants. 

By  the  court,  CLEBKE,  J.  I  think  that  whatever  conduces 
to  the  better  prosecution  of  the  controversy  is  necessary. 
What  prudence  dictates  is  necessary  ;  without  it  the  interests 
of  the  party  would  be  unsafe. 

Order  of  special  term  affirmed. 

BABNABD,  J.,  concurred. 

SUTHEBLAND,  J.,  dissented.  I  am  inclined  to  think  that 
the  twenty  dollars  paid  by  the  attorney  for  the  plaintiff  for 
a  copy  of  the  stenographer's  minutes,  cannot  properly  be 
called  an  expense  or  disbursement  necessarily  incurred  in  the 
action.  It  may  have  been  convenient  and  even  prudent  for 
him  to  procure  such  copy,  but  I  am  inclined  to  think  it  can- 
not properly  be  said  to  have  been  necessary. 

The  special  provision  in  section  256  of  the  Code,  allowing 
the  expense,  or  one-half  of  the  expense  of  the  copy  for  the 
judge,  as  a  disbursement  by  the  prevailing  party,  tends  to 
show  this,  I  think.  (See  Hamilton  agt.  Butler,  30  How.  Pr. 
E.  36.) 

Upon  the  whole,  though  considering  the  affidavit  of  Mr. 
Brown,  the  attorney  for  the  plaintiff,  I  do  not  consider  the 
question  free  from  doubt. 
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I  think  the  twenty  dollars  paid  for  the  copy  of  the  ste- 
nographer's minutes  for  the  plaintiff  or  his  attorney,  should 
be  deducted  from  the  bill  of  costs  as  adjusted  by  the  clerk, 
without  costs  to  either  party  on  this  appeal. 


SUPKEME  COUBT. 

JOSEPH  H.  MOORE  agt.  THE  BOARD  OF  COMMISSIONERS  OF 

PILOTS. 

A  platform  or  structure  erected  on  spiles,  of  about  forty  feet  in  length  and  twenty 
feet  in  width,  in  the  North  river,  adjoining  a  pier,  by  a  lessee  thereof,  is  an 
obstruction  to  the  free  use  and  navigation  of  the  harbor  by  the  public,  and, 
therefore,  a  public  nuisance. 

The  board  of  commissioners  of  pilots,  or  any  other  party,  cannot  be  interfered 
with  by  injunction  in  proceedings  to  abate  such  nuisance. 

Neio  York  Special  Term,  November,  1866. 

THIS  action  was  brought  to  restrain  the  defendants  from 
proceeding  to  remove  a  platform  or  structure  erected  by  the 
plaintiff  in  the  slip  south  of  and  adjoining  pier  No.  14, 
North  river.  A  preliminary  injunction  was  granted  by 
Judge  SUTHERLAND,  prohibiting  the  defendants  from  doing 
any  act  under  a  notice  given  by  them,  pursuant  to  section 
2,  of  the  act  of  April  27, 1860,  requiring  the  plaintiff  to 
remove  the  obstruction  complained  of.  The  defendants  then 
moved  on  affidavits  to  dissolve  the  injunction.  It  appeared 
that  the  plaintiff  is  the  agent  of  the  AUentown  Railroad 
Company,  and  as  such,  the  lessee  from  the  New  Jersey  Cen- 
tral Railroad  Company,  of  the  southerly  half  of  pier  No. 
14,  North  river,  and  that  for  the  accommodation  of  the 
freight  received  at  that  pier,  he  erected  a  platform  on  spiles, 
extending  into  the  slip  from  the  bulkhead  a  distance  of  about 
forty  feet  in  length  and  upwards  of  twenty  feet  in  width. 
The  commissioners  of  pilots  claim  that  it  is  an  unlawful 
obstruction  of  the  harbor,  and  that  they  have  the  power  to 
remove  it. 
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WILLIAM  ALLEN  BUTLER,  for  defendants,  and  for  the 
motion. 

I.  The  structure  in  question  is  wholly  outside  of  the  bulk- 
head line  established  by  chapter  763,  of  the  laws  of  1857, 
and  is,  therefore,  an  unlawful  obstruction  in  a  public  navi- 
gable harbor  and  highway,  and  is  a  public  nuisance,  irre- 
spective of  public  or  private  convenience  or  inconvenience. 
(The  People  agt.   Vanderbilt,  26  N.   Y.  287  ;  Commissioners 
of  Pilots  agt.  Clark,  33  N.   Y.  251  ;  The  King  agt.  Ward, 
4  Ad.  &  E.  384  ;  Davis  agt.  The  Mayor,  4  Kern.  506.) 

II.  The  plaintiff  is  thus  shown  to  be  a  wrong  doer,  viola- 
ting an  express  law  of  the  state,  and  liable  to  be  indicted 
and  punished  for  a  misdemeanor,  unless  by  statute  some 
special  penalty  is  imposed  for  his  wrong  (2  R.  8.  696,  §  39). 

Standing  in  this  attitude,  he  is  not  entitled  to  the  pro- 
tection of  the  court,  or  its  interference  by  injunction  in  aid 
of  his  violation  of  the  law.  If  any  officer  or  board  of  offi- 
cers assume  to  prevent  or  punish  his  wrongful  acts,  without 
authority  to  do  so,  he  should  be  left  to  his  remedy  against 
them  as  trespassers. 

III.  By  section  2,  of  chapter  522,  of  the  laws  of  1860, 
the  defendants,  the  board  of  commissioners  of  pilots,  have 
express  power  to  abate  the  nuisance  in  question.     They  are 
not  limited  to  the  removal  of  obstructions  beyond  the  exte- 
rior pier  line     The  law  applies  equally  to  the  exterior  bulk- 
head line,  and  with  much  more  practical  necessity,  because 
it  is  the  structures  erected  within  the  pier  line  adjacent  to 
the  bulkheads,  which  are  the  most  frequent  and  persistent. 

By  referring  to  the  Harbor  Commissioners'  report  (Senate 
document  No.  40,  1857)  the  act  of  1857  (Sess.  Laius  1857,  p. 
638,  vol.  2),  and  the  act  of  1860  (Sess.  Laws  1860,  p.  1063), 
it  will  appear  that  the  exterior  line  of  bulkheads  was  just  as 
important,  and  just  as  much  in  contemplation  of  the  law,  as 
the  exterior  pier  line,  and  the  violation  by  plaintiff  is  just 
as  much  denounced  as  if  he  had  built  his  platform  outside 
of  the  pier  line. 

IV.  But  it  is  wholly  immaterial  whether  the  act  of  1860 
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give  the  defendants  an  express  authority  to  abate  this  nui- 
sance. 

Being  a  public  nuisance  in  the  navigable  waters  of  the 
state,  any  one  has  a  right  to  abate  it.  (See  Finer,-  tit.  Nui- 
sance  ;  T.  PI.  3  ;  W.  PI.  4  ;  Com.  Dig.  tit.  Action  for  Nui- 
sance, D.  4  ;  James  agt.  Hay  ward,  Oro.  Charles,  184  ;  Hough- 
ton  agt.  Sutler,  4  T.  R.  364.) 

Especially  any  party  aggrieved  may  abate  it,  and  this 
board,  whose  special  duty  it  is  to  protect  the  harbor  from 
encroachment,  are  a  party  aggrieved  by  any  such  illegal 
structure. 

It  is  well  settled  that  no  injunction  will  be  allowed  in  favor 
of  a  wrong  doer  against  a  public  body  having  such  relations 
to  the  subject  as  give  them  an  oversight  of  it,  even  though 
they  are  not  expressly  constituted  to  enforce  the  law.  (Hart 
agt.  The  Mayor  of  Albany,  9  Wend.  571,  and  opinion  by 
SUTHERLAND,  J.  p.  590.) 

V.  An  injunction  of  this  kind  can  only  issue  in  cases  of 
apprehended  irreparable  injury.     But  no  injury  can  be  pred- 
icated of  the  removal  of  an  illegal  structure  like  this  ;  its 
violent  and  immediate  taking  away,  even  by  a  private  hand, 
would  be  damnum  absque  injuria. 

VI.  The  preliminary  injunction  should  be  dissolved,  with 
costs. 

J.  W.  DnfMiOK,  for  the  plaintiff,  opposed. 

On  the  part  of  the  plaintiff,  it  was  contended  that  the 
defendants  were  only  authorized  as  a  board  to  take  proceed- 
ings to  remove  obstructions  which  were  beyond  the  exterior 
or  pier  line,  and  this  structure  being  inside  of  that  line,  the 
defendants  should  be  restrained  from  interfering  with  it. 

SUTHERLAND,  J.,  said,  that  the  questions  presented  on  this 
motion  were  of  the  greatest  public  interest  and  importance  ; 
that  he  was  clearly  of  opinion  that  the  defendants  were  enti- 
tled to  a  dissolution  of  the  injunction  on  the  ground  that 
the  structure  in  question,  being  in  the  navigable  waters  of 
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the  harbor,  and  at  a  point  where  the  law  prohibited  the 
placing  of  any  structure,  it  was  an  obstruction  to  the  free 
use  and  navigation  of  the  harbor  by  the  public,  and,  there- 
fore, a  public  nuisance  ;  that  the  plaintiff  was  not  entitled 
to  the  protection  of  the  court  Dy  injunction,  against  inter- 
ference by  the  defendants  or  any  other  party,  and  placing 
the  decision  solely  on  this  ground,  the  injunction  must  be 
dissolved. 

Injunction  dissolved  with  $10  costs  to  defendants,  to  abide 
the  event. 


SUPEEME  COUET. 

v  A 

y  ^V  THOMAS  WILLIAMS  agt.  EUGENE  MUEEAY. 

^  On  an  appeal  from  an  order  of  an  inferior  court  to  the  supreme  court,  the  costs 
are  not  limited  to  ten  dollars,  but  are  governed  by  subdivision  5,  of  section 
307  of  the  Code,  and  follow  as  a  matter  of  right,  the  same  as  on  an  appeal  from 
a  judgment. 

But  where  the  court  inadvertently  fixed  the  costs  at  ten  dollars  in  the  order  of 
affirmance,  it  was  held  to  be  irregular  for  the  clerk  to  tax  the  full  costs  in  dis- 
regard of  the  order.  Application  should  have  been  made  to  the  court  to  cor- 
rect the  order. 

Broome  General  Term,  July,  1866. 

Before  PAEKEE,  MASON,  BALCOM  and  BOAEDMAN,  Justices. 

MOTION  to  set  aside  order  and  taxation  of  costs,  pro- 
cured to  be  entered  by  the  defendant  with  the  clerk  of 
the  county  of  Otsego.  The  facts  are  sufficiently  stated  in 
the  opinion  of  the  court. 

L.  L.  BUNDY.  for  plaintiff. 
H.  STUEGES,  defendant. 

By  the  court,  PAEKEE,  P.  J.  This  action  was  originally 
commenced  in  a  justice's  court,  in  which  the  plaintiff 
obtained  judgment  against  the  defendant.  The  defendant 
brought  an  appeal  to  the  Otsego  county  court.  The  plain- 
tiff thereupon  moved  in  the  county  court  for  a  dismissal  of 
the  appeal,  on  the  ground  of  certain  alleged  irregularities, 
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which  motion  was  denied.  From  the  order  denying  the 
motion,  an  appeal  was  taken  to  this  court,  where  the  order 
of  the  county  court  was  affirmed,  with  $10  costs,  as  specified 
in  the  order  of  affirmance.  The  defendant's  attorneys,  dis- 
regarding the  fixing  of  the  costs  by  the  court  at  $10,  made 
up  a  bill  of  costs  under  subdivision  5,  of  section  307  of  the 
Code,  amounting  to  $60.59,  and  procured  the  same  to  be 
taxed  by  the  clerk  of  Otsego  county,  and  an  order  to  be 
entered  by  the  clerk  that  the  defendant  recover  the  same. 

A  motion  is  now  made  to  set  aside  that  order  as  unautho- 
rized and  irregular.  The  order  complained  of  was  entered 
at  large  in  the  clerk's  office  of  Otsego  county,  from  the  brief 
order  made  at  general  term,  in  which  the  court  fixed  the  costs 
of  the  appeal  at  $10.  Whether  this  fixing  of  the  costs  was 
erroneous  or  not,  it  was  the  order  made  by  the  court,  and  it 
was  clearly  irregular  for  the  defendant's  attorneys  to  disre- 
gard it,  and  enter  an  order  different  in  respect  to  costs  from 
the  one  made  by  the  court.  An  improvident  order  is  to  be 
regarded  until  set  aside,  and  if  this  one  was  such,  the  pro- 
per course  of  the  defendant's  attorneys  was  to  move  the 
court  to  correct  it.  (2  Cow.  463 ;  4  Hill,  554  ;  10  How.  415.) 
It  cannot  be  said  that  the  order  was  a  nullity,  even  if  the 
defendant  was  under  the  Code  entitled  to  the  costs  claimed, 
more  especially  as  the  proceeding  in  which  they  were 
incurred  was  an  interlocutory  proceeding  in  the  action — and 
by  section  311  of  the  Code,  it  belonged  to  the  court  and  not 
to  the  clerk  to  adjust  the  costs.  At  most,  then,  the  fixing 
of  them  at  $10  was  erroneous,  and  binding,  therefore,  upon 
the  parties,  until  corrected  by  an  order  of  the  court. 

On  the  decision  of  the  question  raised  by  the  appeal,  the 
question  of  costs  of  the  appeal  was  not  considered,  but  the 
case  was  regarded,  as  well  by  the  counsel,  in  the  manner  of 
its  presentation,  as  by  the  court,  as  a  special  motion,  and 
motion  costs  only  were  therefore  allowed.  It  may  be  well, 
therefore,  now  to  examine  the  question  ;  for  if  the  defendant 
is  right  upon  the  question  of  amount,  and  wrong  only  in  his 
mode  of  proceeding  to  reach  it,  that  fact  may  induce  us  to 
modify  the  order  which  we  should  otherwise  make. 
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The  appeal  was  from  an  order  of  the  county  court,  and 
brought  by  virtue  of  section  344  of  the  Code.  Subdivision 
5,  of  section  307  of  the  Code,  which  provides  for  costs  on 
appeal  in  this  court,  is  as  follows  :  "  To  either  party  on 
appeal,  except  to  the  court  of  appeals,  and  except  appeals 
in  cases  mentioned  in  section  349,  before  argument,  $20,  for 
argument,  $40 ;  and  the  same  costs  shall  be  allowed  to  either 
party  before  argument,  and  for  argument,  on  application  for 
judgment  upon  special  verdict,  or  upon  verdict  subject  to 
the  opinion  of  the  court,  or  for  a  new  trial  on  a  case  made, 
and  in  cases  where  exceptions  are  ordered  to  be  heard  in 
the  first  instance  at  a  general  term,  under  the  provisions  of 
section  265."  This  is  an  appeal  to  the  supreme  court  from 
an  inferior  court,  under  chapter  3,  of  title  11  of  the  Code 
(§  344),  and  it  is  clear  that  it  is  not  within  any  other  excep- 
tion contained  in  the  subdivision  of  section  307,  above  set 
forth,  but  stands  so  far  as  this  section  is  concerned,  on  the 
footing  of  an  appeal  from  a  judgment  of  an  inferior  court. 

There  is  no  other  section  of  the  Code  which  applies  to 
this  question,  unless  it  be  section  315,  which  is  as  follows  : 
"  Costs  may  be  allowed  on  a  motion,  in  the  discretion  of  the 
court  or  judge,  not  exceeding  ten  dollars,  and  may  be  abso- 
lute, or  directed  to  abide  the  event  of  the  action." 

It  is  insisted  by  the  plaintiff's  counsel,  that  the  applica- 
tion to  the  court  upon  the  appeal  was  a  motion,  and,  there- 
fore, the  defendant  was  entitled  to  motion  costs  only,  as 
allowed  by  the  court.  If  it  is  a  motion,  it  is  like  the  other 
cases  provided  for  in  said  subdivision  5,  an  enumerated 
motion  (Bide  40).  It  is  also  an  appeal,  and  the  costs  of  an 
appeal  in  such  a  case,  are  specifically  provided  for  by  section 
307,  as  already  seen.  Hence  the  motions  contemplated  by 
section  315  do  not  include  such  as  this,  which  are  provided 
for  by  section  307.  In  White  agt.  Anthony  (23  N.  T.  164), 
it  was  held  that  an  appeal  from  an  order  carried  the  same 
costs  in  the  court  of  appeals  as  an  appeal  from  a  judgment, 
the  costs  depending  upon  subdivision  6,  of  section  307,  which 
makes  no  exception  of  appeals  from  orders  from  its  provi- 
sions. An  appeal  from  an  order  in  the  court  of  appeals,  is 
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no  less  a  motion  than  such  an  appeal  in  this  court,  and  if 
section  315  does  not  control  the  costs  upon  such  an  appeal 
there,  it  cannot  here.  As,  therefore,  the  exception  in  subdi- 
vision 5,  of  section  307,  does  not  include  this  case,  the 
defendant  was  entitled  to  the  costs  specified  in  that  subdi- 
vision, being  the  amount  at  which  the  clerk  taxed  them. 

Inasmuch  as  we  see  that  upon  the  merits,  the  defendant 
is  entitled  to  the  costs  which  he  has  taxed,  which  would  have 
been  granted  him  upon  an  application  to  correct  the  order 
made  by  the  court,  we  may,  as  the  case  is  now  before  us,  do 
justice  to  the  parties  in  the  premises,  without  requiring  the 
matter  to  be  again  brought  up  for  that  purpose.  The  defend- 
ant must  suifer  the  penalty  ef  his  irregularity,  and  his  order 
must  be  set  aside  with  $10  costs,  unless  within  twenty  days 
he  pays  the  plaintiff  $10  costs  of  this  motion.  If  such  pay- 
ment is  made,  the  order  of  the  general  term  is  to  be  cor- 
rected, and  the  order  complained  of  is  to  stand  as  the  order 
of  the  court. 

Ordered  accordingly. 


SUPEEME  COURT. 

WILLIAM  B.  JAUDON  AND  CHAKLES  JAUDON  agt.  DANIEL  S. 
BEAD,  impleaded,  &c. 

Where  there  is  no  evidence  produced  on  the  trial  dispensing  with  the  notice  of 
demand  and  non-payment  to  the  drawer  of  a  dishonored  check,  and  no  such 
demand  and  notice  having  been  proved,  the  plaintiffs  are  not  entitled  to  recover 
upon  it  against  the  drawer. 

New  'York  Special  Term,  December,  1866. 

MOTION  for  a  new  trial.  This  was  an  action  against  the 
drawer  of  a  check.  The  check  was  presented  to  the  bank 
upon  which  it  was  drawn  and  payment  refused,  but  no  notice 
of  non-payment  was  ever  given  to  the  drawer. 

On  the  trial,  to  excuse  the  non-service  of  notice  of  protest, 
the  plaintiffs  each  testified  that  after  the  commencement  of 
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this  action  the  defendant  stated  in  their  presence  that  he 
stopped  the  payment  of  the  check. 

The  defendant  testified  that  he  did  not  say  so,  and  that 
he  did  not  in  fact  stop  its  payment. 

The  jury  found  a  verdict  for  the  plaintiffs. 

IRA  D.  WARREN,  counsel  for  the  defendant, 

moved  to  set  aside  the  verdict  and  for  a  new  trial,  on  the 
ground  that  there  was  no  evidence  which  would  sustain  the 
verdict  of  the  jury. 

That  it  was  immaterial  what  defendant  said  ;  the  fact  was 
sworn  to  by  him  that  he  did  not  stop  the  payment  of  the 
check.  That  he  did  not  in  fact  stop  the  payment  of  the 
check,  repelled  any  presumption  that  might  have  arisen  from 
what  he  said,  as  the  plaintiffs  had  not  in  any  way  acted  on 
it,  nor  been  misled  by  it.  That  there  was  no  dispute  about 
the  fact,  whatever  there  might  be  about  what  the  defendant 
had  said. 

E.  M.  WIGHT,  for  plaintiffs, 

claimed  that  there  was  conflicting  evidence  upon  the  ques- 
tion whether  or  not  the  defendant  stopped  the  payment  of 
the  check,  and  that  their  finding  was  conclusive. 

MULLEN,  J.  Motion  for  a  new  trial  granted,  on  the  ground 
that  there  is  no  evidence  in  the  case  dispensing  with  the 
notice  of  demand  and  non-payment  to  Bead. 


SUPREME  COURT. 

JESUP  agt.  JONES. 

New  York  Special  Term,  June,  1864. 
The  affidavit  upon  which  an  order  for  the  examination  of 
the  defendant  in  this  action  as  a   judgment  debtor,  was 
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granted,  showed  that  the  plaintiff  recovered  a  judgment 
against  the  defendant  in  this  court  on  the  27th  October, 
1862,  for  $489.53 ;  that  the  judgment  roll  was  filed  in  the 
office  of  the  clerk  of  the  city  and  county  of  New  York ; 
that  an  execution  upon  said  judgment  against  the  property 
of  the  defendant  was  on  the  3d  day  of  November,  1862, 
duly  issued  to  the  sheriff  of  said  county,  where  said  defend- 
ant then  had  a  place  of  business,  which  said  sheriff  had 
returned  wholly  unsatisfied,  and  that  said  judgment  remains 
wholly  unpaid. 

On  the  return  of  said  order,  a  motion  was  made  on  behalf 
of  the  defendant,  that  said  order  be  discharged  for  want  of 
jurisdiction  in  the  judge  who  granted  it,  because  it  did  not 
appear  in  the  affidavit  upon  which  the  order  was  issued, 
either  that  the  defendant  now  has  a  place  of  business  or 
resides  in  this  county. 

HENBY  N.  BEACH,  far  plaintiff. 
T.  D.  SHEEWOOD,  for  defendant. 

LEONARD,  J.  held,  that  on  the  authority  of  the  general 
term  of  this  court  in  this  district,  in  the  case  of  Bingham 
agt.  Disbrow  (14  Abb.  251),  it  is  immaterial  where  the  debtor 
resides  at  the  time  the  order  for  his  examination  is  issued  ; 
it  is  sufficient  to  confer  jurisdiction,  if  it  appear  in  respect 
to  the  residence  of  the  judgment  debtor,  under  the  first  sub- 
division of  section  292  of  the  Code,  that  the  execution  was 
issued  to  the  sheriff  of  the  county  where  he  then  resided  or 
had  a  place  of  business,  <fec.,  and  as  a  matter  of  course  it 
follows  that  the  order  must  be  made  returnable  before  the 
judge  at  a  time  and  place  specified  in  the  order,  "  within 
the  county  to  which  the  execution  was  issued."  The  motion 
was  denied,  and  defendant  ordered  to  go  on  with  his  exami- 
nation. (See  also  McEwan  agt.  Burgess,  25  How.  92.) 


NEW  YORK  PRACTICE  REPORTS. 


Dry  Dock,  &c.,  Railroad  Co.  agt.  The  New  York,  &c.,  Railroad  Co. 


SUPEEME  COURT. 

THE  DRY  DOCK,  EAST  BROADWAY  AND  BATTERY  RAILROAD 
COMPANY,  appellants  agt.  THE  NEW  YORK  AND  HARLEM 
RAILROAD  COMPANY,  THE  EAST  RIVER  FERRY  COMPANY  AND 
OLIVER  CHARLICK,  respondents. 

A 

JAMES  M.  WATERBURY  AND  THE  EAST  RIVER  FERRY  COMPANY 
agt.  THE  DRY  DOCK  AND  EAST  BROADWAY  AND  BATTERY 
RAILROAD  COMPANY,  AND  THE  NEW  YORK  AND  HARLEM 
RAILROAD  COMPANY. 

This  is  an  appeal  by  the  plain  tiffs  in  the  first  above  entitled  action,  from  the 
decision  of  the  special  term  of  this  court,  as  reported  in  30  How.  Pr.  B.  39. 

It  was  there  held  that  by  an  act  of  the  legislature  in  1826,  the  title  to  all  lands  four 
hundred  feet  east  of  low  water  mark  on  the  shore  of  the  East  river,  was  vested 
in  the  mayor,  aldermen  and  commonalty  of  the  city  of  New  York. 

That  the  city  of  New  York  had  a  right  under  that  act,  to  convey  any  of  the  lands 
embraced  within  its  provisions.  And  having  in  18-17  conveyed  certain  lands 
under  water  east  of  First  avenue,  except  a  space  of  one  hundred  feet  in  width 
eastward  from  First  avenue,  and  in  continuation  of  Thirty-fourth  street,  to  the 
Farmers'  Loan  and  Trust  Company,  with  covenants  by  the  grantees,  their  suc- 
cessors and  assigns,  to  fill  up  the  same,  and  erect  and  make  a  good  and  suffi- 
cient wharf,  avenue  or  street,  one  hundred  feet  in  width,  from  First  avenue  to 
Avenue  A,  and  keep  in  good  order  said  street,  wharf  and  avenue,  which  should 
thereafter  continue  to  be  a  public  street  of  the  city  ;  and  the  Farmers'  Loan 
and  Trust  Company  having  conveyed  said  premises,  subject  to  the  same  pro- 
visions and  conditions,  to  the  East  River  Ferry  Company  and  James  M.  Water- 
bury,  who  are  engaged  in  filling  in  the  land  owned  by  them,  including  said  con- 
tinuation of  Thirty -fourth  street,  one  hundred  feet  wide  to  Avenue  A,  in  pur- 
suance of  the  original  grant  from  the  corporation  : 

Held,  that  upon  the  completion  of  the  work,  and  when  the  land  was  filled  in, 
graded,  regulated  and  paved,  for  the  purposes  of  a  public  street,  it  was  the 
intention  of  the  city,  who  made  the  conveyance,  to  dedicate  it  as  one  of  the 
public  streets  of  the  city.  But  it  was  no  part  of  the  contract  that  it  should  be 
thus  appropriated  while  the  work  was  in  progress,  and  during  that  period  the 
title  to  the  property  remained  in  the  corporation,  while  the  right  to  its  posses- 
sion and  control,  and  its  use  for  the  purposes  intended,  was  in  the  grantees  who 
had  contracted  to  perform  the  work,  until  its  completion,  its  adaptation  to  the 
public  use,  and  some  act  done  evincing  the  entire  fulfillment  of  such  contract, 
and  discharging  the  parties  who  had  agreed  to  perform  the  work,  and  from  the 
obligations  imposed  upon  them  :  Therefore,  until  the  fulfillment  of  such  con- 
tract, and  the  finishing  of  the  street,  no  railroad  company  had  any  right  to 
enter  upon  the  premises  and  distxirb  the  possession  of  the  grantees.  And 
upon  their  doing  so,  a  remedy  existed  by  injunction. 

The  geiwal  term  on  this  appeal  held,  that  it  appeared  from  the  papers  in  this  case, 
that  Thirty-fourth  street,  or  the  strip  of  land  one  hundred  feet  wide  to  a  point 
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about  two  hundred  and  seventy-seven  feet  easterly,  from  the  easterly  side  of 
First  avenue,  and  to  which  the  ferry  house  had  been  removed,  had  been  so  far 
'  fiHod  out  and  graded  as  to  be  constantly  used  by  the  public  in  going  to  and  from 
the  ferry,  and  for  common  highway  purposes  generally.  Therefore,  either  of 
the  railroad  companies  had  a  right,  as  to  Waterbury  and  the  ferry  company, 
to  construct  and  extend  their  tracks  through  and  over  Thirty-fourth  street,  as 
far  easterly  as  the  grading  or  condition  of  the  street  would  permit.  The  injunc- 
tion at  the  suit  of  Waterbury  and  the  ferry  company,  restraining  the  railroad 
companies,  should  be  vacated  with  costs.  (CLERKE,  J,  dissenting.) 

It  was  also  held  by  the  special  term,  that  by  the  act  of  1849,  The  New  York  and 
Harlem  Railroad  Company,  were  authorized  to  construct  a  branch  from  their 
railroad  to  the  East  river,  to  such  point  as  might  be  designated  and  permitted 
by  the  corporation  of  the  city  of  New  York ;  and  that  in  March,  1864,  the  cor- 
poration selected  a  point  on  the  East  river  to  which  the  said  railroad  might  be 
constructed,  and  gave  the  requisite  permission  to  extend  their  road  through 
Tliirty-fourth  street  to  the  East  river  : 

Held  also,  that  the  act  of  1849  must  be  considered  hi  connection  with  the  permis- 
sion granted  by  the  corporation  in  1864  ;  and  as  the  privileges  granted  were 
bestowed  prior  to  the  act  of  1860,  under  which  the  Dry  Dock,  East  Broadway 
and  Battery  Railroad  Company  claim  to  act,  the  New  York  and  Harlem  Railroad 
Company  have  precedence  in  using  the  space  in  continuation  of  Thirty-fourth 
street,  when  completed. 

The  general  term  on  this  appeal  held,  that  before  the  Dry  Dock,  East  Broadway 
and  Battery  Railroad  Company  actually  commenced  taking  a  qualified  posses- 
sion of  the  center  or  middle  of  that  part  of  Thirty-fourth  street,  or  the  strip  of 
land,  by  locating  and  constructing  their  extension,  either  railroad  company  had 
a  right  to  make  their  extension  through  or  along  the  center  or  middle  of  the 
street  or  strip,  to  the  exclusion  of  the  other  from  that  particular  location. 
There  was  no  principle  upon  which  the  court  could  favor  the  right  of  either 
company  thus  to  locate  then-  extension,  to  the  exclusion  of  the  other,  before 
any  actual  attempt  at  such  location. 

But  the  Dry  Dock,  East  Broadway  and  Battery  Company,  by  first  actually  taking 
a  qualified  possession  of  the  center  or  middle  of  the  street  or  strip  of  land,  by 
locating  and  constructing  their  extension  as  far  as  they  did,  until  interfered 
with  by  the  agents  or  servants  of  the  Harlem  Railroad  Company,  acquired  the 
right  to  complete  the  construction  of,  and  to  operate  their  extension  to  the  ferry,  or 
as  near  to  it  as  the  condition  of  the  street  or  strip  of  land  and  the  convenient 
operation  of  the  ferry  would  permit,  to  the  exclusion  of  the  right  of  the  Harlem 
Railroad  Company  to  interfere  in  any  way  with  the  construction  or  operation 
of  the  Dry  Dock,  East  Broadway  and  Battery  extension  as  thus  located.  The 
order  in  this  action  between  the  railroad  companies,  and  in  which  Oliver  Char- 
lick  and  the  ferry  company  are  parties  defendants,  should  be  reversed,  and  the 
injunction  which  was  vacated  by  it  restored  and  continued,  with  costs  to  the 
plaintiffs,  to  be  paid  by  the  Harlem  Railroad  Company.  (CLEBKE,  J.  dissenting. ) 

Neio  York  Genercd  Term,  June,  1866. 

Before  BARNARD,  P. «/.,  SUTHERLAND  and  CLERKE,  Justices. 

THE  Dry  Dock,  East  Broadway  and  Battery  Kailroad 
Company,  on  18th  June,  1865,  laid  rails  in  Tliirty-fourth 
street  east  of  First  avenue,  which  were  almost  immediately 
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torn  up  and  destroyed,  and  the  New  York  and  Harlem  Bail- 
road  Company  proceeded  to  lay  down  their  own  tracks.  The 
Dry  Dock  Company  then  commenced  suit,  and  obtained 
injunction  against  the  Harlem  Railroad  Company  and  Oliver 
Charlick,  restraining  them  from  interfering  with  the  Dry 
Dock  Company,  in  the  use  of  the  tracks  laid  upon  the  loca- 
tion adopted  by  them.  The  East  Biver  Ferry  Company  and 
James  M.  Waterbury  then  commenced  suit  against  both 
railroad  companies,  and  procured  injunctions  to  restrain 
them  from  constructing  tracks  upon  a  space  in  dispute  one 
hundred  feet  wide,  which  they  had  filled  in,  pursuant  to 
grant  to  Farmers'  Loan  and  Trust  Company. 

Motions  were  made  to  dissolve  both  injunctions,  which 
were  heard  before  Justice  MILLER,  at  Hudson,  on  7th  July, 
1865,  who  dissolved  the  injunction  obtained  by  the  plaintiffs 
in  the  first  suit,  and  continued  the  injunction  obtained  by 
the  ferry  company.  (See  full  statement  of  tJie  case,  30  How. 
39.) 

The  Dry  Dock,  &c.,  Railroad  Company  appealed  from  both 
orders  to  the  general  term. 

H.  W.  ROBINSON,  counsel  for  Dry  Dock,  East  Broadway 
and  Battery  Railroad  Company. 

The  main  question  presented  in  these  cases  is  as  to  the 
right  of  the  Dry  Dock  and  Battery  Railroad  Company  to 
maintain  and  use  a  railroad  track,  which  they  had  con- 
structed on  the  17th  and  18th  days  of  June,  1865,  and  laid 
from  their  railroad  track  in  the  Fist  avenue,  easterly  through 
Thirty-fourth  street,  towards  the  East  river,  to  a  point  two 
hundred  and  seventy-seven  feet  of  the  easterly  side  of  First 
avenue  (Case  in  first  suit  pages  3  to  5),  under  the  authority 
conferred  by  the  act  passed  April  17, 1860  (chap.  512),  of 
which  grant  they  are  the  assignees. 

This  act  authorizes  the  grantees  and  their  assigns  "to 
construct,  maintain  and  operate  a  railroad,"  upon  various 
routes,  and  among  others  (Sess.  Laws  1860,  p.  1039), 
"  through  and  along  First  avenue,  with  a  double  track  to 
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Thirty-fourth  street ;    thence  through   and  along  Thirty- 
fourth  street,  with  a  double  track  to  Avenue  A,"  <fec. 

Under  it  they  had  constructed  a  double  railroad  track  in 
Thirty-fourth  street,  east  of  First  avenue,  which  the  defend- 
ants, or  some  of  them,  on  the  night  of  the  18th  June,  1865, 
destroyed  and  broke  up,  and  the  New  York  and  Harlem 
1-ailroad  Company  immediately  entered  on  the  same  track, 
and  extended  a  railroad  on  and  over  the  sleepers  and  ties 
laid  by  the  Dry  Dock,  East  Broadway  and  Battery  Kailroad 
Company,  and  on  the  19th  began  running  cars  thereon,  and 
rendered  the  track  laid  by  the  latter  company  useless.  (Case 
in  firxt  suit,  p.  8.) 

Upon  a  complaint  and  affidavit  presenting  these  facts,  an 
order  was  granted  by  Judge  INGRAHAM,  requiring  the  defend- 
ants to  show  cause  why  they  should  not  be  enjoined  (as 
prayed  for  the  in  the  complaint),  from  interfering  with  the 
plaintiffs  constructing,  maintaining  and  using  their  railroad 
tracks  upon  the  location  in  and  upon  which  the  railroad 
structure  and  tracks  of  the  plaintiffs  were  laid  and  placed, 
in  Thirty-fourth  street  and  First  avenue,  previous  to  and  on 
the  evening  of  the  18th  day  of  June,  1865,  and  a  temporary 
injunction  was  granted  to  the  same  effect,  which  also 
restrained  the  New  York  and  Harlem  Kailroad  Company 
from  using  or  interfering  with  such  track  and  structure. 
(Case,  first  suit,  p.  11.) 

This  order  the  New  York  and  Harlem  Bailroad  opposed 
by  affidavits,  setting  up  in  defense  the  provision  of  the  act 
of  1849,  chapter  75,  section  3,  which  authorizes  them  "  to 
construct  a  branch  for  their  road  to  the  Hudson  river,  autho- 
rized by  their  original  charter,  from  any  point  upon  that 
road  north  of  Twenty-seventh  street,  to  any  point  on  the 
Hudson  river  which  may  be  designated  and  permitted  by 
the  corporation  of  the  city  of  New  York,  and  also  to  con- 
struct a  like  branch  from  the  said  road  to  the  East  river,  at 
such  point  as  may  be  designated  and  permitted  by  the  cor- 
poration of  the  city  of  New  York" 

On  the  8th  day  of  March,  1864,  the  corporation  by  reso- 
lution, granted  them  permission  "  to  extend  this  road  from 
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the  Fourth  avenue,  with  double  track  through  Thirty-fourth 
street  to  the  East  river."  Under  this  authority  they  had 
extended  "  a  double  track  from  the  Fourth  avenue  easterly 
through  Thirty-second  street,  Lexington  avenue  and  Thirty- 
fourth  street,  to  the  easterly  side  of  the  First  avenue."  They 
allege  that  they  intended,  and  had  made  preparations  to  pro- 
long and  extend  their  track  further  east,  to  the  new  ferry 
house  on  the  East  river,  at  the  foot  of  Thirty-fourth  street, 
when,  as  they  allege,  the  Dry  Dock,  East  Broadway  and 
Battery  Railroad  Company  intruded  and  laid  tracks  on  the 
site  they  intended  to  occupy,  and  intentionally  interfered 
with  their  plans  (Case,  first  suit,  p.  15) ;  that  on  this  space 
east  of  First  avenuej  there  is  no  room  for  more  than  one  .set 
of  double  tracks,  or  for  more  cars  than  theirs  (p.  16) ;  that 
it  would  be  utterly  impossible  to  locate  a  railroad  to  the 
ferry  in  any  other  place  than  the  location  selected  by  them 
(p.  17),  and  from  these  circumstances  claim  prior  and  exclu- 
sive right  to  occupy  the  locus  in  quo  for  railroad  purposes. 

The  East  River  Ferry  Company  were  the  assignees  of  a 
lease  from  the  corporation  of  the  right  of  running  a  ferry 
"  from  the  foot  of  Thirty-fourth  street  across  the  East  river, 
to  Hunter's  Point,  L.  I.,"  and  claim  to  be  the  owners  in  fee 
of  one  hundred  feet  square  at  the  north-east  corner  of  the 
block  east  of  First  avenue,  between  a  line  in  continuation 
of  the  northerly  line  of  Thirty-third  street  and  a  line  in  con- 
tinuation of  the  southerly  line  of  Thirty-fourth  street  and 
the  exterior  bulkhead  line,  as  established  by  law,  and  also 
of  the  south-east  corner,  about  one  hundred  feet  square  of 
the  block,  north  of  the  line  in  continuation  of  the  northerly 
line  of  Thirty-fourth  street  and  southerly  line  of  Thirty- 
fifth  street,  and  east  of  First  avenue. 

James  M.  "Waterbury,  one  of  the  plaintiffs  in  the  second 
suit,  claimed  to  be  the  owner  in  fee  of  the  block  of  ground 
east  of  First  avenue,  between  a  line  in  continuation  of  the 
northerly  line  of  Thirty-third  street  and  a  line  in  continua- 
tion of  the  southerly  line  of  Thirty-fourth  street  and  the 
exterior  bulkhead  established  by  law,  except  the  one  hun- 
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dred  feet  square,  the  north-east  corner  thereof,  owned  by 
the  East  Kiver  Company. 

The  title  of  both  the  East  Biver  Ferry  Company  and 
James  M.  Waterbury  was  derived  through  chapter  58,  of 
laws  of  1826,  granting  four  hundred  feet  from  low  water 
mark,  and  a  deed  of  this  and  other  property  executed  by 
the  mayor,  aldermen  and  commonalty  of  the  city  of  New 
York  to  the  Farmers'  Loan  and  Trust  Company,  dated  Jan- 
uary 29,  1847.  (Set  out  on  page  24,  &c.,  of  Case,  in  second 
•suit.)  The  premises  assumed  to  be  conveyed  by  that  deed 
were  then  covered  by  water,  and  lay  below  high  water  mark 
on  the  East  river,  which  ran  some  one  hundred  and  sixty- 
sevenths  of  two  hundred  and  forty-six  feet  west  of  the  pre- 
sent extension  of  First  avenue  at  Thirty-fourth  street. 
Thirty  fourth  street  to  the  width  of  one  hundred  feet,  and 
other  streets  and  avenues,  as  laid  out  on  the  map  of  the 
commissioners  appointed  under  the  act  of  1807,  were  pro- 
tracted and  extended  over  the  premises  conveyed,  into  the 
East  river  to  the  east  side  of  Avenue  A ;  and  the  title  to  all 
those  streets  and  avenues  was  reserved  in  the  corporation 
of  the  city  of  New  Tork.  (See  map.)  The  deed  contained 
a  covenant  on  the  part  of  the  grantees,  for  themselves,  their 
successors  and  assigns,  that  they  would  "  within  three  months 
next  after  they  should  be  thereunto  required  by  the  said 
party  of  the  first  part,  or  their  successors,  but  not  until  they 
should  be  thereunto  required,  at  their  own  proper  cost " 
(page  28,  Case  in  second  suit,  fol.  99),  build  certain  wharves 
or  streets,  and  among  others,  "  a  good  or  sufficient  wharf, 
avenue  or  street,  one  hundred  feet  hi  width,  separating  and 
lying  between  the  third  and  fourth  above  described  premises 
(the  blocks  between  Thirty-third  and  Thirty-fourth  streets, 
and  between  Thirty-fourth  and  Thirty-fifth  streets),  extend- 
ing from  First  avenue  to  Avenue  A,  being  a  portion  of  the 
intended  new  street  called  Thirty-fourth  street,  as  the  same 
is  designated  on  the  map  hereunto  annexed  (fol.  101) ;  also 
a  like  wharf,  avenue  or  street,  one  hundred  feet  in  width, 
"  extending  from  where  high  water  line  crosses  Thirty-fourth 
street  to  First  avenue,  being  a  portion  of  the  intended  new 
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street  called  Thirty-fourth  street "  (fol.  104),  "  in  front  of  the 
entire  width  of  the  southeasterly  end  of  Thirty-fourth  street " 
(fol.  108) ;  also,  "  from  time  to  time,  and  at  all  times  here- 
after, uphold  and  keep  in  good  order  and  repair,  all  such 
streets,  bulkheads,  wharves  and  avenues  "  (fol.  110) ;  and  that 
the  said  streets  and  avenues  should  "  forever  thereafter  con- 
tinue to  be  and  remain  public  streets  and  avenues  and  high- 
ways, for  the  free  and  common  use  and  passage  for  the  inhab- 
itants of.  the  said  city,  and  all  others  passing  and  repassing  by 
and  through  and  along  the  same,  in  like  manner  as  the  other 
public  streets,  avenues,  bulkheads  and  wharves  of  the  said 
city,  now  are  or  lawfully  ought  to  be"  (fol.  111).  And  in 
case  of  default  in  these  covenants,  the  parties  of  the  first 
part  might  do  the  work,  and  recover  from  the  grantees  the 
cost  thereof,  "  or  sell  and  dispose  of  the  whole  of  the  said 
hereby  granted  premises,  or  any  part  thereof,  at  public 
auction "  (fols.  112,  113),  or  re-enter  and  grant  the  same 
to  any  other  persons  (fol.  114).  The  grantees  also  cove- 
nanted not  to  build  such  wharves,  avenues  and  streets,  or 
any  part  thereof,  or  make  the  land  in  conformity  to  such 
covenants,"  until  permission  for  that  purpose  should  be  first 
had  and  obtained  from  the  corporation  (fol.  116). 

In  case  of  breach  of  covenant,  the  deed  was  to  become 
null,  and  void,  and  a  right  of  re-entry  was  given  (fol.  122). 

There  is  no  pretense  that  the  corporation  has  ever  required 
the  grantees  or  their  assigns,  to  fill  in  Thirty-fourth  street 
(see  complaint  in  second  suit,  fol.  12),  but  James  M.  Water- 
bury  and  the  East  River  Ferry  Company,  claiming  and  hold- 
ing under  this  deed,  had,  of  their  own  accord,  filled  in  this 
space  of  one  hundred  feet  wide  known  as  Thirty-fourth 
street,  and  graded  and  prepared  it  for  public  travel  thereon 
as  a  public  street,  to  the  ferry  house  and  landing  at  the  foot 
of  Thirty-fourth  street,  about  three  hundred  and  ten  feet 
easterly  from  the  First  avenue  (page  4  in  first  suit],  but  the 
filling  in  and  grading  was  not  entirely  completed.  They 
claim  also  to  have  been  engaged  in  the  construction  of  a 
sewer  in  some  part  of  Thiiiy-fourth  street  east  of  First  ave- 
nue ;  that  the  laying  of  the  railroad  tracks  interfered  with 
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the  construction  of  this  sewer,  .and  hindered  and  impe- 
ded them  in  the  work  of  filling  in,  regulating  and 
paving  the  said  space,  and  delayed  and  embarrassed  them 
in  complying  with  the  terms  of  said  covenant.  (Fol.  134, 
first  suit ;  fd.  27,  &c.  in  second  suit.)  For  this  cause  the 
second  suit  was  commenced  by  James  M.  Waterbury  and 
the  East  Eiver  Ferry  Company,  and  an  injunction  obtained 
against  the  Dry  Dock,  East  Broadway  and  Battery  Railroad 
Company,  and  the  New  York  and  Harlem  Railroad  Com- 
pany (page  13,  of  Case  in  second  suit),  which  the  first  named 
company  on  their  verified  answer,  moved  to  dissolve  (fol.  46). 

After  a  hearing  of  ah1  the  parties  upon  these  motions, 
before  Judge  MILLER,  he  made  an  order  in  the  first  suit 
dated  July  7, 1865,  denying  the  continuance  of  the  injunction 
granted  by  Judge  INGRAHAM,  and  dissolving  the  temporary 
injunction  (page  40),  and  made  an  order  in  the  second  suit 
(page  35,  second  suit),  granting  an  injunction  against  both 
railroad  companies. 

Appeals  are  taken  by  the  Dry  Dock,  East  Broadway  and 
Battery  Railroad  Company  from  these  orders. 

I.  The  passage  of  the  act  authoiizing  the  construction  of 
the  railroad  of  the  plaintiffs  (in  the  first  action),  notwith- 
standing the  objections  of  the  governor  by  the  necessary 
vote  of  two-thirds  of  the  members  present  (Const,  art.  4, 
§  9),  appears  from  the  statute  book  (Laws  of  1860,  ch.  512). 
The  constitutionality  of  the  act,  or  one  entirely  analogous, 
was  fully  sustained  by  the  court  of  appeals  in  The  People 
agt.  Kerr  (27  N.  Y.  He2).  188). 

II.  The  franchises  thus  conferred,  are  by  the  act  expressly 
made  assignable  without  limitation  as  to  the  assignee  (Sank 
of  MiddUbury  agt.  Edgerton,  30  Ver.  182),  and  the  plaintiffs 
having  been  incorporated  under  the  general  railroad  act,  for 
the  purpose  of  operating  a  railroad  over  the  same  routes, 
became  and  are  the  assignees  of  the  rights  and  privileges 
thereby  conferred,  and  had  for  a  year  before  suit  brought, 
been  exercising  these  franchises  and  running  their  cars  below 
Fourteenth  street.     Each  and  every  of  the  city  railroads  in 
the  city  of  New  York  (not  including  the  Harlem  and  Hud- 
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son),  are  •  incorporated  under  the  general  railroad  act,  to 
exercise  franchises  granted  private  individuals,  which  are 
held  and  enjoyed  by  the  corporations  thus  formed,  as  assign- 
ees of  the  private  grantees.  The  regularity  of  such  an  incor- 
poration cannot  be  collaterally  questioned  (Buffalo  •  and 
Albany  E.  R.  Co.  agt.  Gary,  26"jV.  Y.  77). 

The  objection  of  the  defendants,  that  no  consent  of  the 
corporation  of  the  city  of  New  York  was  ever  given  to  the 
construction  of  this  railroad,  was  taken  in  the  New  York  and 
Harlem  Railroad  Co.  agt  The  Forty-second  and  Grand  street 
Ferry  Co.,  under  precisely  similar  circumstances,  and  over- 
ruled. (See  opinion  of  General  Term,  BARNARD,  J.  delivering 
opinion  of  majority  of  the  Court  in  N.  Y.  Transcipt,  June  %lth, 
1864.) 

(a)  It  was  there  held : 

1.  That  the  New  York  and  Harlem  Railroad  Company, 
and  the  other  parties  to  these  controversies  (who  all  stand 
in    precisely  similar    situation    as    that    company  did  in 
that  case),   did    not  stand    in  a    condition  to  raise   the 
objection  ;   that   the  party  whose  assent  is  necessary,  is 
the  only  party  who  can  take  advantage  of  the  want,  except 
where  the  want  of  it  has  the  effect  of  making  a  corporation 
exceed  its  powers,  in  which  excepted  case  the  attorney  gen- 
eral can  alone  take  proceedings  for  such  usurpation,  since 
the  want  of  such  consent  works  no  private  injury  to  the  cor- 
poration, or  to  the  individual  owners  of  property  or  to  tax 
payers,  under  decision  in  The  People  agt.  Kerr.     (And  see 
Drake  agt.  Hudson  River  Railroad  Co.  7  Barb.  508,  558.) 

2.  That  all  control  of  the  corporation  of  New  York  over 
city  railroads  to  be  constructed  in  New  York,  was  abrogated 
by  the  act  of  1860,  chapter  10,  and  it  was  unnecessary  to 
procure  their  consent,  as  had  been  provided  in  the  general 
railroad  act  (§  28,  sub.  5). 

3.  That  the  Dry  Dock,  East  Broadway  and  Battery  Rail- 
road Company  (occupying  precisely  the  situation  of   the 
Forty-second  and  Grand  street  Ferry  Railroad  Company) 
"  stand  in  the  same  position  as  if  the  legislature  had  granted 
the  right  to  them,  for  the  legislature  granted  it  to  certain 
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persons  and  their  assigns,  and  the  defendants  are  the  assign- 
ees." 

(b)  The  prohibition  in  the  4th  section  of  the  act  of  April 
17th,  1860,  chapter  512,  against  the  mayor,  <fec.,  giving  assent 
to,  or  allowing  any  company  claiming  to  derive  authority 
under  the  general  railroad  act^  "  to  construct  any  railroad 
in  or  upon  any  or  either  of  said  streets  or  avenues,  and  from 
doing  any  other  act  to  hinder,  delay  or  obstruct  the  con- 
struction or  operation  of  the  railroad  as  herein  authorized," 
evidently  has  relation  exclusively  to  any  other  railroad,  the 
authority  to  construct  which  was  derived  exclusively  under 
that  act,  as  distinguished  from  the  railroad  authorized  by 
this  act. 

The  plaintiffs  (in  the  first  suit)  having  the  authority  of  the 
act  of  1860,  have  no  occasion  to  appeal  to  any  consent  of 
the  common  council  to  give  effect  to  their  statutory  powers, 
nor  do  they  rely  upon  any  powers  conferred  by  the  general 
railroad  act,  except  for  their  mere  corporate  capacity. 

(c)  Their  corporate  powers  and  ownership  of  the  railroad, 
authorized  by  chapter  512  of  the  laws  of  1860,  are  fully 
recognized  and  affirmed  by  chapters  866,  868,  883,  of  the 
laws  of  1866. 

III.  The  plaintiffs  (hi  first  suit)  having  full  authority  to 
construct  their  railroad  from  First  avenue  "through  and 
along  Thirty-fourth  street,  with  a  double  track  to  Avenue 
A,"  had  a  perfect  right  to  lay  their  tracks  in  the  manner 
described  in  the  pleadings  and  affidavits.  They  did  not  run 
upon  any  railroad  track  previously  laid  by  the  New  York 
and  Harlem  Bailroad  Company.  They  had  no  reason  to 
abstain  from  doing  what  the  law  allowed  to  them  to  do, 
because  they  might  have  anticipated  that  that  company 
would  in  time  desire  to  occupy  the  same  location.  What- 
ever rights  or  benefits  might  accrue  from  prior  occupation, 
they  were  entitled  to  secure  to  themselves.  "  Prior  est  tern- 
pore,  potior  est  jure."  If  it  be  assumed  that  the  Harlem 
company  had  a  right  to  extend  their  tracks  further  east,  from 
the  course  they  had  previously  pursued  in  monopolizing  the 
main  portion  of  Thirty-fourth  street  for  fifty  feet  east  of 
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First  avenue,  these  plaintiffs  had  no  reason  to  expect  from 
them  any  courtesy  or  forbearance  in  pursuing  a  like  course 
in  regard  to  the  rest  of  the  street  wherever  they  choose  to 
extend  their  tracks. 

It  was  to  this  monopolizing  act  that  Mr.  Richardson  referred 
when  he  made  use  of  the  common  expression  that  "he 
would  show  them  a  trick  worth  two  of  that."  While  it  is 
conceded  that  if  the  New  York  and  Harlem  Kailroad  Com- 
pany rightfully  extend  their  track  further  east,  the  doing  so 
could  not  be  justly  designated  a  "  trick,"  neither  can  the 
exercise  by  the  Dry  Dock  Company  of  a  similar  lawful  right, 
be  so  stigmatized. 

IV.  The  New  York  and  Harlem  Railroad  Company  have 
no  right  to  extend  their  road  east  of  the  original  high  water 
mark  on  the  East  river,  which  was  west  of  First  avenue. 

1.  The  act  of  1849,  under  which  they  (on  obtaining  the 
designation  of  the  route  and  the  permission  of  the  common 
council)  were  authorized  to  extend  their  track  "  to  the  East 
river,"  made  the  margin  of  the  river  at  high  water  mark,  as 
it  then  existed  west  of  First  avenue,  the  boundary  line  and 
extreme  point  of  extension. 

It  is  the  general  rule  that  grants  bounded  by  tide  water, 
only  extend  to  high  water  mark.  (Halsey  agt.  McCormick, 
3  Kern.  297  ;  Lansing  agt.  Smith,  4  Wend.  29  ;  Canal  Com. 
agt.  People,  3  Wend.  443 ;  Loundes  agt.  Dickinson,  34  Barb. 
586 ;  Gould  agt.  H.  R.  B.  Co.  2  Seld.  522 ;  Furman  agt. 
Mayor,  &c.  of  N.  Y.  5  Seld.  567.) 

The  whole  river  included  within  high  water  mark  on  each 
side,  was  a  public  highway,  and  the  act  evinces  no  intention 
on  the  part  of  the  legislature  to  relinquish  any  of  the  public 
rights  in  the  river  bed  to  the  New  York  and  Harlem  Rail- 
road Company.  The  pretensions  they  make  would  justify 
the  claim  to  construct  a  dock  or  wharf  out  into  the  naviga- 
ble waters. 

No  such  intention  can  be  inferred,  and  the  rule  of  con- 
struction negatives  it.  (Keen  agt.  Stetson,  5  Pick.  492  ; 
Gould  agt.  N.  B.  B.  B.  Co.  12  Barb.  616  ;  8.  C.  2  Sdd.  522.) 

2.  The  permission  given  them  by  the  common  council  was 


204  KEW  YORK  PRACTICE  REPORTS. 

Dry  Dock,  &c.,  Railroad  Co.  agt.  The  N.  Y.  and  Harlem  Railroad  Co. 

upon  condition  that  they  should  only  act  under  the  direction 
of  the  street  commissioner  (page  7,  of  Case  in  first  suit).  No 
such  obedience  to  his  authority,  or  action  under  his  super- 
intendence is  pretended.  This  condition  precedent  ought 
also  to  have  been  literally  complied  with.  (4  Kent's  Com. 
125 ;  1  Greenl.  Cruise,  481 ;  Vanhorne  agt.  Dorraine,  2  Doll. 
317.) 

V.  If  the  New  York  and  Harlem  Kailroad  Company  had 
any  right  to  extend  their  railway  beyond  the  point  designa- 
ted by  the  act  of  1849  (to  wit,  the  then  existing  margin  of 
the  East  river),  and  to  follow  the  accretions  of  the  shore  or 
change  in  the  margin  of  the  river,  their  right  was  subservi- 
ent to  that  which  had  been  conferred  upon  the  grantees, 
and  these  plaintiffs,  their  assignees  of  the  franchises  granted 
by  the  act  of  1860,  chapter  512. 

1.  These  plaintiffs  were  prior  in  grant. 

(a}  Although  the  act  of  1849  (chap.  75),  authorized  the 
Harlem  Company  to  construct  a  branch  to  the  East  river  at 
such  point  as  might  be  designated  or  permitted  by  the  cor- 
poration of  the  city  of  New  York,  that  authority  was 
inchoate  and  without  legal  existence  until  performance  of 
the  condition  precedent.  Until  such  designation  and  per- 
mission had  been  made  and  given  by  the  corporation,  which 
did  not  occur  till  March  8th,  1864,  the  right  or  interest  could 
not  be  "  claimed  or  vest."  (4  Kent's  Com.  125 ;  1  Greenl. 
Cruise,  481 ;  2  DaU.  317.) 

(b)  The  legislature  had  previously  by  the  act  of  1860 
(chap.  512),  specifically  granted  this  right  of  location  for 
railroad  purposes  in  this  part  of  Thirty -fourth  street  which 
is  now  held  and  owned  by  the  plaintiffs  (in  the  first  suit), 
and  the  right  was  first  exercised  by  them. 

2.  By  express  repeal  of  any  existing  rights  of  the  New 
York  and  Harlem  Railroad  Company,  in  conflict  with  those 
conferred  by  the  act  of  1860. 

Any  rights  of  that  company,  conferred  by  charter  or  by 
the  act  of  1849,  were  subject  "  to  alteration,  modification 
and  repeal."  (Const,  art.  8,  §  1  ;  Act  of  Incorporation,  chap. 
262,  Laios  of  1831 ;  1  R.  S.  600 ;  8  Barb.  358  ;  14  Id.  559.^ 
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So  far  as  these  rights  of  location  of  railroad  tracks  in  this 
part  of  Thirty-fourth  street  were  concerned,  the  4th  section 
of  the  act  of  1860  expressly  repealed  the  ambulatory  privi- 
lege of  location  conferred  by  the  act  of  1849,  and  all  rights 
of  that  company,  inconsistent  or  irreconcilable  with  the 
grant  of  1860.  (Moore  agt.  Westervelt,  3  Sandf.  765 ;  Liv- 
ingston agt.  Harris,  11  Wend.  329  ;  Laivs  of  1860,  p.  1041.) 

3.  Effect  can  only  be  given  by  the  court  to  the  manifest 
intention  of  the  legislature,  as  expressed  by  the  act  of  1860, 
by  protecting  the  plaintiffs  (in  the  first  suit)  in  "  construct- 
ing, maintaining  and  operating  "  their  road  over  the  route  in 
question,  as  against  all  others  ;  and  if,  as  defendants  allege 
(page  16);  "there  was  no  room  for  more  than  one  set  of 
double  tracks,"  or  (page  17)  "it  was  utterly  impossible  to 
locate  a  railroad  to  the  ferry  in  any  other  place  than  the 
location  selected,"  the  act  of  the  common  council,  if  designed 
to  allow  the  privilege  claimed,  or  tb  interfere  with  the  exist- 
ing rights  of  the  plaintiffs  (in  first  suit)  as  then  possessed, 
was  little  less  than  a  fraud. 

Judge  MILLER  has  entirely  misapprehended  the  relative 
rights  of  the  parties  in  the  locus  in  quo,  and  given  a  prefer- 
ence to  the  wrong  doer. 

VI.  The  pretensions  of  James  M.  Waterbury  and  the, 
East  River  Ferry  Company,  to  any  right  of  possession  or 
ownership  in  the  bed  of  Thirty-fourth  street  east  of  First 
avenue,  or  to  an  injunction  restraining  these  plaintiffs  from 
exercising  their  franchises  over  the  street,  as  granted  by  the 
legislature,  are  wholly  untenable. 

1.  The  corporation  of  New  York  never  had  any  title  to 
any  part  of  the  premises  claimed,  beyond  four  hundred  feet 
from  high  water  mark  (Chap  58,  Laivs  of  1826). 

2.  The  whole  space  in  Thirty-fourth  street  east  of  First 
avenue,  in  extension  of  the  lines  of  Thirty-fourth  street,  west 
of  First  avenue  to  Avenue  A,  had  been  dedicated  by  the 
corporation,  and  adopted  by  the  legislature,  as  and  for  a 
public  street. 

(a)  The  title  of  the  corporation  of  the  city  in  the  land 
conveyed  them  by  the  act  of  1827,  chapter  58,  and  which 


206        NEW  YORK  PRACTICE  REPORTS. 

Dry  Dock,  Ac..  Railroad  Co,  agt.  The  N.  Y.  and  Harlem  Railroad  Co. 

they  retained  therein  after  the  deed  of  the  Farmers'  Loan 
and  Trust  Company,  was  held  merely  publici  juris,  and  sub- 
ject to  the  direct  action  of  the  legislature.  (The  Mayor 
agt.  Scott,  I  Caines,  543 ;  People  agt.  Kerr,  27  N.  T.  188 ; 
Darlinritcm  agt.  The  Mayor,  &c.  of  New  York,  31  N.  Y.  164.) 

(b)  The  act  of  thus  laying  it  out  as  a  public  street,  was 
within  their  statutory  powers.     (Laius  of  1787,  chap.  61,  §  2 
[Demies'  Laws  N.  Y.  p.  381]  ;  Act  of  April  3, 1798,  §§  1,  2.) 

(c)  Even  if  private  owners,  their  acts  amounted  to  a  ded- 
ication of  Thirty-fourth  street  east  of  First  avenue,  as  a 
public  street,  and  they  could  not  obstruct  the  public  passage 
to  the  water .     (See  deed  to  the  Farmers'  Loan  and  Trust 
Company  ;  Matter  of  Thirty-ninth  street,  1  Hill,  191.) 

The  street  by  operation  of  law  was  extended  to  the  water 
(People  agt.  Lambier,  5  Denio,  9). 

(d)  Its  use  by  the  public  as  a  public  highway  is  uncon- 
troverted,  and  its  recognition  and  adoption  as  a  public  street, 
is  complete  in  the  statute  of  1860,  chapter  512. 

2.  The  Farmers'  Loan  and  Trust  Company  took  no  inter- 
est or  title  in  the  street  under  their  deed  from  the  corpora- 
tion, which  expressly  limited  the  premises  granted  by  the 
sides  of  the  street  ( Wetmore  agt.  Law,  34  Barb.  515). 

3.  James  M.  Waterbury  and  the  East  Biver  Ferry  Com- 
pany, the  plaintiffs  in  the  second  suit  claiming  under  them, 
have  no  rights  in  Thirty-fourth  street,  which  are  the  subject 
of  protection  by  injunction. 

(a )  Although  they  together  claim  to  own  the  block  south 
of  Thirty-fourth  street,  and  one  hundred  feet  square  on  the 
south-east  corner  of  the  block  north  of  Thirty-fourth  street 
by  no  rule  of   apportionment  of  the  covenant,  were  they 
bound  to  "  fill  in,  regulate  or  grade  "  Thirty-fourth  street 
beyond  the  middle  of  the  street,  nor  can  either  be  held  to 
any  obligation  or  duty  as  to  any  portion  of  the  north  half 
of  the  street  except  in  front  of  the  exterior,  one  hundred 
feet  adjoining  the  bulkhead  line  far  east  of  the  part  of  the 
street  on  which  these  plaintiffs  (in  first  suit)  have  laid  their 
road. 

(b)  They  cannot  appear  to  assert  the  rights  of  the  corpo- 
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ration  of  the  city  of  New  York.  (See  opinion  in  N.  Y.  and 
H.  R.  R.  Co.  agt.  The  Forty-second  and  Grand  street  Ferry 
R.  R.  Co.  N.  Y.  Transcript,  June  27,  1864.) 

(c)  Neither  of  them  (except  Waterbury,  as  to  about  one 
hundred  feet  on  the  north-west  corner  of  the  block  south 
of   Thirty-fourth  street)  had  any  title.     Beyond  that,  the 
premises  claimed  lay  outside  of  the  four  hundred  feet  from 
low  water  mark,  as  granted  by  chapter  58,  of  laws  of  1826, 
and  belong  to  the  state.     (See  map  on  scale  100  feet  to  inch.} 

(d)  They  have  no  property  or  private  rights  in  Thirty- 
fourth  street.     They  were  at  most  subject  to  the  duty  of 
filling,  regulating  and  grading  the  street  when  specially 
notified  and  required.     They  were  not  tenants  (by  any  kind 
of  title)  of  any  portion  of  the  street.     They  were  not  in  any 
sense,  in  possession  of,  or  even  squatters  on  any  portion  of 
the  street  east  of  First  avenue,  on  which  these  plaintiffs  had 
laid  their  railroad ;  it  was  uninclosed,  and  thrown  open  to 
public  use,  and  has  been  ever  since  used  for  public  passage, 
and  they  had  no  peculiar  or  exclusive  possession  or  control 
over  it. 

(e)  No  requisition  had  been  made  on  them  by  the  corpo- 
ration to  fill  in  the  street,  so  that  the  time  prescribed  by  the 
covenant  in  the  deed  to  the  Farmers'  Loan  and  Trust  Com- 
pany had  begun  to  run,  and  no  danger  of  a  forfeiture  could 
be  apprehended,  or  was  alleged.     They  had  been  over  a  year 
engaged  in  filling  in  this  street,  it  is  to  be  presumed  for  their 
own  gain,  in  pretending  to  allow  deposits  of  earth  upon  it ; 
but  their  claim  to  an  indefinite,  or  any  exclusive  possession 
of  the  street  for  progressing  in  this  work  of  filling  in,  regu- 
lating and  grading  it,  or  constructing  a  sewer  in  it  at  their 
convenience  and  pleasure,  or    "until  the  city  authorities 
shall  fix  and  determine  the  grade  line,"   is  preposterous. 
Even  if  they  were  interfered  with,  this  constitutes  no  tres- 
pass or  taking  of  private  property,  whatever  might  be  the 
obligation  resting  on  the  grantees  of  the  corporation,  under 
the  deed  of  January  29th,  1847. 

(f)  But  instead  of  acting  under  and  in  compliance  with 
the  covenant  of  the  deed  under  which  they  claimed,  their 
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acts  were  in  direct  violation  of  it  (Case,  second  suit,  fol.  99, 
§  H6). 

(g)  Such  interference  with  the  execution  of  the  condition 
subsequent,  as  might  follow  from  executing  the  enactments 
of  the  statute  of  1860,  authorizing  the  laying  and  construct- 
ing of  the  railroad  of  these  plaintiffs  (in  the  first  suit),  fur- 
nished a  full  justification  pro  tanto,  for  any  breach  of  these 
covenants,  to  the  extent  occasioned  by  carrying  out  those 
provisions.  (People  agt.  Manning,  8  Cow.  297 ;  Whitney  agt. 
Spencer,  4  Cow.  39  ;  Carpenter  agt.  Stevens,  12  Wend.  589  ; 
People  agt  Bartlett,  3  Hill,  570.) 

(h)  The  statutory  powers  conferred  upon  the  plaintiffs  (in 
the  first  suit)  to  construct  a  railroad  and  exercise  a  public 
franchise  over  the  street,  and  the  repeal  of  all  inconsistent 
acts,  overrode  all  privileges  or  duties  the  corporation  might 
have  allowed  to  or  prescribed  for-  private  persons  in  the 
streets,  in  derogation  of  the  rights  thus  conferred  by  the 
legislature. 

(i)  They  had  no  right  in  the  street  as  against  these  plain- 
tiffs, which  ought  to  be  protected  by  injunction,  and  no 
ground  for  interference  by  that  process  is  shown.  The  act 
complained  of,  even  if  unjustified  by  the  act  of  1860,  was 
at  most  a  pure  trespass.  (Hart  agt.  T/ie  Mayor,  &c.  9  Wend. 
580  ;  Jerome  agt.  Boss,  7  Johns.  R.  315.) 

(j)  No  insolvency  of  the  defendants  was  alleged,  and  no 
reason  for  invoking  the  peculiar  jurisdiction  of  a  court  of 
equity  was  shown  or  established. 

YIL  The  right  of  the  plaintiffs  (in  the  first  suit)  "to 
construct,  maintain  and  operate,"  their  railroad,  in  and 
through  Thirty-fourth  street,  in  the  manner  prescribed  by 
the  act  of  1860,  chapter  512,  and  of  exercising  the  franchise 
as  thereby  authorized,  having  been  wrongfully  interfered 
with,  and  their  possession  interrupted  and  usurped  by  the 
defendants  in  the  first  suit,  a  case  is  presented  affecting 
property  of  a  peculiar  character  and  value,  the  very  sub- 
stance and  usefulness  of  which  is  affected  by  acts  tending 
to  its  destruction  in  the  only  character  in  which  it  can  be 
enjoyed ;  for  this  no  due  recompense  could  be  made,  and 
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the  case  called  for  the  interposition  of  the  court  by  injunc- 
tion in  their  favor.  (President,  &c.  of  N.  an -I  C.  Turnpike 
Co.  agt.  Miller,  5  Jolim.  Cli.  101 ;  Hud.  and  Del.  Canal  Co. 
agt.  N.  Y.  and  E.  R.  E.  Co.  9  Paige,  323  ;  Livingston  agt. 
Van  Ingen,  9  Johns.  R.  507.) 

VIII.  The  orders  in  each  of  these  cases  should  be  reversed 
with  costs ;  the  injunction  in  the  first  suit  should  be  contin- 
ued as  prayed  for,  and  the  injunction  in  the  second  suit 
should  be  dissolved. 

A.  J.  VANDEBPOEL,  counsel  for  ferry  company  and  Oliver 
Charlick. 

The  same  facts  from  which  the  parties  seek  to  draw  the 
legal  conclusions  for  which  they  respectively  contend  appear 
in  each  of  the  causes. 

If  the  injunction  asked  for  in  the  first  entitled  suit  is 
granted,  it  follows  as  a  necessary  consequence  that  the 
injunction  asked  for  as  against  the  ferry  company  and  Mr. 
Charlick,  in  the  second  entitled  suit,  must  be  denied. 

The  point  insisted  upon  on  behalf  of  the  ferry  company 
and  Mr.  Waterbury,  is  that  in  the  present  condition  of 
things,  neither  of  the  railroad  companies  have  any  right  to 
enter  and  lay  down  their  rails,  and  run  cars  over  the  dispu- 
ted territory. 

I.  The  ferry  company  and  Mr.  Waterbury,  are  lawfully  in 
possession  of  the  space  one  hundred  feet  wide,  extending 
easterly  from  First  avenue  to  bulkhead  line. 

They  are  engaged  in  filling  the  land,  constructing  a  sewer 
by  and  under  direction  of  the  Croton  Aqueduct  Department, 
and  preparing  to  grade  and  pave  the  space,  so  soon  as  the 
city  authorities  shall  fix  and  determine  the  grade  lines  which 
the  ferry  company  and  Mr.  Waterbury  must  conform  to 
when  established. 

II.  While  the  work  is  in  progress,  the  ferry  company  and 
Mr.  Waterbury  are  entitled  to  the  possession  and  control  of 
the  premises,  and  an  interference  by  either  of  the  railroad 
companies,  while  that  possession  and  control  continues,  can- 
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not  find  a  sanction  or  apology  in  any  act  of  the  legislature 
or  resolution  of  the  common  council. 

The  zeal  of  the  railroad  companies  in  the  struggle  for  pri- 
ority of  location,  has  blinded  them  to  the  rights  of  the  city, 
and  its  grantees  and  covenantees.  Neither  company  would 
have  dreamed  of  asserting  a  right  to  enter  and  lay  down  its 
rails  in  the  present  condition  of  the  land,  except  for  the 
knowledge  that  the  occupation  by  the  one  company  will 
necessarily  exclude  the  other,  if  any  regard  is  paid  to  the 
rights  and  franchise  of  the  ferry  company  secured  to  it  by 
the  lease  from  the  city. 

III.  It  probably  was  the  design  of  the  mayor,  aldermen 
and  commonalty,  when  making  the  contract  with  the  Far- 
mers' Loan  and  Trust  Company,  to  dedicate  the  space  of 
one  hundred  feet  wide  to  the  purposes  of  a  public  street, 
when  the  same  was  filled  in  and  regulated  and  paved.  It 
was  no  part  of  the  contract,  however,  that  while  the  work 
was  in  progress  the  contractor  should  be  subjected  to  an 
interference  by  or  on  the  part  of  the  public  generally,  or  by 
a  railroad  company  subjecting  it  to  its  use,  thus  largely 
increasing  the  expense  of  the  work,  and  the  length  of  time 
requisite  for  its  performance.  The  time  when  the  dedication 
to  the  public  use  should  take  effect,  so  far  as  to  give  the  pub- 
lic a  positive  right  of  use  and  enjoyment,  was  one  in  which 
the  grantees  had  a  large  pecuniary  interest. 

Until  adapted  for  public  use  as  a  street,  and  the  grantees 
were  released  from  their  covenant  to  prepare  it  for  a  street, 
avenue  or  wharf,  the  question  of  dedication  was  one  in  which 
only  the  corporation  and  its  grantees  had  an  interest.  Any 
grantee  or  sub-grantee  could  insist  that  the  corporation 
should  be  held  to  its  agreement  to  make  it  a  street. 

As  it  now  stands,  it  is  no  more  a  public  street  than  if  the 
agreement  had  been  that  after  ten  years  from  the  date  of 
the  deed,  the  corporation  would  throw  open  this  land  for  a 
street.  It  could  not  be  contended  that  before  the  ten  years 
elapsed,  it  was  competent  for  the  public  to  assume  the  use. 

The  mere  mapping  out  a  street  in  the  city  of  New  York, 
does  not  give  the  public  a  right  to  enter  upon  and  use  it. 
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The  map  under  the  act  of  1807,  extended  Eleventh  street 
from  Broadway  to  Fourth  avenue.  But  the  public  had  no 
right  as  against  the  owner,  to  enter  upon  it  and  use  it  until 
compensation  should  be  made  to  the  owners  of  the  land, 
and  before  an  actual  dedication  of  it ;  or  in  other  words,  a 
right  to  it  by  user  had  been  acquired  by  the  public,  the 
legislature  in  1845  closed  it. 

IV.  Assuming  that  the  act  of  April  3d,  1798  (Laws  of  1798, 
p.  — ),  is  in  force,  as  contended  for  by  the  counsel  for  the 
Dry  Dock  Railroad  Company,  which  allows  and  empowers 
the  mayor,  aldermen  and  commonalty,  to  extend  streets  over 
the  lands  reclaimed  from  the  rivers,  it  cannot  aid  the  rail- 
road companies  in  their  claim  that  the  space  at  the  foot  of 
Thirty-fourth  street  east  of  First  avenue,  has  become  a  pub- 
lic street,  for  there  is  no  pretense  that  as  to  this  land  the 
mayor,  &c.,  have  acted  under  that  statute.     They  have  not 
attempted  to  exercise  any  of  the  powers  conferred  by  that 
act — but  their  deed  and  contract  is  to  be  judged  as  it  would 
be  if  executed  by  a  private  individual. 

V.  The  fact  that  the  grant  under  which  the  Dry  Dock 
Eailroad  Company  claim  to  lay  down  their  road  over  this 
space,  authorizes  them  to  go  through  Thirty-fourth  street  to 
Avenue  A,  and  down  Avenue  A  to  Fourteenth  street,  may  be 
of  interest  as  an  illustration  of  reckless  legislation,  but  gives 
them  no  power  to  enter  upon  the  premises  in  question. 

There  are  no  such  points  known  to  the  law  as  Thirty- 
fourth  street  east  of  First  avenue,  or  as  Avenue  A,  above 
Twenty-fifth  street,  except  above  Fifty-second  street.  That 
part  of  the  grant  is  a  dead  letter. 

In  1807  (Laws  p.  — ;  Valentines  Latvs,  p.  — ;  Davies' 
Laws,  p.  431),  commissioners  were  appointed  to  lay  out  the 
city  of  New  York  north  of  a  certain  line,  and  prepare  a  plan 
and  file  a  map  of  the  streets,  &c.,  which  plans  section  8 
declares,  "  shall  be  final  and  conclusive." 

The  work  was  completed,  the  maps  were  filed — and  are 
known  as  "  Eandal's  Maps." 

These  maps  are  referred  to  in  the  subsequent  legislation 
relative  to  the  plan  of  the  city. 
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On  this  map  Thirty-fourth  street  extends  to  the  high  water 
mark  on  the  East  river ;  Avenue  A  extends  as  far  north  as 
about  Fourteenth  street,  to  the  shore  of  the  East  river, 
(where  a  bay  commences),  and  disappears  for  the  space  of 
a  mile  and  a  half  northward,  where  it  reappears  above  Fifty- 
second  street,  at  the  same  distance  easterly  from  First  ave- 
nue (over  six  hundred  feet),  as  it  is  below  Fourteenth  street. 
So  that  on  the  map  there  is  nothing  indicating  streets  by 
the  name  of  Thirty-fourth  street  or  Avenue  A,  through  or 
over  Kipp's  Bay. 

What  use  would  be  made  of  the  land  which  might  be 
reclaimed  from  Kipp's  Bay,  by  filling  or  otherwise,  was  left 
for  future  determination.  Instead  of  conveying  it  to  the 
Farmers'  Loan  and  Trust  Company,  the  city  could  have 
covered  it  by  a  market,  or  built  bulkheads  at  First  avenue 
and  run  out  piers.  There  is  no  warrant  for  the  suggestion 
that  as  the  waters  in  front  of  the  street  were  filled  up,  streets 
were  to  be  opened  in  continuation  of  those  on  the  upland, 
and  that  the  same  names  were  to  be  applied. 

As  illustrations  :  On  the  map  the  commissioners  designa- 
ted a  space  between  One  Hundred  and  Sixth  and  One  Hun- 
dred and  Ninth  streets,  from  East  river  to  Fifth  avenue,  as 
Harlem  Marsh  ;  Avenue  A,  First,  Second,  Third  and  Fourth 
avenues,  extending  to  the  marsh  on  the  north  and  on  the 
south,  but  were  not  continued  through  it,  and  in  1837,  as 
these  lands  were  being  reclaimed,  it  was  found  necessary  to 
go  to  the  legislature  and  obtain  the  passage  of  an  act  alter- 
ing the  plan  of  the  city,  by  continuing  and  extending  the 
above  avenues  from  One  Hundred  and  Sixth  to  One  Hun- 
dred and  Ninth  street.  (Laios  1837,  ch.  274,  p.  291 ;  Davies 
Laws,  800  ;  Valentine's  Laws.} 

So  in  1837,  the  map  was  altered  by  laying  down  thereon 
Thirteenth  avenue.  It  was  to  be  reclaimed  from  the  waters 
of  the  North  river.  The  legislature  at  the  same  time  deemed 
it  necessary  to  provide  that  the  several  cross  streets,  as  laid 
out  on  the  map  or  plan,  should  be  continued  from  their 
present  termination  (the  water's  edge),  on  the  map  or  plan, 
on  their  present  lines  to  Thirteenth  avenue.  (Laivs  1837, 
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ch.  182,  p.  166 ;  Davies'  Laws,  799  ;  Valentine's  Laws,  p.  — .) 
By  the  same  act  Eleventh  avenue  was  continued  in  a 
direct  southerly  line  from  its  termination  on  the  map,  Thirty- 
third  street,  to  Nineteenth  street.  So  our  session  laws  have 
many  similar  acts. 

These  laws  would  be  wholly  unnecessary  if  the  theory  of 
the  Dry  Dock  Company  was  correct,  that  the  streets  and 
avenues  are  by  law  continued  over  the  made  land,  on  the 
same  lines  and  by  the  same  names  as  those  on  the  upland. 
As  to  Avenue  A,  we  have  a  legislative  enactment  to  the  effect 
that  it  does  not  extend* across  Kipp's  Bay.  (Laivs  of  1824, 
cli.  10,  p.  — ;  Davies'  Laws,  656  ;  Valentine's  Laivs.) 

The  language  is,  "  short  avenues  have  been  laid  out  by 
the  said  commissioners,  severally  called  and  designated  on 
the  said  map  or  plan,  by  the  names  of  Avenue  A,  Avenue 
B,  Avenue  C,  and  Avenue  D,  all  terminating  in  the  waters 
of  the  East  river,  within  a  short  distance  of  their  commence- 
ment." 

The  act  of  April  27th,  1860,  passed  ten  days  after  the  Dry 
Dock  Kailroad  grant,  making  it  illegal  to  fill  up  lands  out- 
side of  the  bulkhead  line,  is  a  complete  answer  to  the  sug- 
gestion of  the  counsel  for  the  Dry  Dock  Company,  that  the 
legislature  meant  to  recognize  certain  spaces  near  the  foot 
of  Thirty-fourth  street,  as  continuations  of  Avenue  A,  and 
Thirty-fourth  street  (Laws  1860,  p.  1063). 

VI.  By  the  act  of  1826,  the  title  to  all  the  lands  four  hun- 
dred feet  east  of  low  water  mark,  on  the  shore  of  the  East 
river,  was  vested  in  the  mayor,  aldermen  and  commonalty. 
The  only  limitation  on  this  title  was  the  pre-emptive  right 
of  proprietors  of  land  under  water.      It  is  thus  apparent 
that  it  was  contemplated  that  this  land  would  be  sold  by  the 
mayor,  aldermen  and  commonalty.     In  the  Furmans,  the 
court  of   appeals  affirmed  the  absolute  ownership  of  the 
mayor,  &c.,  to  the  lands  under  water,  with  the  right  to  sell 
all  or  any  part  of  the  same,  at  such  times  and  at  such  prices 
as  it  might  deem  expedient  (Furman  agt.  The  Mayor,  10  N. 
Y.  567). 

VII.  It  would  be  useless  to  discuss  the  question  whether 
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the  title  which  the  city  of  New  York  has  to  property  not 
acquired  under  the  act  of  1813  (relative  to  the  compulsory 
opening  of  streets  and  avenues,  or  lands  dedicated  to  public 
use  as  streets  by  adjoining  owners),  is  an  interest  which  is 
at  all  times  held  only  subject  to  the  will  of  the  state  legisla- 
ture ;  in  other  words,  whether  the  city  of  New  York  owns 
any  "  private  property,"  in  the  sense  in  which  those  words 
are  used  in  the  constitution. 

This  land  reclaimed  from  the  water,  is  private  property, 
within  the  meaning  of  the  178th  section  of  the  act  of  1813, 
relative  to  street  openings.  That  section  places  the  mayor, 
aldermen  and  commonalty,  as  to  its  lands  which  may  be 
required  for  a  street,  or  benefitted  by  the  opening,  upon  the 
same  footing  as  an  individual  owner.  And  when  the  lands 
of  the  mayor,  aldermen  and  commonalty  are  taken  under 
that  statute,  they  hold  them  in  trust  under  a  new  title — no 
power  of  sale  remains.  They  are  to  be  held  as  public  streets 
forever.  (Laivs  1813,  vol.  2,  pp.  409,  415  ;  Davies1  Laivs, 
535  ;  Valentine's  Laws.) 

VIII.  The  papers  on  our  behalf  negative,  and  it  is  not 
affirmed  on  behalf  of  the  railroad  companies,  that  any  action 
has  been  taken  to  open  Thirty-fourth  street  east  of  First 
avenue,  nor  Avenue  A,  and  there  is  no  act  of  the  legislature 
which  interferes  with  the  title  to  these  lands  as  granted  to 
the  city  by  the  act  of  1826. 

The  legislature  have  not  said  that  there  should  be  a  street 
east  of  Thirty-fourth  street  and  First  avenue,  nor  whether, 
if  there  is  to  be  one,  it  should  be  continued  on  the  present 
lines,  or  should  diverge  to  the  north  or  south. 

Suppose  the  Farmers'  Loan  Company  and  its  grantees 
should  now  agree  with  the  mayor,  aldermen  and  commonalty, 
to  exchange  the  one  hundred  feet  space  on  the  present  line 
of  Thirty-fourth  street,  for  the  adjoining  one  hundred  feet 
on  the  south  ;  who  could  raise  or  interpose  an  objection  ? 
Who  could  object  to  the  common  council  giving  to  this  space 
taken  in  exchange  a  name  other  than  Thirty-fourth  street  ? 
What  then  would  become  of  this  right  which  the  Dry  Dock 
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Kailroad  Company  assert  under  their  grant,  to  run  over  the 
one  hundred  feet  as  at  present  filled  out  ? 

IX.  If  we  assume  for  the  purpose  of  the  argument,  that 
this  space  of  one  hundred  feet  wide,  is  within  the  line  upon 
which  the  railroad  companies  are  authorized  to  run  them, 
we  claim  that  they  have  no  right  to  enter  upon  this  space 
of  one  hundred  feet  wide  without  making  compensation  to 
the  city,  and  to  the  grantees  who  have  entered  into  cove- 
nants to  fill  it  up  and  keep  it  in  repair. 

We  shall  leave  it  to  the  counsel  for  the  railroad  compa- 
nies to  reconcile  if  they  can  the  principles  of  the  recent 
decisions  of  the  court  of  appeals,  as  applied  to  the  interest 
of  the  city,  in  those  streets  opened  under  the  act  of  1813, 
and  those  which  have  been  acquired  by  grant,  to  be  used 
only  as  such.  Our  case  is  outside  of  those  decisions. 

1.  As  to  the  right  of  the  city  to  compensation.  If  the 
legislature  in  defining  the  route  of  these  roads,  had  directed 
them  to  go  through  an  engine  house,  or  one  of  the  houses 
which  the  city  owned  and  leased  to  tenants  on  Chatham 
street,  it  would,  we  think,  be  pretty  difficult  to  convince  a 
court  that  compensation  was  not  to  be  made  for  the  land 
taken. 

The  Dry  Dock  Railroad  charter,  which  defines  the  route, 
provides  for  making  compensation  for  obtaining  any  real 
estate  or  interest  therein,  which  maybe  required  (§  3). 

Any  real  estate  for  which  compensation  was  to  be  made 
to  the  mayor,  aldermen,  &c.,  under  the  act  of  1813,  when 
taken  for  a  street,  is  real  estate  for  which  compensation  must 
be  made,  within  the  meaning  of  section  3,  above  referred  to. 

The  same  remarks  apply  to  the  Harlem  company. 

The  grantees  of  the  corporation  can  defend  their  posses- 
sion and  right  to  the  space  one  hundred  feet  wide,  until  'this 
compensation  is  made.  The  railroad  companies  have  no 
right  to  interfere  until  compensation  is  made  to  the  owner. 
'  2.  The  Ferry  Company  and  Waterbury,  as  covenantees, 
have  an  interest  in  this  space,  for  which  they  are  entitled  to 
compensation. 

It  is  suggested  by  the  counsel  for  the  Dry  Dock  Company, 
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that  under  the  thirteenth  section  of  the  general  railroad  act 
(Laws  of  1850,  p.  215),  that  compensation  is  only  to  be  made 
to  the  owner  of  real  estate — however  that  may  be  (which  we 
will  not  concede),  the  grant  to  the  Dry  Dock  Railroad  Com- 
pany uses  very  different  language  :  "  And  should  any  real 
estate,  or  interest  therein,  be  required  for  the  purpose  of 
constructing,"  <fec.,  the  act  points  out  how  that  interest  is  to 
be  compensated  for.  The  same  section  shows  how  carefully 
the  rights  and  interests  of  others  were  intended  to  be 
guarded — for  in  order  to  cover  the  doubt  whether  the  use 
of  the  rails  of  another  company  would  come  under  the  head 
of  an  interest  in  real  estate,  express  provision  was  made  to 
cover  it. 

Our  duty  to  fill  in  and  our  duty  to  repair,  is  a  matter  of 
private  contract,  while  intended  to  attain  a  similar  end ;  it 
is  outside  of  the  laws  and  principles  of  public  taxation. 

The  state  legislature  cannot  pass  a  law  which  shall  make 
that  duty  more  onerous,  without  securing  to  us  a  just  and 
fair  compensation.  Whether  it  is  to  be  much  or  little,  the 
law  has  prescribed  a  mode  for  its  determination. 

Nor  will  the  fact  that  the  legislature  may  make  it  more 
difficult  and  expensive  to  comply  with  our  contract,  relieve 
us  from  it. 

The  rule  is,  that  which  the  law  renders  impossible,  need  not 
be  performed.  " Lex  non  cogit  ad  impossibilia"  is  the 
maxim,  and  the  word  impossibilia)  receives  a  strict  construc- 
tion (Broom's  Leg.  Max.  181). 

X.  The  Ferry  Company  is  entitled  to  compensation  for 
injury  to  its  franchise.     The  character  of  its  business,  and 
the  injury  which  it  must  sustain  by  the  appropriation  of  the 
street  (if  it  be  a  public  street),  are  detailed  fully  in  the  affi- 
davits interposed  by  the  Ferry  Company  and  Harlem  Kail- 
road  Company. 

This  ferry  franchise  is  a  contract,  the  value  of  which  can- 
not be  impaired  by  legislative  action. 

XI.  The  railroad  companies  had  no  right  to  convert  this 
space  into  a  railroad  depot. 

XII.  The  Dry  Dock,  East  Broadway  and  Battery  Bail- 
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road  Company  cannot  exercise  any  corporate  rights  as 
assignees  of  the  grant,  as  against  the  Ferry  Company  or  Mr. 
Waterbury. 

This  company  is  organized  under  the  general  railroad  act 
of  1850  (p.  211).  This  act  prohibits  the  companies  organ- 
ized under  that  act  from  constructing  their  road  upon  or 
across  any  streets  in  any  city,  without  the  assent  of  the,  cor- 
poration of  such  city  (page  224,  §  28,  sub.  5). 

This  artificial  person  cannot  take  a  title  or  exercise  a  right 
in  hostility  to  the  act  which  created  it  (Angel  &  Ames  on  Cor- 
porations, 82  to  86). 

XIII.  These  railroad  companies  have  no  right  to  enter 
upon  the  premises  in  question ;  the  proper  remedy  is  by 
injunction.     They  create  a  nuisance  for  which  there  is  no 
legislative   sanction  until  compensation  has    been   made. 
Every  entry  to  lay  down  the  road,  every  time  a  car  enters 
upon  this  ground,  a  new  and  distinct  trespass  is  committed, 
and  a  new  cause  of  action  arises,  for  which  suit  can  and  must 
be  brought ;  so  often  as  a  car  passes,  the  employees  on  the 
lines  are  prevented  from  work,  and  there  is  an  almost  con- 
stant repetition  of  this  disturbance. 

It  would  be  strange  indeed,  if  in  such  a  case  an  injunction 
is  not  the  appropriate  remedy. 

XIV.  The  injunction  at  the  suit  of  the  Dry  Dock  Railroad 
Company,  if  their  right  on  the  main  case  could  be  sustained, 
cannot  be  held  against  Mr.  Charlick. 

XY.  The  motion  to  vacate  the  injunction  granted  at  the 
suit  of  the  Ferry  Company  and  Mr.  Waterbury,  should  be 
denied,  and  the  injunction  as  granted  at  the  suit  of  the  Dry 
Dock,  East  Broadway  and  Battery  Railroad  Company, 
should  be  vacated.  All  interference  on  the  part  of  the  Ferry 
Company,  and  "Waterbury  and  Charlick,  with  the  rails  of  the 
Dry  Dock  Company,  is  denied. 

C.  A.  RAPALLO,  counsel  for  New  York  and  Harlem  Hail- 
road  Company. 

I.  By  the  act  of  March  6, 1849  (§  3),  the  New  York  and  Har- 
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lem  Railroad  Company  is  authorized  to  construct  a  branch 
of  its  road  from  any  point  north  of  Twenty-seventh  street 
to  the  East  river,  at  such  point  as  may  be  designated  and 
permitted  by  the  corporation  of  the  city  of  New  York. 

By  the  resolution  of  the  common  council,  dated  March  8, 
1864,  the  company  is  permitted  to  extend  its  road  through 
Thirty-fourth  street  to  the  East  river. 

The  right  of  this  company  to  continue  its  track  tnrough 
Thirty-fourth  street  to  the  East  river,  is,  therefore,  unques- 
tionable. 

II.  The  filling  in  and  extension  of  Thirty-fourth  street 
beyond  the  point  where  it  terminated  at  the  time  of  the  pas- 
sage of  the  act  of  1849,  does  not  deprive  the  Harlem  Com- 
pany of  its  right  to  extend  its  tracks  to  the  river.     The  act 
does  not  purport  to  restrict  the  company  to  the  line  of  the 
river  bank  as  it  existed  in  1849,  but  it  gives  a  general  power 
to  extend  to  the  river  itself,  and  does  not  limit  the  time  of 
making  the  extension.     The  intent  is  apparent  that  the  rail- 
road should  connect  with  the  river,  and  that  connection  is 
the  essence  of  the  privilege  granted. 

III.  That  part  of  Thirty-fourth  street  which  lies  east  of 
First  avenue,  not  being  laid  down  on  the  commissioner's 
map,  and  not  having  been  opened  as  a  public  street,  remains 
the  property  of  the  corporation  of  New  York,  and  its  con- 
sent is  sufficient  to  authorize  the  Harlem  Company  to  lay 
tracks  thereon,  and  until  opened  as  a  public  street  the  plain- 
tiff had  no  right  to  enter  upon  it  without  the  consent  of  the 
corporation. 

IV.  If  both  companies  were  entitled  to  lay  their  tracks 
on  the  premises  in  dispute,  the  injunction  was  properly 
refused,  for  the  Harlem  Company  had  the  first  grant  of  the 
privilege,  and  it  appears  by  the  affidavits  that  the  Harlem 
Company  first  selected  the  center  of  the  proposed  street  as 
the  location  for  its  tracks. 

The  plaintiff,  therefore,  had  no  right  to  drive  it  from  that 
location.  (See  affidavit  of  W.  H.  Vanderbilt,fols.  48,  51,  53 ; 
also  of  Thos.  J.  Brown,  fol.  94.) 

V.  The  allegation  that  the  Harlem  Company  broke  up 
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and  destroyed  the  tracks,  &c.,  laid  by  the  plaintiff,  and  laid 
rails,  &c.,  in  their  place,  and  upon  the  ties  of  the  plaintiff, 
is  fully  met  and  denied  in  the  opposing  affidavits  ;  and  the 

judge  who  decided  the  motion  must  be  deemed  to  have  found 
for  the  defendant  on  that  issue.  (See  affidavits  of  W.  II. 

VandeMt,  fols.  70,  71  ;  Thos.  J.  Brown,  fob.  98,  99,  106 ; 

W.  P.  Craig,  fol  109 ;  0.  Charlick,  fol  142.) 

VI.  These  affidavits  show  that  the  aggression  was  wholly 
on  the  side  of  the  plaintiff. 

VII.  The  plaintiff  has  no  right  to  lay  its  tracks  on  the 
premises  in  dispute,  and,  therefore,  is  not  entitled  to  ques- 
tion the  right  of  the  Harlem  Company. 

1.  If  the  premises  in  dispute  are  to  be  regarded  as  a  pub- 
he  street,  the  plaintiff  by  becoming  incorporated  under  the 
general  railroad  act  of  1850,  has  subjected  itself  to  the  pro- 
hibition contained  in  subdivision  5,  of  section  28  of  that  act. 

2.  But  the  premises  in  question  are  not  a  public  street, 
and  the  authority  conferred  by  the  act  of  1860  cannot  be 
exercised  until  such  premises  are  open  as  a  public  street. 

3.  The  authority  conferred  by  the  act  of  1860,  is  a  mere 
right  of  passage  through  Thirty-fourth  street  to  Avenue  A, 
and  through  Avenue  A.     At  the  time  of  the  passage  of  the 
act  of  1860,  neither  Thirty-fourth  street  nor  Avenue  A,  at 
the  points  in  question  had  any  existence,  either  in  fact  or  in 
law.     The  act,  therefore,  could  not  take  effect  until   those 
streets  were  made  and  thrown  open  to  the  public.    Avenue 
A  at  Thirty-fourth  street,  is  still  part  of  the  East  river,  and 
outside  of  the  bulkhead  line. 

The  right  to  make  a  terminus  at  the  foot  of  Thirty-fourth 
street,  is  not  granted  by  the  act  of  1860. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

By  the  court,  SUTHERLAND,  J.  When  the  Dry  Dock,  East 
Broadway  and  Battery  Bailroad  Company  commenced  con- 
structing and  extending  their  tracks  in  and  through  Thirty- 
fourth  street,  or  the  strip  of  land  one  hundred  feet  wide,  to 
a  point  about 'two  hundred  and  seventy-seven  feet  easterly 
from  the  easterly  side  of  First  avenue,  I  understood 
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from  the  papers  in  this  case,  that  Thirty-fourth  street, 
or  the  strip  of  land  between  the  three  easterly  termini 
of  the  New  York  and  Harlem  Railroad  tracks  in  Thirty- 
fourth  street  and  the  place  to  which  the  ferry  house 
had  been  removed,  and  where  it  then  was,  had  been 
so  far  filled  out  and  graded,  as  to  be  constantly  used 
by  the  public  in  going  to  and  from  the  ferry,  and  for 
common  highway  purposes  'generally.  This  being  so, 
and  considering  other  undisputed  facts  and  circumstances 
of  the  case,  I  cannot  see  why  either  of  the  railroad  compa- 
panies  had  not  then  a  right  as  to  Waterbury  and  the  Ferry 
Company,  to  construct  and  extend  their  tracks  through  and 
over  Thirty-fourth  street,  or  the  strip  of  land  between  the 
points  last  mentioned,  as  far  easterly  as  the  grading  or  the 
condition  of  the  street  or  strip  of  land  would  permit.  The 
legal  title  to  the  strip  of  land  was  not  in  Waterbury  and  the 
Ferry  Company,  or  either,  and  neither  had  any  beneficial 
interest  in  the  soil  thereof.  Considering  the  then  devotion 
of  it  to  public  use,  I  do  not  think  it  sufficiently  appeared 
that  the  devotion  of  it  to  an  additional  public  use,  by  the 
construction  and  operation  of  a  railroad  or  railroads  upon 
or  through  it,  would  appreciably  injure  either  Waterbury  or 
the  Ferry  Company,  by  interfering  with  the  filling  up  or  the 
grading,  or  the  construction  of  the  sewer,  to  authorize  the 
injunction  at  their  suit  on  the  ground  of  such  interference. 
It  appears  to  me  that  the  Ferry  Company  must  be  actually 
benefitted  by  -the  extension  of  either  railroad,  or  both. 
Moreover,  the  ability  of  either  railroad  company  to  pay  any 
damages  that  might  be  recovered  in  an  action  at  law  for  any^ 
possible  injury  to  Waterbury  and  the  Ferry  Company,  or 
either,  by  or  from  such  claimed  or  supposed  interference,  is 
not  questioned,  considering  that  all  railroads  must  be  deemed 
to  be  constructed  and  operated  for  public  use.  I  do  not 
think  the  injunction  at  their  suit  ought  to  be  sustained,  even 
if  we  could  see  that  by  or  from  such  interference  they  might 
suffer  some  slight  damage  or  inconvenience.  I  think  the 
injunction  at  the  suit  of  Waterbury  and  the  Ferry  Company, 
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restraining  the  Eailroad  Company,  should  be  vacated,  with 
costs. 

As  to  the  question  between  the  two  railroad  companies,  I 
assume  and  think  that  before  the  Dry  Dock,  East  Broadway 
and  Battery  Railroad  Company  actually  commenced  locating, 
constructing  and  extending  their  tracks  in  and  through 
Thirty-fourth  street,  or  the  strip  of  land  one  hundred  feet 
wide,  both  or  either  of  the  railroad  companies  had  the  right, 
as  between  each  other,  to  extend  their  tracks  easterly  in  or 
through  Thirty-fourth  street  or  the  strip  of  land  to  the 
ferry,  or  as  far  as  the  grading  and  condition  of  the  street  or 
strip  of  land  would  permit.  Before  the  Dry  Dock,  East 
Broadway  and  Battery  Company  actually  commenced  taking 
a  qualified  possession  of  the  center  or  middle  of  that  part 
of  Thirty-fourth  street,  or  the  strip  of  land,  by  locating  and 
constructing  their  extension,  I  do  not  see  why  either  railroad 
company  had  not  a  right  to  make  their  extension  through  or 
along  the  center  or  middle  of  the  street  or  strip,  to  the  exclu- 
sion of  the  other  from  that  particular  location.  I  do  not  see 
upon  what  principle  this  court  could  have  favored  the  right 
of  either  company  thus  to  locate  their  extension,  to  the 
exclusion  of  the  other,  before  any  actual  attempt  at  such 
location.  But  I  think  that  the  Dry  Dock,  East  Broadway 
and  Battery  Company,  by  first  actually  taking  a  qualified 
possession  of  the  center  or  middle  of  the  street  or  strip  of 
land,  by  locating  and  constructing  their  extension  as  far  as 
they  did,  until  interfered  with  by  the  agents  or  servants  of 
the  other  railroad  company,  acquired  the  right  to  complete 
the  construction  of,  and  to  operate  their  extension  to  the 
ferry,  or  as  near  to  it  as  the  condition  of  the  street  or  strip, 
and  the  convenient  operation  of  the  ferry  would  permit,  to 
the  exclusion  of  the  right  of  the  other  company  to  interfere 
in  any  way  with  the  construction  or  operation  of  the  Dry 
Dock,  East  Broadway  and  Battery  extension,  as  thus  located. 
I  have  carefully  examined  the  question  between  the  two  rail- 
road companies,  and  can  see  no  other  principle  or  ground 
upon  which  we  can  put  our  decision.  I  do  not  think  that 
the  circumstance  that  the  New  York  and  Harlem  Railroad 
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Cornpan j,  or  its  officers  or  agents,  intended  to  further  extend 
their  tracks  through  the  center  or  middle  of  the  street  or 
strip  of  land,  and  had  the  ties  and  other  materials  for  such 
extension,  or  the  circumstance  that  such  intended  extension 
through  the  center  or  middle  would  be  more  convenient  for 
them  in  the  construction  or  use,  because  their  tracks  east  of 
First  avenue,  which  had  been  constructed  some  time  before 
the  other  railroad  company  commenced  locating  and  con- 
structing their  extension  in  the  center  or  middle  of  the  street 
or  strip,  ran  through  and  terminated  in  the  center  or  middle 
of  this  street  or  strip,  did  or  could  affect  or  impair  the  right 
of  the  Dry  Dock,  East  Broadway  and  Battery  Company  first 
to  actually  locate  and  commence  constructing  their  exten- 
sion as  they  did. 

The  order  in  this  action  between  the  railroad  companies, 
and  in  which  Oliver  Charlick  and  the  Ferry  Company  are 
parties  defendants,  should  be  reversed,  and  the  injunction 
which  was  vacated  by  it,  restored  and  continued,  with  costs, 
to  the  plaintiffs,  to  be  paid  by  the  New  York  and  Harlem 
Railroad  Company. 

BAKNAED,  P.  J.,  concurred. 

CLEBKE,  J.  dissenting. 


SUPREME  COURT. 

CALVIN  P.  SMITH  agt.  WILLIAM  MAY  AND  LEWIS  SPENCEE. 

In  an  action  of  tort  to  recover  damages  brought  in  a  justice's  court,  and 
judgment  for  a  certain  sum  is  rendered  for  the  plaintiff,  and  the  defend- 
ant appeals  to  the  county  court  specifying  in  his  notice  of  appeal  cer- 
tain objections  to  the  recovery  of  the  judgment,  but  no  offer  to  reduce  the 
amount  is  served  by  the  plaintiff,  and  on  a  trial  in  the  county  court  the  plain- 
tiff recovers  a  larger  amount  than  before  the  justice,  but  not  sufficient  to  equal 
the  amount  of  interest  on  the  first  judgment,  from  the  time  of  its  recovery,  the 
plaintiff,  nevertheless,  recovers  a  more  favorable  judgment,  and  is  entitled  to 
costs. 

Interest  not  being  a  necessary  and  legal  incident  to  a  claim  of  tort,  the  compari- 
son of  the  two  judgments  should  not  be  affected  by  it. 
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JBroome  General  Term.  Argued  July,  1866.  Decided 
November,  1866. 

Before  PARKER,  MASON,  BALCOM  and  BOARDMAN,  Justices. 

APPEAL  by  defendants  from  an  order  of  the  Otsego  county 
court,  awarding  costs  to  the  plaintiff  in  that  court. 

The  plaintiff  in  an  action  to  recover  damages  for  the 
wrongful  taking  of  certain  personal  property,  obtained  a 
judgment  in  a  justice's  court  for  $149.75,  June  20,  1864. 
The  defendant  appealed  to  the  Otsego  county  court,  stating 
in  his  notice  of  appeal  errors  in  receiving  and  in  rejecting 
evidence ;  that  judgment  was  not  warranted  by  evidence ;  that 
judgment  is  for  $100  too  much ;  that  judgment  is  $75  too 
much,  and  for  $50  too  much  at  least,  and  that  the  damages 
were  too  large  and  excessive.  No  offer  was  made  to  reduce 
judgment.  The  action  was  again  tried  in  the  county  court 
August  9,  1865,  and  resulted  in  a  verdict  for  plaintiff  of 
$152.46. 

The  defendant  (appellant)  procured  his  costs  to  be  adjusted 
by  the  county  clerk,  and  judgment  to  be  entered  in  favor  of 
plaintiff  for  said  $152.46,  and  in  favor  of  defendants  for 
their  costs  $100.47,  adjusted  as  aforesaid,  and  offsetting 
such  costs  against  plaintiff's  damages,  and  adjudging  that 
plaintiff  recover  of  defendants  only  the  balance  of  $57.99. 

The  plaintiff  appealed  to  the  Otsego  county  court,  by 
which  such  judgment  was  set  aside,  and  the  clerk  was  ordered 
to  adjust  plaintiff's  costs  on  appeal,  and  insert  them  with 
his  damages  in  judgment. 

The  defendants  thereupon  appealed  to  this  court. 

DEWITT  C.  BATES,  for  plaintiff. 
JAMES  E.  DEWEY,  for  defendants. 

By  the  court,  BOARDMAN,  J.  The  cases  of  Loomis  agt.  Hig- 
bee  (29  How.  232),  and  Reed  agt.  Moore  (31  How.  264),  deci- 
ded in  this  district,  settle  the  construction  and  effect  of  the 
notice  of  appeal  in  this  action  upon  the  question  of  costs. 
There  has  been  a  great  conflict  of  opinions  upon  these  ques- 
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tions,  but  it  is  res  adjudicata  in  this  district,  and  must  so 
remain  until  some  higher  authority  changes  the  rule. 

But  independent  of  that  question,  the  plaintiff  should 
recover  costs  of  this  appeal.  The  judgment  was  more  favor- 
able to  biro,  being  the  respondent,  than  the  judgment  in  the 
justice's  court.  The  action  was  tort,  and  the  damages  are 
not  increased  or  diminished  by  the  allowance  of  interest  as 
a  matter  of  law.  The  jury  may  or  may  not  allow  interest. 
It  is  discretionary  with  them.  When  allowed,  it  is  not 
because  the  law  gives  interest  as  a  matter  of  right,  but  sim- 
ply as  a  mode  of  reaching  a  correct  conclusion.  Any  other 
mode  would  be  equally  correct. 

Interest  then  not  being  a  necessary  and  legal  incident  to 
a  claim  of  tort,  the  comparison  of  the  two  judgments  should 
not  be  affected  by  its  allowance. 

I  think  the  order  appealed  from  should  be  affirmed. 

BALCOM,  J.  This  action  was  originally  brought  before  a 
justice  of  the  peace,  for  defendants  wrongfully  taking  from 
plaintiff 's  possession,  and  carrying  away  and  converting  to 
their  own  use,  certain  personal  property  that  belonged  to 
the  plaintiff.  The  plaintiff  recovered  a  judgment  against 
the  defendants  before  the  justice  for  $149.75  damages, 
besides  costs.  The  defendants  appealed  from  the  judgment 
to  the  Otsego  county  court.  The  jury  in  the  latter  court 
rendered  a  verdict  in  favor  of  the  plaintiff  for  $152.46  dam- 
ages, for  which  the  clerk  of  Otsego  county  entered  a  judg- 
ment against  the  defendants  ;  but  he  also  entered  a  judg- 
ment in  their  favor  for  costs  against  the  plaintiff.  The 
county  court  made  an  order  setting  aside  the  judgment  for 
costs  in  favor  of  the  defendants,  and  directed  the  clerk  of 
that  court  to  adjust  the  plaintiff's  costs,  and  enter  judgment 
in  his  favor  for  such  costs.  The  defendants  have  appealed 
from  that  order  of  the  county  court  to  this  court. 

The  appellants'  counsel  claims  that  the  verdict  of  the 
county  court  was  more  favorable  to  the  defendants  than  the 
judgment  of  the  justice,  because  interest  on  that  judgment 
from  the  time  it  was  rendered,  to  the  day  the  verdict  in  the 
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county  court  was  .received,  if  added  to  the  judgment,  would 
make  it  larger  than  the  verdict. 

The  order  of  the  county  court,  awarding  costs  to  the  plain- 
tiffs, was  made  the  20th  day  of  January,  1866,  and  the  ques- 
tion in  the  case  must  be  decided  by  this  court  by  the  Code  as 
it  then  existed. 

The  judgment  for  damages  in  the  county  court  was  $2.71 
more  in  favor  of  the  plaintiff  than  the  judgment  in  his  favor 
before  the  justice.  Hence  the  judgment  of  the  county  court 
was  more  favorable  to  the  respondent  and  less  favorable  to 
the  appellants  than  the  judgment  of  the  justice  (Code,  §  371). 

The  language  of  the  Code,  at  the  time  the  county  court 
made  the  order  appealed  from,  was,  if  the  judgment  in  the 
appellate  court  be  more  favorable  to  the  appellant  than  "  the 
judgment "  in  the  court  below,  the  appellant  shall  recover 
costs  ;  otherwise  the  respondents  shall  be  entitled  to  costs 
(Code,  §  371). 

There  is  no  provision  in  the  Code  that  authorizes  the 
county  court  to  cast  interest  on  the  judgment  of  the  justice 
and  add  it  to  such  judgment,  and  then  compare  the  amount 
with  the  verdict  in  the  county  court,  for  the  purpose  of  deter- 
mining whether  the  verdict  be  more  favorable  to  the  appel- 
lant than  such  judgment. 

The  county  court  can  only  compare  the  judgment  of  the 
justice,  as  rendered,  with  the  recovery  in  the  county  court, 
in  determining  which  party  to  the  action  should  recover 
costs. 

This  court  decided  this  very  question  at  a  general  term  in 
1864,  in  Whitney  agt.  Wells.  In  that  case  the  plaintiff  recov- 
ered a  judgment  for  the  conversion  of  wood,  for  $50  dama- 
ges, before  a  justice  of  the  peace.  The  defendant  appealed 
from  the  judgment  to  the  Cortland  county  court,  where  the 
jury  rendered  a  verdict  against  him  for  $50  damages. 
The  defendant  contended  in  the  county  court  that  he  was 
entitled  to  costs,  because  by  adding  interest  to  the  judgment 
of  the  justice,  it  would  make  it  greater  than  the  plaintiff's 
recovery  in  the  county  court.  But  the  county  court  awarded 
costs  to  the  plaintiff,  and  the  defendant  appealed  to  this 
VOL.  XXXH.  15 
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court  from  the  order  allowing  the  former  to  recover  costs. 
And  this  court  affirmed  the  order  of  the  county  court. 

I  am  unable  to  see  any  reason  for  overruling  our  decision 
in  Whitney  agt.  Wells. 

My  conclusion  is,  that  the  order  of  the  county  court  in 
this  case,  awarding  costs  to  the  plaintiff  was  correct,  and 
that  it  should  be  affirmed,  with  costs. 

PARKER  and  MASON,  JJ.,  concurred. 


UNITED  STATES  SUPREME  COURT. 

ROSSITER  AND  MlGNOT  agt.  HALL. 

The  photographing  &  copy -right  engraving,  is  an  infringement  of  the  copy-right 
laws  of  the  United  States  (Act  of  1831,  §§  1,  7),  and  will  be  restrained  by  injunc- 
tion. 

United  States  Circuit  Court,  Eastern  District  of  New  York. 

MOTION  of  plaintiffs  for  an  injunction  to  restrain  the 
defendant  from  making  and  selling  photographic  copies  of 
their  copyright  engraving  "  Home  of  Washington."  It 
appeared  that  the  copyright  of  the  engraving  was  secured 
in  1863,  and  that  the  defendant  within  a  few  months  past, 
had  made  negatives  of  the  engraving,  and  printed  therefrom 
numerous  copies  of  the  engraving,  and  of  parts  thereof,  of 
various  sizes  ;  and  that  this  suit  was  brought  immediately 
on  John  McClure,  the  publisher  of  the  engraving,  discover- 
ing the  photographs  in  the  market. 

CHARLES  TRACY,  for  the  plaintiff's, 

cited  Martin  agt.  Wright  (6  Simons,  297) ;  8  George  II,  ch. 
13 ;  7  George  III,  ch.  38 ;  17  George  III,  ch.  57 ;  Gambert 
agt.  BaR  (14  C.  B.  N.  S.  306,  317,  318) ;  Lloyd  agt.  Ashford 
(9  Solicitor's  Journal,  253) ;  Curtis  on  Copyright,  16  ;  Keene 
agt.  Wheatky  (9  Am.  Law  Reg.  44,  77,  78,  80,  93) ;  Cory  ton 
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on  Patents,  93,  94  ;  Act  of  Congress  1831,  ch.  16  ;  Act  of  Con- 
gress 1865,  ch.  126. 

IEA  D.  WAEBEN,  for  defendant, 

cited  Wood  agt.  Abbott  (Neio  York  Times,  July  12,  1866) ; 
Acts  of  1831  and  1865. 

By  the  court,  BENEDICT,  J.  This  case  comes  before  me 
upon  a  motion  for  an  injunction  to  restrain  the  defendant 
from  producing  and  selling  photographs  of  an  engraving 
known  as  "  The  Home  of  Washington."  The  papers  read 
show  that  the  engraving  in  question  is  a  duly  copyrighted 
engraving,  owned  by  the  complainants,  and  that  the  defend- 
ant, by  the  photographic  process,  has  produced  a  negative 
representation  of  this  engraving,  from  which  he  prints  photo- 
graphs of  it  in  various  sizes,  and  is  disposing  of  the  same 
without  the  consent  of  the  complainants.  This  the  defend- 
ant claims  the  right  to  do,  upon  the  ground  that  the  copy- 
right laws  do  not  forbid  making  photographs  of  copyrighted 
engravings. 

The  act  of  1831,  in  the  first  section,  declares  that  any  per- 
son who  shall  invent,  design,  etch,  engrave,  work  or  cause 
to  be  engraved^  etched  or  worked  from  his  own  design,  any 
print  or  engraving,  shall  have  the  sole  right  and  liberty  of 
printing,  reprinting,  publishing  and  vending  such  print,  cut 
or  engraving,  in  whole  or  in  part ;  and  in  the  seventh  section 
it  declares  that  if  any  person  shall  engrave,  etch  or  work,  sell  or 
copy,  or  cause  to  be  engraved,  etched,  worked,  sold  01  copied, 
either  on  the  whole,  or  by  varying,  adding  to  or  diminishing 
the  main  design,  with  intent  to  evade  the  law,  such  offender 
shall  forfeit  the  plate  on  which  such  engraving,  cut  or  print, 
shall  be  copied,  and  shall  further  forfeit  one  dollar  for  every 
sheet  of  such  print,  cut  or  engraving,  which  may  be  found 
in  his  possession. 

The  argument  of  the  defendant  is,  that  the  exclusive  priv- 
ilege given  by  the  first  section  of  the  act,  does  not  include 
that  of  photograping  the  copyrighted  engraving,  because 
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that  is  not  a  "  printing  or  reprinting,"  and  that  the  general 
words  of  the  seventh  section  cannot  be  held  to  forbid  in 
others  what  has  not  been  exclusively  reserved  to  the  author 
by  the  words  of  the  first  section ;  and  further,  that  photo- 
graphing could  not  have  been  within  the  intent  of  the  law- 
maker, as  the  art  of  photography  had  not  been  discovered 
when  the  act  was  passed.  In  support  of  such  construction 
the  decision  of  Judge  SHIPMAN  in  the  case  of  Wood  agt. 
Abbott  is  cited. 

I  cannot  agree  to  the  construction  of  the  act  which  he 
contends  for.  In  my  opinion  sections  one  and  seven  should 
be  read  together  ;  and  so  taken,  the  words  used  disclose  a 
clear  intent  to  protect  a  copyrighted  work  from  such  a  mode 
of  duplication  as  is  practiced  by  the  defendant.  Section 
seven  provides  that  any  person  who  shall  engrave,  etch  or 
work,  or  sell  or  copy  the  engraving,  shall  be  an  offender. 
The  word  copy,  is  a  general  term  added  to  the  more  specific 
terms  before  used,  for  the  very  purpose  of  covering  methods 
of  reproduction  not  included  in  the  words  engrave,  etch  or 
work,  and  if  it  covers  anything,  should  cover  the  photo- 
graphic method,  which  more  nearly  than  any  other,  produces 
a  perfect  copy.  This  construction  of  the  American  act  is 
sustained  by  the  construction  given  by  the  English  courts 
to  the  British  act,  which  contains  the  word  copy,  used  in  a 
similar  connection.  Hence  in  Gambtel  agt.  Ball  (14  C.  B. 
N.  S.  306),  where  the  question  was  whether  the  copyright 
of  the  engraving  of  Rosa  Bonheur's  "  Horse  Fair,"  was 
infringed  by  photographing  it.  EAKL,  C.  J.,  says  :  "  Is  a 
representation  of  the  print  by  photography  a  manner  of 
copying  ?  To.  that  I  answer  in  the  affirmative."  And  the 
three  other  judges  express  the  same  opinion. 

Indeed,  to  hold  otherwise  would  work  a  substantial  repeal 
of  the  copyright  laws  in  many  cases.  For  not  only  engra- 
vings, but  books  may  be  reproduced  by  the  photographer, 
and  under  the  construction  claimed  by  this  defendant,  authors 
and  publishers  would  be  in  no  way  protected  against  such 
reproduction  of  their  works,  while  the  art  has  been  car- 
ried to  such  perfection  that  the  photographic  copies  of  cer- 
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tain  classes  of  engravings,  which  can  be  produced  at  a  trifling 
cost,  are,  for  the  purpose  of  trade,  nearly  or  quite  equal  to 
originals.  It  needs  but  an  allusion  to  the  amendment  to  the 
copyright  law  of  1831,  passed  in  1865,  to  dispel  any  doubt 
as  to  the  proper  construction  of  the  act.  This  amendment 
was  passed  in  order  to  protect  original  photographs,  which 
were  supposed  not  to  be  embraced  by  the  words  print,  cut 
or  engraving,  used  in  the  act  of  1831.  In  order  to  accom- 
plish that,  it  simply  provides  that  the  provisions  of  the  act 
of  1831  "  shall  extend  to  and  include  photographs  and  the 
negatives  thereof,  which  shall  hereafter  be  made,  and  shall 
inure  to  the  benefit  of  the  authors  of  the  same,  in  the  same 
manner,  and  to  the  same  extent,  and  upon  the  same  condi- 
tions, as  to  the  authors  of  prints  and  engravings."  But  it 
does  not  add  the  word  photograph,  to  the  words  used  in  the 
seventh  section.  If,  then,  the  word  copy,  does  not  cover  the 
photographic  process,  photographs  can  with  impunity  be 
reproduced  by  the  only  method  ever  likely  to  be  resorted  to 
for  the  purpose,  and  the  amendment  gives  them  no  protec- 
tion at  all.  The  construction  I  have  given  to  the  act  of 
1831,  is  necessary  to  render  of  any  beneficial  effect  the 
amendment  of  1865. 

This  conclusion  is  simply  consistent  with  the  construction 
given  to  the  act  of  1831,  in  the  decision  of  Judge  SHIPMAN, 
cited  by  the  defendant.  What  Judge  SHIPMAN  decided  in 
that  case  was,  that  previous  to  the  amendment  of  1865  a 
photograph  could  not  be  the  subject  of  a  copyright,  as  it  was 
not  a  print,  cut  or  engraving,  within  the  meaning  of  the  first 
section  of  the  act  of  1831.  The  learned  judge  did  not  decide 
or  discuss  the  question  whether  the  word  copy,  in  the  sev- 
enth section,  includes  photographic  copies,  which  is  the 
question  here.  Another  point  taken  by  the  defendant  should 
also  be  noticed,  wThich  is  that  the  complainants'  engraving 
did  not  have  upon  it  the  information  that  it  was  a  copyright, 
required  by  the  fifth  section  "  to  be  impressed  on  the  face 
thereof." 

It  appears  that  the  usual  legal  memorandum  of  copyright 
was  in  this  case  in  engraved  letters  placed  some  three  inches 
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below  the  picture  itself,  and  printed  with  the  picture  from 
tho  plate.  The  affidavit  of  Mr.  Knoedler  shows  that  the 
notice  would  be  seen  in  the  margin  of  the  print  when  pro- 
perly framed,  and  that  it  was  placed  in  the  usual  position. 

The  defendant  claims  that  the  words  of  the  act  "  impressed 
on  the  face  thereof,"  require  the  notice  to  be  placed  on  the 
picture  itself,  instead  of  on  the  margin.  But  I  think  that 
when  the  required  notice  is  plainly  engraved  on  the  plate 
from  which  the  print  is  taken,  within  the  line  of  a  reasona- 
ble margin,  and  where  it  would  not  be  covered  when  pro- 
perly framed,  it  is  impressed  on  the  face  within  the  meaning 
of  the  act. 

It  seems,  therefore,  quite  clear  that  the  defendant  is 
infringing  upon  the  complainants'  copyright,  and  I  must 
grant  the  motion  for  an  injunction  to  restrain  him. 


NEW  YOKE  COMMON  PLEAS. 

CHABLES  JOHNSON  AND  JAMES  LOWNSBERRY  agt.  WILLIAM 
FLORENCE,  JR. 

Where  a  defendant  is  arrested  for  fraudulent  representations  in  contracting  the 
debt  upon  which  the  action  is  brought  in  the  N.  Y.  district  court,  on  being 
brought  before  the  justice  upon  the  warrant,  he  may  read  counter  affidavits  to 
those  of  the  plaintiff,  and  move  thereon  to  discharge  the  arrest.  But  this  must 
be  done  before  issue  joined. 

New  York  Common  Pleas,  General  Term,,  December,  1866. 

Before  DALY,  BRADY  and  CARDOZO,  Jmtices. 

THIS  was  an  action  commenced  in  a  district  court  by  the 
granting  of  a  warrant  for  the  defendant's  arrest,  upon  the 
ground  of  fraud  in  contracting  a  bill  of  $233.75,  for  the  use 
of  certain  coaches,  horses  and  a  wagon,  hired  by  the  defend- 
ant from  plaintiff's  stable.  The  defendant  on  being  brought 
before  the  justice,  proposed  to  read  certain  affidavits  explain- 
ing the  representations  made,  and  showing  them  to  be  time. 
The  justice  refused  to  allow  the  defendant  to  read  such  affi- 
davits, on  the  ground  that  he  had  no  power  to  hear  them, 
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and  rendered  judgment  on  proof  of  the  plaintiff's  claim,  for 
the  amount  claimed,  from  which  judgment  the  defendant 
appealed,  upon  the  ground  that  the  justice  erred  in  refusing 
to  receive  such  affidavits  on  behalf  of  the  defendants. 

C.  A.  HENRIQUES,  appellant's  attorney. 
DAVID  McADAM,  respondent's  attorney. 

By  the  court,  DALY,  R  J.  The  defendant  was  arrested 
upon  a  warrant  founded  upon  affidavits  alleging  that  the 
defendant  made  certain  representations  which  induced  the 
plaintiffs  to  let  him  on  hire,  coaches,  horses  and  a  wagon, 
from  time  to  time,  until  the  defendant  ran  up  a  bill  of  $233.75, 
which  representations  are  alleged  to  have  been  false,  and  to 
have  been  made  with  a  fraudulent  intent.  When  the  defend- 
ant was  brought  before  the  justice  he  offered  to  read  a  num- 
ber of  affidavits  to  show  that  the  representations  made  by 
him  were  strictly  true,  but  the  justice  refused  to  hear  them, 
upon  the  ground  that  he  had  no  authority.  The  arrest  in 
this  case  was  made  under  subdivision  3,  of  section  16,  of  the 
act  of  1857,  in  relation  to  district  courts,  for  fraudulently 
.contracting  the  debt  for  which  the  action  was  brought.  The 
right  to  arrest  in  such  a  case  does  not  arise  from  the  nature 
of  the  action,  for  the  defendant  may  be  liable  for  the  debt 
but  not  liable  to  arrest,  which  is  a  collateral  remedy  wholly 
independent  of  the  cause  of  action.  If  liable  to  arrest,  the 
defendant  must  give  security  for  his  appearance,  or  remain 
in  custody  until  the  action  is  tried,  and  if  judgment  is  ren- 
dered against  him,  and  if  sufficient  property  cannot  be  found 
to  satisfy  the  execution,  the  defendant  is  committed  to  jail 
until  he  pays  the  judgment,  or  is  discharged  according  to 
law.  The  warrant  issues  upon  the  affidavit  of  the  plaintiff 
and  of  another  person,  proving  to  the  satisfaction  of  the  jus- 
tice the  facts  upon  which  the  application  is  founded,  and  if 
the  affidavits  are  defective,  if  sufficient  does  not  appear  upon 
the  face  of  them  to  authorize  the  issuing  of  a  warrant,  the 
defendant  upon  being  brought  before  the  justice,  and  before 
pleading,  may  move  to  set  the  proceedings  aside  as  irregular. 
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(Dewey  agt.  Greene,  4  Denio,  94 ;  Miller  agt.  Brinckerlioff,  Id. 
118.)  If  the  affidavits  are  sufficient  upon  their  face,  then  the 
defendant  may  move  upon  affidavits  for  the  discharge  of  the 
warrant,  for  the  ex  parte  affidavits  are  not  conclusive  as  to 
the  right  to  arrest  (Shannon  agt.  Comstock,  21  Wend.  458), 
and  if  the  justice  upon  hearing  the  affidavits,  is  satisfied 
that  no  ground  existed  for  the  arrest,  he  should  dismiss  the 
proceeding  and  discharge  the  defendant.  (Bennett  agt.  Inger- 
soll,  24  Wend.  113 ;  Malone  agt.  Clark,  2  Hill,  658.)  In  some 
cases  the  objection  has  been  raised  by  a  plea  in  abatement 
(Swartivout  agt.  Ruddes,  5  Hill,  118),  but  the  more  appropri- 
ate mode  of  testing  the  right  to  arrest  by  warrant,  is  by  a 
motion  to  dismiss  it,  founded  upon  proof  of  the  same  nature 
as  that  upon  which  it  is  obtained ;  the  proceeding  being 
analogous  in  this  respect  to  that  which  prevails  under  the 
Code  (Corwin  agt.  Fredand,  2  Seld.  565),  and  the  motion 
should  be  made  before  plea — for  if  the  defendant  joins  issue 
upon  the  merits  without  raising  the  objection,  he  waives  it, 
and  admits  that  he  was  properly  brought  into  court  upon 
the  warrant.  (Andrews  agt.  Sharp,  1  E.  D.  Smith,  615  ; 
Malone  agt.  Clark,  2  Hill,  657.)  The  act  of  1857  does  not 
point  out  what  course  a  defendant  is  to  pursue  who  has  been 
wrongfully  arrested  by  a  warrant,  but  this  was  also  the  case 
in  the  part  of  the  non-imprisonment  act  relating  to  justices' 
courts,  which  authorized  the  arrest  of  non-residents,  and 
the  issuing  of  attachments,  where  the  latter  had  assigned  or 
secreted,  or  was  about  to  remove  his  property  from  the 
county  with  intent  to  defraud,  under  which  act  the  cases 
above  cited  were  decided.  The  affidavits  which  the  defend- 
ant offered  to  read,  contradicted  the  allegation  in  the  affida- 
vit of  the  plaintiff,  that  the  representations  made  by  the 
defendant  were  false  and  fraudulent,  and  the  justice  would  not 
hear  them  ;  and  the  defendant  was  thereby  deprived  of  his 
right  to  move  for  his  discharge  from  the  arrest. 

The  judgment  should  be  reversed. 

BEADY,  J.,  concurred. 

CAEDOZO,  J.  "  I  take  no  part  in  the  decision  of  this  appeal." 

Judgment  reversed. 
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NEW  YOKE  SUPEEIOE  COUKT. 

JOHN  C.  WALKENSHAW  and  another,  survivors,  &c.,  of  HER- 
MAN A.  SCHLUCHER,  on  behalf  of  themselves,  and  all  other 
creditors  of  the  firm  of  "  JOHN  G.  PERZEL,"  electing  to 
come  in,  &c.  agt.  JOHN  G.  PERZEL. 

Loans  of  money  by  a  special  partner,  upon  securities  or  otherwise^  to  a  limited 
partnership,  for  partnership  purposes,  or  for  enlarging  the  means  of  carrying 
on  the  business,  are  expressly  permitted  by  the  statute.  That  is,  such  loans  do 
not  come  within  the  statute  penalty  of  making  the  partnership  general. 

Whenever  a  limited  partnership  is  insolvent  within  the  meaning  of  the  statute  (1  R. 
8.  766,  §  20),  any  creditor  at  large  is  entitled  to  have'its  affairs  wound  up,  and  its 
assets  distributed  pro  rata  among  those  of  its  creditors  who  have  not  obtained 
a  specific  lien. 

It  is  essential,  however,  before  taking  away  the  control  of  the  assets  of  a  limited 
partnership  from  members  of  the  firm  on  the  ground  of  insolvency,  to  ascertain 
whether  all  who  have  an  interest  in  their  retention  of  such  control  are  before 
the  court  as  parties. 

On  the  death  of  a  special  partner  in  a  limited  partnership,  which  is  indebted  to 
him  for  money  loaned  for  the  partnership  business,  his  executors  represent  him 
in  his  individual  claim  for  money  loaned,  and  also  represent  him  as  to  any  inter- 
est the  estate  may  have  in  carrying  on  the  partnership. 

Therefore,  it  is  for  such  executors  to  determine,  with  or  without  the  sanction  of 
the  court,  whether  it  is  most  for  the  interest  of  the  estate  they  represent,  to 
continue  the  partnership,  or  urge  their  claim  for  money  lent. 

And  in  an  action  by  the  survivors  of  the  special  partners,  and  all  others  who  may 
come  in,  &c.,  against  the  general  partners  to  wind  up  the  partnership  on  the 
ground  of  insolvency,  and  for  a  receiver,  &c.,  the  executors  of  the  special  part- 
ner shovild  be  made  parties  ;  and  as  they  may  represent  conflicting  interests 
of  the  testator  as  to  carrying  on  the  partnership  business,  or  destroying  it,  and 
enforcing  the  claim  of  the  testator  for  advances,  they  should  be  made  defendants. 

What  is  insolvency ?  It  is  true  that  "insolvency"  and  "inability  to  pay,"  are 
synonymous  ;  but  solvency  does  not  mean  ability  to  pay  at  all  times,  under  all 
circumstances,  and  everywhere,  on  demand ;  nor  does  it  require  that  a  person 
should  have  in  his  possession  the  amount  of  money  necessary  to  pay  all  claims 
against  him.  Difficulty  in  payiny  particular  demands  is  not  insolvency : 

Held,  that  the  insolvency  of  the  partnership  in  this  case  was  not  so  clearly  made 
out  as  to  warrant  any  interference  by  the  court. 

Special  Term,  October,  1866.     Decided  November  12, 1866. 

THIS  is  an  application  for  a  receiver  of  the  property  of  a 
firm  whose  business  was  heretofore  carried  on  under  the 
name  of  the  defendant,  whereof  the  deceased  partner  of  the 
firm  of  the  plaintiffs  (Herman  A.  Schlucher)  was  a  member, 
and  for  an  injunction  against  the  continuance  of  the  business, 
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and  disposition  of,  or  other  interfence  with  the  assets  of  such 
firm.  The  prayer  for  relief  in  the  complaint  is,  that  the  pro- 
perty of  such  firm  be  sold,  and  its  debts,  as  established  in 
this  action,  so  far  as  the  proceeds  may  extend,  be  paid  rate- 
ably,  and  for  a  receiver  and  injunction.  It  was  made  on  a 
sworn  complaint  and  affidavits,  and  resisted  on  affidavits. 

In  the  year  1865  (October),  the  defendant  and  the  deceased 
partner  of  the  plaintiffs  (Schlucher),  entered  into  articles  of 
agreement  under  seal,  whereby  they  formed  a  limited  part- 
nership for  the  manufacture  of  woolen  goods  in  the  city  of 
New  York,  under  the  name  of  "  John  G.  Perzel,"  to  con- 
tinue for  five  years,  or  until  September,  1871,  unless  sooner 
dissolved,  by  (six  months)  notice  given  by  either  party  to 
that  effect. 

The  defendant,  who  was  the  general  partner,  agreed  to 
contribute  to  the  common  stock  as  capital,  the  machinery, 
stock  and  capital,  then  used  by  him  at  a  certain  place  in  the 
city  of  New  York  (corner  of  Twenty-third  street  and  First 
avenue),  at  a  price  to  be  agreed  upon  or  determined  by 
appraisers,  and  also  a  patent  for  "  recovering  wool  from 
mixed  fabrics."  The  deceased  (Schlucher),  who  was  to  be 
the  special  partner,  agreed  to  contribute  a  certain  sum 
(20,000),  as  special  capital.  A  certain  per-centage  (fifteen 
per  cent)  was  to  be  allowed  for  depreciation  of  such 
machinery  every  year,  in  estimating  the  defendant's  share 
of  the  profits.  Interest  was  to  be  allowed  to  both  parties  on 
the  amount  they  contributed,  the  defendant  being  entitled 
to  three-fifths  of  the  profits,  and  the  rest  (two-fifths)  went  to 
the  special  partner.  The  defendant  was  to  be  allowed  to  take 
the  machinery  at  its  appraised  value  on  the  termination  of  the 
partnership.  It  was  further  provided  therein,  that  notwith- 
standing the  death  of  the  special  partner  Before  the  time 
fixed  therein,  the  capital  contributed  by  him  should  remain, 
and  the  business  be  conducted  until  the  partnership  terminated, 
for  the  benefit  of  his  representatives.  Other  provisions  not 
material  to  the  questions  involved  in  such  applications,  were 
contained  in  such  last  agreement. 

Sometime  afterwards,  during  the  same  month,  such  firm 


NEW  YOEK  PEACTICE  EEPOETS.        235 

Walkenehaw  agt.  Perzel. 

agreed  for  a  certain  sum  ($50,000)  to  buy  for  its  own  use  two 
pieces  of  land,  with  the  appurtenances,  consisting  of  build- 
ings and  machinery  in  them,  in  the  city  of  Brooklyn,  in  Wil- 
liam and  King  streets,  near  Van  Brunt  street. 

On  the  first  of  November  of  that  year,  such  special  part- 
ner entered  into  an  agreement  under  seal  with  such  firm,  to 
advance  all  the  money  necessary  to  complete  such  purchase 
and  pay  for  such  lands,  taking  and  holding  as  security  for 
his  repayment,  the  contract  and  deed  for  such  land,  and  giv- 
ing a  mortgage  for  such  part  of  the  purchase  money  as 
should  be  required.  By  the  same  agreement  such  firm  agreed 
to  repay  such  special  partner  such  sum  so  advanced,  on  or 
before  the  termination  of  its  partnership,  and  to  keep  such 
property  insured,  and  to  pay  all  taxes  thereon,  and  interest 
of  mortgages.  But  it  was  further  stipulated  therein,  that 
such  land  should  be  the  property  of  such  firm. 

On  the  fifteenth  of  the  same  month  (November),  the  par- 
ties to  such  firm  agreed  that  a  certain  sum  ($2,000)  should 
be  charged  yearly  to  profit  and  loss,  for  depreciation  in  the 
value  of  the  property  so  bought  in  Brooklyn. 

The  special  partner,  besides  the  sum  so  advanced  by  him 
on  such  purchase,  lent  in  his  life  to  such  firm  large  sums  of 
money,  amounting  in  all  to  over  forty-five  thousand  dollars, 
which  is  still  unpaid.  The  firm  of  "  Schlucher,  "VValkenshaw 
&  Co.,"  composed  of  the  plaintiffs  and  the  deceased  special 
partner  in  such  limited  partnership,  also  advanced  thereto 
at  various  times  between  the  first  of  November,  1865,  and 
the  beginning  of  last  January,  a  certain  sum  ($13,000),  the 
balance  on  which  ($5,628.92),  is  still  unpaid.  The  time  for 
which  the  separate  loans  by  the  special  partner  were  made, 
is  in  controversy  in  an  action  between  the  defendant  and  the 
executors  of  such  partner. 

In  July  last  the  special  partner  of  such  firm  departed  this 
life,  leaving  a  last  will  and  testament,  appointing  therein  as 
executors  thereof,  Messrs.  Poppenheusen  and  Von  Ams, 
who  have  commenced  an  action  in  the  supreme  court  against 
the  defendant  for  the  dissolution  of  such  limited  partnership. 
In  an  affidavit  made  by  them  and  used  on  this  motion,  they 
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state  that  the  defendant  admitted  to  them  that  the  duration 
of  the  loan  of  forty-five  thousand  dollars,  made  bj  their 
testator,  was  not  fixed.  Other  actions  have  been  commenced 
for  the  recovery  of  claims  against  such  partnership,  for 
nearly  fifty-five  hundred  dollars.  An  attachment  has  been 
issued  in  some,  on  the  ground  of  a  removal  by  the  defendant 
of  goods  to  defraud  creditors.  Loans  were  procured  on 
other  goods  by  the  defendant.  The  work  in  the  manufac- 
tory has  been  stopped,  and  insurance  companies  have  can- 
celled their  policies,  because  of  the  withdrawal  of  a  watch- 
man from  the  premies. 

The  property  of  such  limited  partnership  now  consists  of 
1st.  Their  manufactory  and  lands  used  therewith,  which  is 
subject  to  a  mortgage  of  $53,000.  2d.  The  machinery  in  it. 
which  cost  about  $68,000.  3d. .  Manufactured  stock 'and  raw 
material  on  hand,  and  a  claim  for  work  done,  estimated  by 
the  defendant  at  nearly  $10,700,  part  whereof  is  pledged  for 
advances  thereon.  The  affidavit  of  the  executor  of  the 
deceased  partner  stated  that  such  manufactory  is  not  worth 
more  than  the  incumbrances  upon  it ;  that  the  machinery  in 
it  will  not  bring  more  than  two-thirds  of  its  cost,  and  the 
stock  on  hand  is  only  available  for  a  like  proportion,  making 
the  assets  about  fifty-two  thousand  dollars.  An  afiidavit 
produced  on  the  part  of  the  defendant  of  a  disinterested 
witness  (Coleman),  made  the  manufactory  worth  $75,000, 
being  $22,000  of  available  value  beyond  the  incumbrance ; 
the  machinery  worth  its  full  cost,  or  $68,000,  thereby  adding 
$22,000  more,  above  the  estimate  of  such  partners,  being  in 
all  about  $45,000  more,  or  $97,000.  The  amount  of  debts 
due  by  such  firm,  except  those  to  Mr.  Schlucher  individu- 
ally, are  about  $24,000. 

The  executors  of  the  special  partner  obtained  an  injunc- 
tion against  the  defendant,  from  interfering  with  the  partner- 
ship property,  which  has  been  dissolved  with  a  privilege  of 
renewal  on  new  affidavits.  An  afiidavit  was  read  for  the 
defendant  of  offer  of  large  custom  to  the  factory  in  question. 
Other  facts  appear  in  the  opinion  of  the  court. 
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IEA  D.  WAEEEN,  for  plaintiff's. 
J.  L.  JEENEGAN,  for  defendant. 

ROBEETSON,  C.  J.  The  death  of  the  special  partner 
(Schlucher)  in  the  limited  partnership  in  question,  must 
undoubtedly  have  been  the  main  cause  of  the  embarrassment 
of  the  establishment  it  was  designed  to  carry  on.  It  is  evi- 
dent that  on  the  starting  such  enterprise,  and  down  to  the 
time  of  his  death,  he  made  the  advances  he  did,  believing  it 
to  be  profitable,  and  that  he  was  amply  secured.  He  knew 
that  he  had  agreed  to  leave  his  capital  in  it  until  the  end  of 
the  limited  partnership,  and  also  to  give  credit  on  his  advan- 
ces for  the  purchase  of  the  ground  on  which  the  manufac- 
tory stood,  for  the  same  time ;  and  yet  he  advanced  in  addi- 
tion a  large  amount  of  the  funds  of  the  firm  of  which  the 
plaintiffs  are  members,  up  to  within  a  few  months  of  his 
death,  and  they  have  made  advances  since.  He  does  not 
appear  to  have  taken  any  steps  to  collect  the  amount  due 
for  such  advances,  or  while  he  lived  to  have  lost  confidence 
in  the  undertaking.  Whether  the  moneys  due  the  plaintiffs 
are  in  danger  from  the  insolvency  of  such  firm,  is  the  ques- 
tion before  me. 

Merely  borrowing  money  however  much,  for  partnership 
purposes,  even  of  a  special  partner,  or  enlarging  the  means 
of  carrying  on  a  business,  does  not  come  within  the  prohibi- 
tion of  the  statute.  (N.  Y.  Sess.  Laws  1857,  ch.  414,  §2,  and 
1858,  ch.  289  ;  3  R.  8.  5th  ed.  63,  §  12.)  Alterations  in  the 
names  of  the  general  partners,  the  nature  of  the  business,  or 
capital  or  sliares  contributed  by  special  partners  in  a  limited 
partnership,  under  the  penalty  of  making  it  general.  Loans 
by  special  partners,  upon  securities  or  otherwise,  are 
expressly  permitted.  (Laivs  of  1857  ;  Id.  §  3  ;  3  R.  S.  5th 
ed.  64,  §  17.) 

The  partnership  in  this  case,  therefore,  remained  a  limited 
one  to  the  time  of  the  death  of  the  special  partner,  and  if. 
insolvent  within  the  meaning  of  the  statute  (1  R.  S.  766, 
§  20),  any  creditor  at  large  is  entitled  to  have  its  affairs 
wound  up,  and  its  assets  distributed  pro  rata  among  those 
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of  its  creditors  who  have  not  obtained  a  specific  lien  (Jones 
agt.  Lansing,  7  Paige's  Rep.  583). 

It  is  essential,  however,  before  taking  away  the  control  of 
the  assets  of  a  limited  partnership  from  members  of  the 
firm  on  the  ground  of  insolvency,  to  ascertain  whether  all 
who  have  an  interest  in  their  retention  of  such  control,  are 
before  the  court  as  parties.  The  estate  of  the  deceased 
special  partner  (Mr.  Schlucher),  has  two  separate  claims 
upon,  and  one  interest,  in  the  assets  of  such  partnership. 
He  is  represented  only  by  the  plaintiffs  as  to  his  interest  in 
the  claims  of  the  firm  of  which  they  are  members,  as  his 
survivors.  As  to  his  individual  claim,  his  executors  repre- 
sent him,  and  he  is  also  represented  by  them  as  to  any  inter- 
est the  estate  may  have  in  carrying  on  the  partnership.  But 
as  the  two  last  interests  may  conflict,  it  is  for  such  executors 
to  determine,  with  or  without  the  sanction  of  the  court, 
whether  it  is  most  for  the  interest  of  the  estate  they  repre- 
sent to  continue  the  partnership,  or  urge  their  claim  for 
money  lent.  The  provision  of  the  Eevised  Statutes  as  to 
suing  the  general  partners,  or  their  being  sued  alone  (1  R. 
S.  766,  §  14),  does  not  apply  to  such  an  action.  The  words 
of  the  statute  are  "  in  relation  to  the  business  of  the  partner- 
ship" and  refer  merely  to  claims  by  or  against  them  as  a 
partnership.  It  would  be  manifestly  unjust  to  deprive  the 
special  partner  of  the  right  of  being  heard  on  the  question 
of  breaking  up  the  partnership.  Such  executors,  therefore, 
ought  to  have  been  made  parties  to  the  action,  and  as  they 
may  represent  conflicting  interests  of  the  testator  as  to  car- 
rying on  the  partnership  business,  or  destroying  it,  and 
enforcing  the  claim  of  their  testator  for  advances,  they 
should  most  properly  be  defendants.  Of  course,  if  they 
decide  without  the  sanction  of  the  court,  which  policy  to 
pursue,  they  may  be  responsible  to  the  next  of  kin  or  lega- 
tees of  their  testator,  for  any  indiscretion  in  the  matter. 
There  is  also  another  strong  reason  why  they  should  be 
made  parties,  irrespective  of  any  question  of  insolvency. 
Their  testator  covenanted  that  the  partnership  should  con- 
tinue, and  the  capital  put  hi  by  him  remain  in  it  for  several 
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years.  Such  covenants  are  frequently  introduced  in  part- 
nership articles  for  an  enterprise  of  a  similar  kind  (Story  on 
Part.  §  199) ;  and  in  general  partnerships  it  has  been  held 
that  executors  are  liable  to  damages  for  withdrawal  of  a 
testator's  capital,  or  may  be  compelled  specifically  to  perform 
his  covenant  by  allowing  it  to  remain.  (Story  on  Part. 
§  196 ;  CoU.  on  Part.  §  119 ;  Balmam  agt.  Shore,  9  Fes.  Rep. 
500  ;  Crawshay  agt.  Maule,  1  Swanst.  Rep.  495,  510 ;  Pearce 
agt.  Chamberlain,  2  Ves.  Rep.  33  ;  Gratz  agt.  Bayard,  11 
Serg.  &  Rawl.  Rep.  41.)  But  in  such  cases,  the  executor,  if 
he  received  the  profits  as  legal  owner  of  the  capital  invested, 
might  be  made  liable  for  the  contract  entered  into  by  such 
partnership.  And  a  mere  omission  to  give  notice  of  a  dissent, 
where  the  executors  are  vested  with  a  discrection,  may  make 
them  partners  (Coll.  on  Part.  §  232).  -But  the  amendment 
of  the  law  in  1857  (ch.  414,  §  2),  requires,  in  order  to  prevent 
the  dissolution  of  a  limited  partnership  by  the  death  of  any 
of  the  partners,  not  only  a  specification  in  the  articles  of 
partnership  that  in  such  event  the  partnership  shall  continue, 
but  also  the  assent  of  "the  heirs  or  legal  representatives" 
of  the  partner  dying.  In  which  event  it  provides  that  the 
"  heirs  or  legal  representatives  "  of  such  parties  "  may  suc- 
ceed "  to  his  partnership  rights,  and  "  continue  the  business," 
the  same  as  if  "  he  had  remained  alive."  This,  I  apprehend, 
requires  some  positive  act  of  assent,  by  heirs  or  legal  repre- 
sentatives (meaning  of  course  by  heirs,  as  in  all  other  cases, 
"  next  of  kin  "  or  legatees,  as  there  may  or  may  not  be  a 
will),  and  not  mere  silent  acquiesence.  Since  it  seems  no 
more  than  right  that  persons  subsequently  dealing  with  the 
partnership  should  know  whether  the  representatives  of  a 
deceased  special  partner  elect  to  dissolve  the  partnership 
and  become  mere  creditors,  or  carry  it  on.  It  does  not 
appear  in  this  case  whether  the  executors  of  the  special  part- 
ner have  or  not  assented.  Their  action  in  the  supreme  court 
may  have  been  on  other  grounds ;  at  all  events,  it  seems  the 
injunction  in  it  was  once  dissolved,  although  liberty  was 
given  to  renew. 

But  as  the  defect  of  parties  may  possibly  be  remediable. 
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by  continuing  the  injunction  until  they  could  be  added,  it 
becomes  necessary  to  consider  the  question  of  insolvency. 
Upon  this,  as  I  have  already  suggested,  it  may  be  assumed 
that  Mr.  Schlucher,  who  was  joint  owner  with  the  plaintiffs 
of  their  present  claim,  did  not  seem  up  to  the  time  of  his 
death,  nor  did  they  in  the  advances  they  made  aftenvards,  sus- 
pect insolvency.  A  large  establishment  lite  that  in  question, 
consisting  of  extensive  buildings  and  grounds,  valuable 
machinery,  materials,  raw  and  worked  up,  an  established 
name,  and  with  prosperous  business,  as  sworn  to  by  Mr. 
Coleman,  may  be  broken  up  and  sold  in  fragments,  so 
as  to  realize  but  little,  and  yet  if  allowed  to  go  on  may  clear 
off  its  liabilities.  In  such  case  the  appointment  of  a  new 
trustee  in  the  shape  of  a  receiver  in  place  of  the  defendant, 
who  is  also  a  trustee,  and  not  charged  directly  with  any  such 
misconduct  as  even  in  the  case  of  an  ordinary  partnership 
would  authorize  a  dissolution,  should  be  based  only  on  the 
clearest  evidence  of  insolvency. 

It  is  true  that  "  insolvency"  and  "inability  to  pay"  are 
synonymous,  but  solvency  does  not  mean  ability  to  pay  at 
ah1  times,  under  all  circumstances,  and  everywhere  on  demand, 
nor  does  it  require  that  a  person  should  have  in  his  possession 
the  amount  of  money  necessary  to  pay  all  claims  'against  him. 
Difficulty  in  paying  particular  demands  is  not  insolvency 
(Cutler  agt.  ganger,  2  H.  J.  E.  467): 

The  definition  in  Herrick  agt.  Borst  (4  Eld's  Rep.  650), 
that  solvent  means  one  who  has  "  his  property  in  such  a  sit- 
uation that  all  his  debts  may  be  collected  out  of  it  by  legal 
process,"  is  much  more  exact.  Even  if  this  perhaps  might 
on  a  strict  construction,  require  the  court  to  determine  the 
problem  whether  within  the  time  of  notifying  a  sale 
on  execution,  the  money  could  not  be  raised  on  such 
property,  by  sale  or  otherwise.  The  evidence  in  this 
case  falls  short  of  it.  In  this  case,  if  the  partnership  can 
be  continued,  if  not  insolvent,  the  claims  of  Mr.  Schlucher's 
estate  are  not  due,  except  $45,000,  until  1870  ;  and  there  are 
only  $24,400  more,  including  those  of  the  plaintiffs,  who  may 
be  destroying  their  deceased  partner's  interest  to  the  extent 


NEW  YOEK  PEACTICE  EEPOETS.        241 


In  the  matter  of  A.  H.  Garland. 


of  over  fifty  thousand  dollars,  to  collect  a  claim  of  not  six 
thousand.  This  makes  a  present  debt  of  nearly  seventy 
thousand  dollars,  while  taking  Mr.  Coleman's  estimate,  the 
factory  over  and  above  the  mortgage,  the  machinery  and 
goods  on  hand,  exceed  in  value  one  hundred  thousand  dol- 
lars. I  therefore  do  not  find  the  insolvency  so  clearly  made 
out  as  to  warrant  any  interference. 

The  motion  to  continue  the  injunction  and  for  a  receiver, 
must,  therefore,  be  denied,  with  ten  dollars  costs,  without 
prejudice  to  the  plaintiffs'  right  to  renew  the  motion  on 
making  the  executors  of  Mr.  Schlucher  parties,  and  on  affi- 
davits showing  insolvency  more  clearly,  or  the  dissent  of 
such  executors  from  carrying  on  such  partnership. 


UNITED  STATES  SUPEEME  COURT. 

IN  THE  MATTEE  OF  THE  PETITION  OP  A.  H.  GARLAND. 

Previous  to  the  act  of  congress  passed  January  24, 1865,  attorneys  and  counsellors 
at  law  were,  under  the  second  rule  of  the  court,  admitted  to  the  bar  of  the 
supreme  court  of  the  United  States,  by  presenting  evidence  to  the  court  that 
they  had  been  attorneys  and  counsellors  at  law  for  three  previous  years  in  the 
highest  courts  of  the  states  to  which  they  respectively  belonged  ;  and  that  their 
private  and  professional  character  appeared  to  be  fair. 

On  the  24th  of  January,  1865,  congress  passed  a  supplementary  act,  making  the 
provisions  of  a  former  act  passed  July  2d,  1862,  applicable  to  attorneys  and 
counsellors  at  law ;  by  which  last  mentioned  act  they  were  required,  before 
being  admitted  to  the  bar  of  the  supreme  court  of  the  United  States,  to  take 
and  subscribe  an  additional  oath  ; 

First.  That  the  deponent  has  never  voluntarily  borne  arms  against  the  United 
States  since  he  has  been  a  citizen  thereof ; 

Second.  That  he  has  not  voluntarily  given  aid,  countenance,  counsel  or  encour- 
agement to  persons  engaged  in  armed  hostility  thereto  ; 

Tliird.  That  he  has  never  sought,  accepted,  or  attempted  to  exercise  the  functions 
of  any  office  whatsoever,  under  any  authority  or  pretended  authority,  in  hos- 
tility to  the  United  States  ; 

Fourth.  That  he  has  not  yielded  a  voluntary  support  to  any  pretended  govern- 
ment, authority,  power  or  constitution  within  the  United  States,  hostile  or  inim- 
ical thereto ;  and 

Fifth.  That  he  will  support  and  defend  the  constitution  of  the  United  States 
against  all  enemies,  foreign  and  domestic,  and  will  bear  true  faith  and  allegi- 
ance to  the  same : 

Held,  1st.  That  this  statute,  except  the  last  clause,  which  is  promissory  only,  is 
VOL.  XXXH.  16 
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directed  against  parties  who  have  offended  in  any  of  the  particulars  embraced 
by  the  above  clauses,  and  its  object  is  to  exclude  them  from  the  profession  of 
the  law,  or  at  lor.,  c  from  its  practice  in  the  courts  of  the  United  States. 

2d.  As  the  oath  prescribed  cannot  be  taken  by  these  parties,  the  act  as  against 
them  operates  as  a  legislative  decree  of  perpetual  exclusion. 

Sd.  An  exclusion  from  any  of  the  professions  or  any  of  the  ordinary  avocations 
of  life  for  past  conduct,  can  be  regarded  in  no  other  light  than  as  a  punishment 
for  such  conduct. 

4th.  The  exaction  of  the  oath  is  the  mode  provided  for  ascertaining  the  parties 
upon  whom  the  act  is  intended  to  operate,  and  instead  of  lessening,  increases 
its  objectionable  character. 

6th.  All  enactments  of  this  kind  partake  of  the  nature  of  bills  of  pains  and  pen- 
alties, and  are  subject  to  the  constitutional  inhibition  against  the  passage  ofbitts 
of  attaindet;  under  which  general  designation  they  are  included. 

And  6th.  In  the  exclusion  which  the  statute  adjudges,  it  imposes  a  punishment  for 
some  of  the  acts  specified,  which  were  not  punishable,  or  may  not  have  been 
punishable  at  the  time  they  were  committed  ;  and  for  all  the  acts  it  adds  a  new 
punishment  to  that  then  prescribed,  and  it  is  thus  brought  within  Oie  further 
inhibition  of  the  constitution  against  tJie  passage  of  an  ex  post  facto  law  : 

Held,  further,  that  the  effect  of  the  pardon  by  the  President,  of  the  petitioner,  is 
to  relieve  him  from  all  penalties  and  disabilities  attached  to  the  offense  commit- 
ted by  his  participation  in  the  rebellion,  so  far  as  that  offense  is  concerned.  He 
is  thus  placed  beyond  the  reach  of  punishment  of  any  kind.  And  it  is  not 
within  the  constitutional  power  of  congress  to  inflict  punishment  beyond  the 
reach  of  executive  clemency. 

From  the  petitioner,  therefore,  the  oath  required  by  the  act  of  January  24th,  1865, 
cannot  be  exacted.  The  prayer  of  the  petitioner  must  be  granted,  and  the 
amendment  to  the  second  rule  of  the  court,  which  requires  the  oath  prescribed 
by  the  act  of  January  24,  1865,  having  been  unadvisedly  adopted,  must  be 
rescinded. 

Washington,  D.  C.,  January  Term,  1867. 
Present,  all  the  justices. 

By  the  court,  FIELD,  J.  On  the  2d  day  of  July,  1862,  con- 
gress passed  an  act  prescribing  an  oath  to  be  taken  by  every 
person  elected  or  appointed  to  any  office  of  honor  or  profit 
under  the  government  of  the  United  States,  either  in  the 
civil,  military  or  naval  departments  of  the  public  service, 
except  the  President  of  the  United  States,  before  entering 
upon  the  duties  of  his  office,  and  before  being  entitled  to  its 
salary  or  other  emoluments.  On  the  24th  of  January,  1865, 
congress  passed  a  supplementary  act,  extending  its  provi- 
sions so  as  to  embrace  attorneys  and  counsellors  of  the 
courts  of  the  United  States  ;  which  provides  that  after  its 
passage  no  person  shall  be  admitted  as  an  attorney  or  coun- 
sellor to  the  bar  of  the  supreme  court,  and  after  the  4th  of 


STEW  YORK  PRACTICE  REPORTS.  243 


In  the  matter  of  A.  H.  Garland. 


March,  1865,  to  the  bar  of  any  circuit  or  district  court  of 'the 
United  States  or  of  the  court  of  claims,  or  be  allowed  to 
appear  and  be  heard  by  virtue  of  any  previous  admission, 
or  any  special  power  of  attorney,  unless  he  shall  have  first 
taken  and  subscribed  the  oath  prescribed  in  the  act  of  July 
2,  1862.  The  act  also  provides  that  the  oath  shall  be  pre- 
served among  the  files  of  the  court,  and  if  any  person  take 
it  falsely,  he  shall  be  guilty  of  perjury,  and  upon  conviction 
shall  be  subject  to  the  pains  and  penalties  of  that  offense. 
At  the  December  term  of  1860,  the  petitioner  was  admitted 
as  an  attorney  and  counsellor  of  this  court,  and  took  and 
subscribed  the  oath  then  required  by  the  second  rule,  as  it 
then  existed.  It  was  only  requisite  to  the  admission  of 
attorneys  and  counsellors  of  this  court,  that  they  should  have 
been  such  officers  for  the  three  previous  years  in  the  highest 
courts  of  the  states  to  which  they  respectively  belonged ; 
and  that  their  private  and  professional  character  should 
appear  to  be  fair.  In  March,  1865,  this  rule  was  changed 
by  the  addition  of  a  clause  requiring  the  administration  of 
the  oath,  in  conformity  with  the  act  of  congress.  In  May, 
1861,  the  state  of  Arkansas,  of  which  the  petitioner  was  a 
citizen,  passed  an  ordinance  of  secession,  which  purported 
to  withdraw  the  state  from  the  union,  and  afterwards,  in  the 
same  year,  by  another  ordinance,  attached  herself  to  the  so- 
called  Confederate  States,  and  by  act  of  the  congress  of  that 
confederacy,  she  was  received  as  one  of  its  members. 

The  petitioner  followed  the  state,  and  was  one  of  her 
representatives,  first  in  the  lower  house,  and  afterwards  in 
the  senate  of  the  congress  of  that  confederacy,  and  was  a 
member  of  the  senate  at  the  tune  of  the  surrender  of  the 
confederate  forces  to  the  armies  of  the  United  States.  In 
July,  1865,  he  received  from  the  President  of  the  United 
States  a  full  pardon  for  all  offences  committed  by  him  by 
participation,  direct  or  implied,  in  the  rebellion.  He  now 
produces  this  pardon,  and  asks  permission  to  continue  to 
practice  as  an  attorney  and  counsellor  of  the  court  without 
taking  the  oath  required  by  the  act  of  January  24,  1865,  and 
the  rule  of  this  court,  which  he  is  unable  to  take  by  reason 
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of  the  offices  he  held  under  the  Confederate  government. 
He  rests  his  application  principally  upon  two  grounds  :  first, 
that  the  act  of  January  24,  1865,  so  far  as  it  affects  his  sta- 
tus in  the  court,  is  unconstitutional  and  void  ;  second,  that 
if  the  act  be  constitutional,  he  is  released  from  compliance 
with  its  provisions  by  the  pardon  of  the  President. 

The  oath  prescribed  by  the  act  is  as  follows  :  First,  that 
the  deponent  has  never  voluntarily  borne  arms  against  the 
United  States  since  he  has  been  a  citizen  thereof ;  second, 
that  he  has  not  voluntarily  given  aid,  countenance,  counsel 
or  encouragement,  to  persons  engaged  in  armed  hostility 
thereto ;  third,  that  he  has  never  sought,  accepted  or 
attempted  to  exercise  the  functions  of  any  office  whatsoever, 
under  any  authority  or  pretended  authority,  in  hostility  to 
the  United  States  ;  fourth,  that  he  has  not  yielded  a  volun- 
tary support  to  any  pretended  government,  authority,  power 
or  constitution  within  the  United  States,  hostile  or  inimical 
thereto ;  fifth,  that  he  will  support  and  defend  the  constitu- 
tion of  the  United  States  against  all  enemies,  foreign  and 
domestic,  and  will  bear  true  faith  and  allegiance  to  the  same. 
This  last  clause  is  promissory  only,  and  requires  no  consid- 
eration. The  questions  presented  for  our  determination, 
arise  from  the  other  clauses.  These  all  relate  to  past  acts. 
Some  of  these  acts  constituted,  when  they  were  committed, 
.offenses  against  the  Criminal  laws  of  the  country,  and  some 
of  them  may  or  may  not  have  been  offenses,  according 
to  circumstances  under  which  they  were  committed,  and 
the  motives  of  the  parties.  The  first  clause  covers  one  form 
of  the  crime  of  treason,  and  the  affiant  must  declare  that 
he  has  not  been  guilty  of  this  crime,  not  only  during  the 
war  of  rebellion,  but  during  any  period  of  his  life  since  he 
has  been  a  citizen.  The  second  clause  goes  beyond  the 
limits  of  treason,  and  embraces  not  only  the  giving  of  aid 
and  encouragement  of  a  treasonable  nature  to  a  public 
enemy,  but  also  the  giving  of  assistance  of  any  kind  to  per- 
sons engaged  in  armed  hostility  to  the  United  States.  The 
third  clause  applies  to  the  seeking,  acceptance  or  exercise, 
not  only  of  offices  created  for  the  purpose  of  more  effectu- 
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ally  carrying  on  hostilities,  but  also  of  any  of  those  offices 
which  are  required  in  every  community,  whether  in  peace  or 
war,  for  the  administration  of  justice  and  the  preservation 
of  order.     The  fourth  clause  not  only  includes  those  who 
gave  a  cordial  and  active  support  to  the  hostile  government, 
but   also  those  who  yielded  a  reluctant  obedience  to  the 
existing  order  established  without  their  co-operation.     The 
statute  is  directed  against  parties  who  have  offended  in  any 
of  the  particulars  embraced  by  these  clauses,  and  its  object 
is  to  exclude  them  from  the  profession  of  the  law,  or  at  least 
from  its  practice  in  the  courts  of  the  United  States.     As  the 
oath  prescribed  cannot  be  taken  by  these  parties,  the  act  as 
against  them  operates  as  a  legislative  decree  of  perpetual 
exclusion.     An  exclusion  from  any  of  the  professions,  or  any 
of  the  ordinary  avocations  of  life,  for  past  conduct,  can  be 
regarded  in  no  other  light  than  as  a  punishment  for  such 
conduct.     The  exaction  of  the  oath  is  the  mode  provided  for 
ascertaining  the  parties  upon  whom  the  act  is  intended  to 
operate,  and  instead  of  lessening,  increases  its  objectionable 
character.      All  enactments  of   this  kind  partake  of   the 
nature  of  bills  of  pains  and  penalties,  and  are  subject  to  the 
constitutional  inhibition  against  the  passage  of  bills  of  attain- 
der, under  which  general  designation  they  are  included.     In 
the  exclusion  which  the  statute  adjudges,  it  imposes  a  pun- 
ishment for  some  of  the  acts  specified,  which  were  not  pun- 
ishable, or  may  not  have  been  punishable  at  the  time  they 
were  committed ;  and  for  all  the  acts  it  adds  a  new  punish- 
ment to  that  then  prescribed,  and  it  is  thus  brought  within 
the  further  inhibition  of  the  constitution  against  the  passage 
of  an  ex  post  facto  law.     In  the  case  of  Cummings  agt.  The 
State  of  Missouri,  just  decided,  we  had  occasion  to  consider 
at  length  the  meaning  of  a  bill  of  attainder  and  an  ex  post 
facto  law,  in  the  clause  of  the  constitution  forbidding  their 
passage  by  the  states,  and  it  is  unnecessary  to  repeat  here 
what  we  then  said.    A  like  prohibition  is  contained  in  the 
constitution  against  enactments  of  this  kind  by  congress, 
and  the  argument  presented  in  that  case  against  certain 
clauses  of  the  constitution  of  Missouri,  is  equally  applicable 
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to  the  act  of  congress  under  consideration  in  this  case.  The 
profession  of  an  attorney  and  counsellor  is  not  like  an  office 
created  by  an  act  of  congress,  which  depends  for  its  contin- 
uance, its  powers  and  its  emoluments,  on  the  will  of  its  cre- 
ator, and  the  possession  of  which  may  be  burdened  with  any 
conditions  not  prohibited  by  the  constitution.  Attorneys 
and  counsellors  are  not  officers  of  the  United  States.  They 
are  not  elected  or  appointed  in  the  manner  prescribed  by 
the  constitution  for  the  election  or  appointment  of  such  offi- 
cers. They  are  officers  of  the  court,  admitted  as  such  by  its 
order,  upon  evidence  of  their  possessing  sufficient  legal  learn- 
ing, and  fair  private  character.  Since  the  statute  of  Henry 
IV,  it  has  been  the  practice  in  England,  and  it  has  always 
been  the  practice  in  this  country  to  obtain  this  evidence  by 
an  examination  of  the  parties.  In  this  court,  the  fact  of 
the  admission  'of  such  officers  in  the  highest  court  of  the 
states  to  which  they  respectively  belong,  for  three  years  pre- 
ceding their  application,  is  regarded  as  sufficient  evidence 
of  the  possession  of  the  requisite  legal  learning,  and  the 
statement  of  counsel  moving  their  admission,  is  sufficient 
evidence  that  their  private  and  professional  character  is  fair. 
The  order  of  admission  is  the  judgment  of  the  court  that 
the  parties  possess  the  requisite  qualifications  as  attorneys 
and  counsellors,  and  are  entitled  to  appear  as  such,  and  con- 
duct causes  therein.  From  its  entry,  the  parties  become 
officers  of  the  court,  and  are  responsible  to  it  for  profes- 
sional misconduct.  They  hold  their  office  during  good 
behavior,  and  can  only  be  deprived  of  it  for  misconduct, 
ascertained  and  declared  by  the  judgment  of  the  court,  after 
opportunity  to  be  heard  has  been  afforded.  Their  admission 
and  their  exclusion  are  not  the  exercise  of  a  mere  ministe- 
rial power.  The  court  is  not  in  this  respect  the  register  of 
the  edicts  of  any  other  body.  It  is  the  exercise  of  judicial 
power,  and  has  been  so  held  in  numerous  cases.  It  was  so 
held  by  the  court  of  appeals  of  New  York,  in  the  Matter  of 
the  Application  of  Cooper  (see  22  N.  Y.  B.  67,  8.  C.  ;  20  How. 
Pr.  R.  1),  for  admisson.  Attorneys  and  counsellors,  said 
that  court,  are  not  only  officers  of  the  court,  but  officers 
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whose  duties  relate  almost  exclusively  to  proceedings  of  a 
judicial  nature,  and  hence  their  appointment  may  with  pro- 
priety be  entrusted  to  the  courts.  And  the  latter,  in  per- 
forming this  duty,  may  very  justly  be  considered  as  engaged 
in  the  exercise  of  their  appropriate  judicial  functions.  In 
ex  parte  Secomb,  a  mandamus  to  the  supreme  court  of  the 
territory  of  Minnesota,  to  vacate  an  order  removing  an 
attorney  and  counsellor  was  denied  by  this  court,  on  the 
ground  that  the  removal  was  a  judicial  act.  We  are  not  aware 
of  any  case,  said  the  court,  where  a  mandamus  was  issued 
to  an  inferior  tribunal,  commanding  it  to  reverse  or  annul 
its  decision,  where  the  decision  was  in  its  nature  a  judicial 
act,  and  within  the  scope  of  its  jurisdiction  and  discretion. 
And  in  the  same  case,  the  court  observed  that  it  has  been 
well  settled  by  the  rules  and  practice  of  common  law  courts, 
that  it  rests  exclusively  with  the  courts  to  determine  who  is 
qualified  to  become  one  of  its  officers  as  an  attorney  and 
counsellor,  and  for  what  causes  he  ought  to  be  removed. 
The  attorney  and  counsellor,  being  by  the  solemn  judicial 
act  of  the  court  clothed  with  his  office,  does  not  hold  it  as  a 
matter  of  grace  and  favor ;  the  right  which  it  confers  upon 
him  to  appear  for  suitors  and  to  argue  causes,  is  something 
more  than  a  mere  indulgence,  revocable  at  the  pleasure  of 
the  court,  or  at  the  command  of  the  legislature.  It  is  a  right 
of  which  he  can  only  be  deprived  by  the  judgment  of  the 
court  for  immoral  or  professional  delinquency.  The  legisla- 
ture may  undoubtedly  prescribe  qualifications  for  the  office, 
with  which  he  must  conform  ;  as  it  may,  where  it  has  exclu- 
sive jurisdiction,  prescribe  qualifications  for  the  pursuit  of 
any  of  the  ordinary  avocations  of  life.  But  to  constitute  a 
qualification,  the  condition  or  thing  prescribed  must  be 
attainable,  in  theory  at  least,  by  every  one.  That  which, 
from  the  nature  of  things,  or  the  past  condition  or  conduct 
of  the  party,  cannot  be  attained  by  every  citizen,  does  not 
fall  within  the  definition  of  the  term.  To  all  those  by  whom 
it  is  unattainable,  it  is  a  disqualification  which  operates  as 
a  perpetual  bar  to  the  office.  The  question  in  this  case  is 
not  as  to  the  power  of  congress  to  prescribe  qualifications, 
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but  whether  that  power  has  been  exercised  as  a  means  for 
the  infliction  of  punishment  against  the  prohibition  of  the 
constitution.  That  this  result  cannot  be  effected  indirectly 
by  a  state,  under  the  form  of  creating  qualifications,  we  have 
held  in  the  case  of  Cummings  agt.  The  State  of  Missouri,  and 
the  reasoning  upon  which  that  conclusion  was  reached, 
applies  equally  to  similar  action  on  the  part  of  congress. 
These  views  are  further  strengthened  by  a  consideration  of 
the  effect  of  the  pardon  produced  by  the  petitioner,  and  the 
nature  of  the  pardoning  power  of  the  President.  The  con- 
stitution provides  that  the  President  shall  have  power  to 
grant  reprieves  and  pardons  for  offences  against  the  United 
States,  except  in  cases  of  impeachment.  The  power  thus 
conferred  are  unlimited.  With  the  exception  stated,  it 
extends  to  every  offense  known  to  the  law,  and  may  be  exer- 
cised at  any  time  after  its  commission,  either  before  legal  pro- 
ceedings are  taken,  or  during  their  pendency,  or  after  con- 
viction "and  judgment.  This  power  of  the  President  is  not 
subject  to  legislative  control. 

Congress  can  neither  limit  the  effect  of  his  pardon,  nor 
exclude  from  its  exercise  any  class  of  offenders.  The  benign 
prerogative  of  mercy  reposed  in  him,  cannot  be  fettered  by 
any  legislative  restriction.  Such  being  the  case,  the  inquiry 
arises  as  to  the  effect  and  operation  of  a  pardon.  On  this 
point  all  the  authorities  concur.  A  pardon  reaches  both  the 
punishment  prescribed  for  the  offense,  and  the  guilt  of  the 
offender ;  and  when  the  pardon  is  full  it  releases  the  pun- 
ishment, and  blots  out  of  existence  the  guilt,  so  that  in  the 
eye  of  the  law  the  offender  is  as  innocent  as  if  he  never  com- 
mitted the  offense.  If  granted  before  conviction,  it  prevents 
any  of  the  penalties  and  disabilities  consequent  upon  con- 
viction from  attaching.  If  granted  after  conviction,  it 
removes  the  penalties  and  disabilities,  and  restores  him  to 
all  his  civil  rights.  It  makes  him,  as  it  were,  a  new  man, 
and  gives  him  a  new  credit  and  capacity.  There  is  only  this 
limitation  to  its  operation — it  does  not  restore  offices  for- 
feited, or  property  or  interests  vested  in  others  in  conse- 
quence of  the  conviction  and  judgment. 
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The  pardon  produced  by  the  petitioner  is  a  full  pardon 
for  all  offenses  by  him  committed,  arising  from  participation, 
direct  or  implied,  in  the  rebellion,  and  is  subject  to  certain 
conditions,  which  have  been  complied  with.  The  effect  of 
this  pardon  is  to  relieve  the  petitioner  from  all  penalties  and 
disabilities  attached  to  the  offense  committed  by  his  partici- 
pation in  the  rebellion,  so  far  as  that  offense  is  concerned. 
He  is  thus  placed  beyond  .the  reach  of  punishment  of  any 
kind.  But  to  exclude  him  by  reason  of  that  offense  from 
continuing  in  the  enjoyment  of  a  previously  acquired  right, 
is  to  enforce  a  punishment  for  that  offense,  notwithstanding 
the  pardon. 

If  such  exclusion  can  be  effected  by  the  execution  of  an 
expurgatory  oath,  covering  the  offense,  the  pardon  may  be 
avoided,  and  that  accomplished  indirectly  which  cannot  be 
reached  by  direct  legislation.  It  is  not  within  the  constitu- 
tional power  of  congress  thus  to  inflict  a  punishment  beyond 
the  reach  of  executive  clemency. 

From  the  petitioner,  therefore,  the  oath  required  by  the 
act  of  January  24,  1865,  cannot  be  exacted,  even  were  that 
act  not  subject  to  any  other  objection  than  the  one  just 
stated. 

It  follows  from  the  views  expressed,  that  the  prayer  of  the 
petitioner  must  be  granted.  The  case  of  JK.  H.  Marr,  is 
similar  in  its  main  features  to  that  of  the  petitioner,  and  his 
petition  must  be  granted,  and  the  amendment  to  the  second 
rule  of  the  court,  which  requires  the  oath  prescribed  by  the 
act  of  January  24,  1865,  to  be  taken  by  attorneys  and  coun- 
sellors, having  been  unadvisedly  adopted,  must  be  rescinded, 
and  it  is  so  ordered. 

Associate  Justice  MILLER  delivered  the  dissenting  opinion 
in  the  above  cases.  It  was  hoped  the  effect  of  the  circum- 
stances under  which  the  law  was  passed  would  soon  cease, 
in  order  that  the  statute  might  be  repealed  or  modified.  All 
good  men  looked  for  the  return  of  better  feelings  between 
all  sections,  when  the  reason  for  the  law  would  not  exist ; 
but  the  question  now  presented  involved  the  exclusion  from 
offices  of  public  trust  of  those  who  engaged  to  destroy  the 
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government  by  force.  This  could  never  fail  to  be1  one  of 
profound  interest.  It  is  always  delicate  to  say  congress 
exercises  powers  not  confided  to  it.  In  their  action,  mem- 
bers of  congress  are  as  much  bound  by  oath  to  support  the 
constitution,  as  the  judges  of  the  court. 

The  constitution  makes  ample  provision  for  courts  of  jus- 
tice to  administer  the  laws  and  protect  the  rights  of  the  cit- 
izens. Article  3,  section  1,  of  the  constitution,  says  the 
judicial  power  of  the  United  States  shah1  be  vested  in  one 
supreme  court,  &c.  Power  is  vested  in  the  congress  to  fix 
the  number  of  judges  of  the  supreme  court,  fix  their  salaries, 
provide  for  all  necessary  officers,  such  as  marshals,,  prosecu- 
ting attorneys,  commissioners,  jurors  and  bailies.  By  the 
act  of  1789,  commonly  called  the  "judiciary  act,"  it  is 
enacted  that  parties  may  appear  and  manage  their  causes 
personally,  or  according  to  the  rules.  It  is  believed  there 
is  no  civilized  society  in  the  world  where  there  are  not 
attorneys  or  practioners  at  law. 

The  enactment  which  has  just  been  cited,  recognizes  the 
utility  of  this  class  of  men.  They  are  as  essential  to  the  work- 
ing of  the  court  as  are  marshals,  sheriffs  and  other  officers. 
As  there  is  no  instance  of  a  court  without  a  bar,  the  prac- 
tice is  a  privilege  on  such  conditions  as  the  law-making 
power  may  prescribe.  It  is  a  privilege,  and  not  an  exclusive 
right.  Every  state  in  the  union,  and  every  civilized  govern- 
ment on  earth,  have  laws  by  which  the  right  to  practice 
depends  upon  professional  skill  and  good  moral  character. 
The  continuance  of  the  right  is  made  by  law  the  continu- 
ance of  these  qualities.  Attorneys  are  often  deprived  of  the 
privilege,  when  it  is  discovered  that  they  are  of  bad  moral 
character.  This  is  done  by  law,  statutory  or  common,  which 
is  equally  the  expression  of  public  will.  Attorneys  are  sub- 
ject to  legislation,  the  same  as  judges.  Congress  has  the 
,  power  to  prescribe  the  qualifications  of  attorneys,  and  pre- 
scribe oaths. 

The  act  just  declared  unconstitutional,  is  nothing  more 
than  a  law  that  attorneys  shall  take  the  same  oath  as  other 
officers  in  civil  or  military  life.  This  looks  at  their  past  and 
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future  conduct,  and  all  has  reference  to  their  overthrow  of 
the  government.  They  are  required  to  answer  that  they  are 
not  guilty  of  treason  in  the  past,  and  will  give  their  allegi- 
ance to  the  government  in  the  future.  That  true  and  loyal 
attachment  to  the  government  is  made  the  qualification  of 
attorneys,  seems  to  be  plain. 

History  shows  members  of  the  legal  profession  are  power- 
ful in  the  government,  as  they  are  the  moulders  of  public 
sentiment,  and  they  aid  in  the  construction  and  enforcement 
of  the  law ;  and  from  among  them  judges  are  selected.  To 
suffer  treasonable  sentiments  unchecked,  is  to  let  the  stream 
be  poisoned  at  the  source.  If  all  the  attorneys  in  the  past 
had  rendered  faithful  allegiance  to  the  government,  we  should 
have  been  spared  the  horrors  of  the  rebellion.  If  this  qual- 
ification is  so  essential  to  a  lawyer,  it  cannot  be  denied  that 
the  law  was  intended  to  secure  that  position. 

The  majority  of  the  court,  however,  do  not  base  their 
decision  on  a  mere  absence  of  authority  to  enact  laws  on 
the  subject  under  consideration,  but  insist  that  the  constitu- 
tion prohibits  the  enactment  of  such  laws,  both  by  congress 
and  the  states  ;  that  the  present  law  is  in  the  nature  of  an 
ex  post  facto  law,  and  {hat  the  provisions  of  the  Misssouri 
constitution  are  in  conflict  with  the  constitution,  for  the 
same*  reason,  and  are,  therefore,  void. 

First,  in  regard  to  bills  of  attainder,  we  must  recur  to  bills 
of  attainder  passed  by  the  British  parliament,  to  enable  us 
to  arrive  at  a  conclusion  as  to  what  was  intended  to  be  pro- 
hibited by  the  constitution.  The  word  "  attainder,"  is 
defined  to  be  the  corruption  of  the  blood  of  the  criminal 
capitally  condemned,  which  takes  place  by  the  common  law 
on  sentence  of  death.  The  party  attainted  lost  all  power 
to  receive  or  give  by  inheritance.  This  attaint  or  corruption 
of  blood  continued  to  be  the  law  of  England  at  the  time 
our  constitution  was  formed,  and  may  be  the  law  on  condem- 
nation of  treason  this  day.  Bills  or  acts  of  attainder  declared 
persons  attainted  or  blood  corrupted,  so  as  to  lose  heritable 
qualities. 

Section  second  of  the  constitution  declares  the  congress 
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shall  have  power  to  declare  the  punishment  of  treason,  but 
no  attainder  of  treason  shall  work  corruption  of  blood  or 
forfeiture,  except  during  the  life  of  the  person  attainted. 
He  then  explained  at  some  length  his  views  on  this  section, 
showing  that  the  framers  of  our  constitution  struck  boldly 
at  despotic  machinery,  by  prohibiting  the  passage  of  ex  post 
facto  laws  and  bills  of  attainder,  with  the  exception  which 
the  constitution  provided.  It  remained  to  be  seen  whether 
the  law  of  congress  and  the  Missouri  constitution  were 
brought  within  this  class  of  bills.  It  is  not  claimed  that 
the  act  works  corruption  of  blood.  Therefore,  it  is  not  a 
bill  of  attainder ;  nor  did  he  see  that  it  contains  conviction 
of  any  designated  persons. 

It  is  true  that  acts  were  passed  in  Great  Britain,  against 
persons  whose  names  were  unknown,  but  the  laws  leave 
nothing  but  the  names  of  the  persons  to  be  made  out,  and 
to  prove  their  association  with  the  crime  committed.  If  not 
so,  it  would  be  a  mere  brutum  fulmen,  and  punishment  could 
be  visited  only  by  proof  of  the  guilt.  No  person  was  pointed 
out  by  the  act  of  congress,  either  by  name  or  description. 
It  is  said  that  the  law  was  made  to  apply  to  those  engaged 
in  the  rebellion,  but  this  is  a  mistake.  It  is  applicable  to 
all. 

The  act  does  not  declare  confiscation,  nor  does  it  pro- 
nounce sentence  or  inflict  any  punishment.  It  leaves  the 
party  himself  to  determine  the  act  of  guilt,  or  announce  and 
pronounce  his  own  sentence  or  innocence.  It  designates  no 
name  or  guilt,  aud  pronounces  no  sentence,  arid  inflicts  no 
punishment ;  therefore,  it  can  in  no  sense  be  called  a  bill  of 
attainder. 

As  to  its  being  an  ex  post  facto  law,  and  a  penal  statute, 
it  will  be  agreed  it  applies  to  criminal  causes  alone,  and  not 
to  civil  proceedings,  which  affect  private  rights  respectively. 
Cases  were  cited  in  support  of  the  argument,  and  the  argu- 
ment was  continued  to  show  that  the  law  imposed  a  mere 
oath  of  office.  There  was  nothing  on  its  face  to  show  it 
imposed  an  additional  punishment  for  any  other  act.  He 
maintained  that  the  purpose  of  congress  was  to  require  loy- 


NEW  YOBK  PRACTICE  REPORTS.        253 


In  the  matter  of  A.  H.  Garland. 


alty  as  a  condition  to  practice  in  the  courts,  and  not  as  the 
majority  maintain,  a  punishment  for  past  offenses. 

The  President  cannot,  by  pardon  or  otherwise,  dispense 
with  the  law.  The  man  guilty  of  counterfeiting,  may  be 
saved  by  the  ^president  from  the  gallows ;  but  a  lawyer 
cannot  by  him  be  readmitted  to  this  bar.  It  remains  for  the 
legislative  power  to  say  to  what  extent  relief  shall  be 
extended. 

As  to  the  opinion  hi  the  case  of  Cummings,  pronounced  to- 
day, Judge  MILLER  quoted  Justice  STORY,  who  said  the  whole 
power  as  to  religion  is  left  to  the  states,  to  be  acted  on  in 
their  own  judgment ;  and  in  opposition  to  the  views  of  the. 
majority  of  the  court,  quoted  an  ordinance  of  the  first  muni- 
cipality of  New  Orleans,  which  imposed  a  penalty  on  the 
priest  of  the  Obituary  chapel  for  performing  service  in  the 
church  of  St.  Augustine.  The  priest  relied  on  the  constitu- 
tion of  the  United  States  to  protect  him  ;  but  the  court 
replied,  the  constitution  makes  no  provision  to  protect  citi- 
zens of  a  state  in  their  religious  liberties.  That  was  left  to 
the  state  laws,  and  the  case  of  Pomali  was  dismissed  for  the 
want  of  jurisdiction. 

The  constitution  of  Missouri  says  certain  classes  shall  not 
exercise  their  functions  unless  they  show  their  loyalty.  This 
the  majority  holds  to  be  unconstitutional,  because  the  con- 
stitution forbids  it.  In  this  discussion  he  (Justice  MILLER) 
•had  said  nothing  of  the  great  evils  inflicted  on  the  country  by 
the  rebellion,  nor  of  the  consequent  hardships,  much  more 
severe  than  any  law. 

He  had  merely  endeavored  to  show  what  the  law  is,  and 
Chief  Justice  CHASE,  and  Associate  Justices  SWAYNE  and 
DAVIS,  concurred  in  this  opinion. 
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SUPREME  COURT. 

JASON  W.  DUGUID  and  another  agt.  JAMES  EDWARDS,  JR.,  and 

another. 

Factors  or  commission  merchants,  doing  business  in  the  ordinary  way,  that  is, 
receiving  property  from  the  consignors  from  time  to  time,  and  making  sales 
and  collections  in  their  own  names,  placing  the  proceeds  to  their  own  credit  in 
their  bank  account,  charging  their  commissions  and  payments  made  on  account 
of  the  property — making  remittances  to  and  accepting  and  paying  drafts  of  the 
consignors,  are  not  liable  to  ai-rest  in  an  action  for  moneys  neglected  to  be  paid 
over  to  the  consignors,  on  sales  of  their  property. 

Such  factors  and  commission  merchants  do  not  act  in  a  "fiduciary  capacity,' 
within  the  meaning  of  the  (.'  xle  (§  179,  sub.  2),  but  sustain  the  relation  of  debtor 
and  creditor  to  their  consignors. 

Erie  Special  Term,  November,  1866. 

MOTION  to  vacate  order  of  arrest.  The  defendants  were 
commission  merchants,  doing  business  in  the  city  of  Albany. 
The  plaintiffs  were  manufacturers  of  flour  in  the  village  of 
Le  Roy,  and  early  in  September,  1865,  shipped  to  the  defend- 
ants one  hundred  barrels  of  flour  for  sale.  Six  other  ship- 
ments of  one  hundred  barrels  each,  were  made  along  at 
intervals,  the  last  being  received  by  the  defendants  December 
4th,  1865.  The  defendants  paid  the  freight  and  charges, 
and  opened  an  account  with  the  plaintiffs. 

They  made  sales  of  the  flour  from  time  to  time,  charging 
their  commissions  and  payments  made  on  account  of  the 
flour,  and  crediting  the  proceeds  of  sales.  They  made  remit- 
tances to  the  plaintiffs,  and  the  plaintiffs  drew  upon  them, 
in  one  instance  at  thirty  days,  and  the  defendants  took  up 
some  of  the  paper  of  the  plaintiffs  payable  in  Albany.  The 
defendants  were  doing  a  large  business  as  factors  or  com- 
mission merchants  for  many  other  persons.  Their  sales  of 
flour  were  generally  on  short  credit.  The  sales  and  collec- 
tions were  in  their  own  names,  and  the  proceeds  of  sales  of 
the  property  of  the  different  consignors  or  owners,  were 
intermingled  and  placed  to  their  credit  hi  their  bank  account. 
In  short,  the  business  was  transacted  by  them  in  the  mode 
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usually  pursued  by  factors  or  commission  merchants  in 
Albany  and  New  York. 

Some  four  hundred  and  forty-five  barrels  of  the  flour  were 
sold  in  the  usual  way,  prior  to  January  18th,  1866,  and 
mostly  prior  to  December.  The  defendants  sent  one  hun- 
dred and  fifty  barrels  to  a  commission  house  in  New  York, 
for  sale,  and  when  they  failed  in  February,  they  had  on  hand 
one  hundred  and  sixty-five  barrels,  which  were  delivered  to 
the  plaintiffs. 

The  net  proceeds  of  the  flour  sold  in  Albany  were  $4,011. 15, 
of  which  the  defendants  had  paid  all  but  $211.15. 

It  is  alleged  in  the  complaint  that  the  flour  was  to  be  sold 
in  Albany,  and  that  such  was  the  agreement  between  the 
parties. 

It  is  also  alleged  that  the  defendants  contrary  to,  and  in 
violation  of  the  agreement  made,  &c.,  in  regard  to  the  place 
of  sale  of  the  flour,  and  without  the  knowledge  or  consent 
of  the  plaintiffs,  and  with  the  intent  to  wrong,  cheat  and 
defraud  the  plaintiffs,  fraudulently  shipped  to  the1  city  of 
New  York,  one  hundred  and  fifty  barrels  of  the  flour,  in  the 
name  and  on  the  account,  and  as  the  property  of  the  defend- 
ants, and  that  they  procured  an  advance  thereon,  &c.,  which 
they  applied  to  their  own  use,  to  the  great  injury  and  dam- 
age of  the  plaintiffs. 

It  is  averred  that  this  flour  was  worth  $11.50  a  barrel ;  it 
is  then  averred  that  the  plaintiffs,  by  reason  of  the  aforesaid 
wrongful  and  fraudulent  acts  of  the  defendants,  have  sus- 
tained damages  amounting  in  the  whole  to  $1,800,  and  they 
demand  judgment  for  such  sum,  with  interest,  &c. 

B.  BALLAED,  for  plaintiffs. 

C,  B.  SPEAGUE,  for  defendants. 

MAEVIN,  J.  The  complaint  is  so  drawn  that  I  am  in  some 
doubt  touching  the  intention  of  the  pleader.  That  is, 
whether  he  intended  to  set  forth  two  distinct  causes  of  action, 
or  only  one  cause.  *The  first  statement  related  to  the  four 
hundred  and  forty-five  barrels  of  flour  sold  in  Albany,  the 
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net  proceeds  of  which  were  $4,011.15,  and  of  which  the 
defendants  paid  $3,800,  and  "  retained  "  $211.15,  and  "  neg- 
lected and  refused  to  pay  the  same,  or  any  part  thereof  to 
these  plaintiffs,  although  often  requested  so  to  do." 

Then  follows  the  statement  of  the  sending  of  the  one  hun- 
dred and  fifty  barrels  to  New  York,  beginning  "  and  these 
plaintiffs  further  allege,"  &c.  The  counsel  for  the  plaintiffs 
now  claims  that  there  is  but  one  cause  of  action ;  that  it  is 
for  the  avails  of  the  flour  received  by  the  defendants,  inclu- 
ding that  sent  to  New  York,  and  appropriated  by  the  defend- 
ants to  their  own  use.  In  short,  that  the  defendants  being 
commission  merchants  or  factors,  are  liable  to  arrest  on 
account  of  any  money  received  by  them  for  the  property  of 
the  plaintiffs,  and  which  the  defendants  have  not  paid  over,, 
but  have  themselves  used. 

I  do  not  think  it  necessary  to  decide  here  whether  the 
complaint  contains  two  causes  of  action,  one  on  contract 
and  the  other  for  a  tort,  as  it  is  entirely  clear  that  the  first 
statement  relating  to  the  $211.15  balance,  shows  a  cause  of 
action  on  contract ;  and  if  the  defendants  were  not  subject 
to  arrest  for  this  cause  of  action,  the  order  must  be  vacated, 
whatever  view  may  be  taken  of  the  other  statement. 

The  question  then  is,  were  the  defendants  liable  to  arrest 
for  a  failure  to  pay  over  the  money  received  for  the  flour 
sold  at  different  times,  they  having  used  the  money  in  their 
business  ?  Is  the  case  within  the  second  subdivision  of  sec- 
tion 179  of  the  Code  ? 

The  first  position  of  the  counsel  for  the  plaintiffs  is,  that 
the  facts  constituting  the  cause  of  action  and  authorizing 
the  arrest  are  the  same,  and  that  in  such  a  case  the  order 
will  not  be  vacated  upon  the  merits,  uriiess  the  defendants 
make  a  case  that  would  justify  a  non-suit  on  the  trial.  (Frost 
agt.  McCarger,  14  How.  Pr.  B.  131,  and  some  other  cases  are 
died.}  The  rule  is  undoubtedly  sound,  but  the  question 
whether  the  facts  stated  in  the  complaint  are  such  as  to 
entitle  the  plaintiffs  to  an  order  for  arrest,  must  be  open  to 
examination.  In  Frost  agt.  McCarger,  it  was  held  that  the 
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facts  stated  in  the  complaint  did  show  a  cause  of  action,  in 
which  the  defendant  was  liable  to  be  arrested. 

After  examining  the  cases  cited  by  counsel,  and  some 
others,  I  have  come  to  the  conclusion  that  the  defendants 
were  not  liable  to  arrest  under  the  provisions  of  the  Code 
referred  to.  By  the  Code,  the  defendant  may  be  arrested 
in  an  action  for  money  received  "  by  any  factor,  agent,  bro- 
ker or  other  person,  in  a  fiduciary  capacity."  It  is  not 
always  easy  to  construe  and  apply  the  general  language  of  a 
statute  to  the  ever  varying  facts  constituting  causes  of  action. 

Is  it  intended  by  the  language  here  used,  that  all  factors, 
agents  and  brokers,  in  actions  against  them  for  money 
received,  should  be  liable  to  arrest  ?  Or  is  it  intended  to 
qualify  the  liability  by  the  words  "  in  a  fiduciary  capacity," 
and  thus  limit  the  remedy  by  arrest  to  cases  of  special  con- 
fidence and  trust  ?  Or  are  we  to  understand  by  factor,  for 
instance,  as  here  specified,  one  who  sells  the  property  of 
another,  and  receives  the  pay  for  such  other  person,  simply, 
and  nothing  more  ? 

MITCHELL,  J.,  in  Goodrich  agt.  Duribar  (17  Barb.  644), 
adopts  the  construction  last  suggested.  He  says  :  "  the 
term  '  in  a  fiduciary  capacity,'  tends  to  show  what  is  meant 
by  factor,  agent,  broker,  being  one  in  whom  a  trust  is 
reposed,  such  as  is  usually  reposed  in  those  persons  in  their 
ordinary  or  regular  business  ;  that  is,  a  trust  that  they  will 
sell,  and  immediately  account  for  the  balance,  after  deduct- 
ing their  commissions.'"'  He  says  that  the  agency  to  sell  or 
collect,  is  the  only  one  that  the  Code  refers  to.  In  the  case 
before  him,  the  consignee  was  to  take  charge  of  the  ship, 
pay  her  expenses,  and  sell  her,  &c.,  and  the  court  held  that 
he  was  not  liable  to  arrest ;  that  the  agency  was  more  exten- 
sive than  that  contemplated  by  the  Code  ;  that  the  plaintiff 
intended  to  trust  the  defendant  as  a  debtor.  A  factor  is  an 
agent  employed  to  sell  goods  or  merchandise,  consigned  or 
delivered  to  him  for  that  purpose,  for  a  compensation  called 
factorage  or  commission.  (Story's  Eq.  §  33  ;  Buss,  on  Fac. 
and  Bro.  p.  1.)  Strictly  it  is  no  part  of  the  business  of  a 
factor  to  advance  money  for  his  principal.  If  he  does  so  in 
VOL.  XXXTT.  17 
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paying  freight  and  charges,  or  in  advancing  upon  the  pro- 
perty, he  does  it  upon  an  agreement,  express  or  implied, 
other  than  that  arising  from  the  fa^t  that  he  is  a  factor. 

In  Hall  agt.  King  (8  How.  298),  Justice  HARRIS  applies  the 
term  "fiduciary  capacity,"  to  "factor,  agent  or  broker. " 
He  held  that  an  agent  employed  to  collect  money,  assumes 
a  special  trust,  and  acts  in  a  "fiduciary  capacity"  and  that 
he  is  liable  to  arrest,  if  he  appropriates  to  his  own  use  the 
money  collected ;  that  the  money  when  collected  was  the 
principals.  He  thought  that  the  true  criterion  is  to  deter- 
mine whether  the  specific  moneys  received,  ought  hi  good 
faith  to  have  been  kept  and  paid  over  to  the  employer,  or 
whether  the  defendant  upon  receiving  such  moneys,  had  the 
right  to  use  them  as  his  own,  holding  himself  accountable 
to  his  principal  for  the  debt  thus  created.  In  the  latter  case 
he  would  not  be  liable  to  arrest,  in  the  former  he  would. 

In  Clwpman  agt.  Forsyth  (2  How.  U.  S.  E.  202),  it  was 
held  that  a  factor  who  receives  the  money  of  his  principal, 
is  not  a  fiduciary,  within  the  meaning  of  the  bankrupt  act 
of  1841.  That  act  excepted  debts  which  had  been  created 
in  consequence  of  a  defalcation  as  a  public  officer,  or  as  exe- 
cutor, administrator,  guardian  or  trustee,  or  while  acting  in 
any  other  fiduciary  capacity.  In  this  case,  the  defendant  as 
a  factor,  had  sold  the  cotton  of  the  plaintiff,  and  had  failed 
to  pay  over  the  proceeds.  This  case  is  in  point,  in  principle, 
if  we  qualify  "  factor "  by  the  term  "fiduciary  capacity." 
In  this  connection  see  White  agt.  Plait  (5  Den.  269).  The 
plaintiff  placed  notes  in  the  hands  of  the  defendant  to  col- 
lect, and  he  collected  them  and  used  the  money.  It  was 
held  that  he  acted  in  &  fiduciary  capacity,  within  the  meaning 
of  the  act  of  congress.  The  case  is  distinguished  from 
Chapman  agt.  Forsyth,  the  court  remarking,  "  the  case  of  a 
factor  is,  after  the  sale  of  the  goods  of  his  principal,  one 
rather  of  implied  than  special  trust.  As  long  as  the  goods 
of  his  principal  remain  unsold  in  specie,  they  can  be  reclaimed 
by  the  principal,  and  will  not  pass  to  the  factor's  assignees 
in  bankruptcy.  But  after  the  sale,  the  proceeds  of  the  goods 
of  his  various  principals  pass  into  a  general  account,  and  it 
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is  never  understood  that  the  proceeds  of  the  sales  of  goods 
belonging  to  each  principal  shall  be  kept  especially  set  apart 
for  such  principal,  but  that  the  factor  has  permission  to  use 
such  moneys  as  the  exigencies  of  his  business  require." 

These  two  cases  show  clearly  the  distinction  between  cases 
of  special  trust  and  cases  where  the  obligation  or  liability 
springs  out  of  a  general  business  of  a  commercial  character, 
in  which  confidence  is  placed,  not  only  in  the  integrity  of  the 
person  employed,  but  in  his  ability  to  respond  for  any  dam- 
ages arising  from  his  breach  of  contract  or  duty.  See  also 
Commonwealth  agt.  Stearns  (2  Met.  R.  343),  in  which  it  was 
held  that  the  money  received  by  an  auctioneer  for  goods  sold 
by  him  is  his  own  money.  The  court  says,  "  from  the  very 
nature  and  course  of  proceedings  in  cases  of  sales  by  auc- 
tioneers and  commission  merchants,  the  money  arising  from 
the  sale  of  the  goods  of  one  man,  may  be  intermingled  with 
that  arising  from  the  sale  of  those  of  another,  and  they  often 
must  be  so  intermingled,  unless  the  principle  shall  be 
adopted  that  a  separate  place  for  safe  keeping  is  to  be  pro- 
vided for  each  separate  employer  or  customer. 

In  my  opinion,  the  defendants  as  factors,  did  not  receive 
the  proceeds  of  the  flour  in  a  fiduciary  capacity,  within  the 
meaning  of  the  Code.  After  the  defendants  received  the 
money  for  the  flour  sold,  the  relation  between  them  and  the 
plaintiffs,  was  that  of  debtor  and  creditor,  and  so  the  plain- 
tiffs must  have  understood.  The  defendants  were  much 
more  than  mere  factors,  adopting  the  strict  definition  of  that 
term  ;  and  the  opinion  of  MITCHELL,  supra,  as  to  the  meaning 
of  factor,  as  used  in  the  Code.  They  were  engaged  in  large 
commercial  transactions,  requiring  capital,  judgment,  dis- 
cretion and  skill.  They  paid  charges  upon  property  con- 
signed to  them ;  in  the  present  case  freights  and  some  other 
charges.  These  commercial  factors  or  commission  mer- 
chants, in  Albany  and  New  York,  do  the  business  of  selling 
and  collecting  in  their  own  names.  The  name  of  the  owner 
of  the  property  is  seldom  known.  They  require  and  emploj" 
large  capitals  of  their  own.  They  often  make  advances  upon 
the  property  consigned  to  them  for  sale,  and  thus  assume 
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heavy  liabilities.  They  keep  accounts  in  bank  in  their  own 
names,  and  deposit  the  moneys  received  for  the  property  of 
their  principals,  without  distinction.  They  keep  separate 
accounts  with  each  consignor,  charging  for  all  payments 
made  on  account  of  the  property,  and  for  all  advances,  and 
they  render  their  accounts,  and  pay  balances  from  the  gen- 
eral fund. 

The  consignors  often,  and  perhaps  generally,  draw  upon 
their  consignees  or  factors,  for  the  proceeds  of  the  property, 
or  for  anticipated  proceeds,  drawing  on  time,  such  drafts 
being  accepted  and  paid  by  the  factors.  In  the  present  case, 
the  plaintiffs  drew  one  bill  at  thirty  days,  addressed  to  the 
defendants.  It  would  be  very  difficult,  if  not  impossible,  for 
factors  doing  much  business,  to  keep  the  funds  of  each  man's 
property  separate  from  the  proceeds  of  all  other  property. 

Such  being  the  course  of  the  business  of  these  factors  or 
commission  merchants,  it  follows  of  necessity  that  the  rela- 
tion between  them  and  the  consignors  of  property,  is  that 
of  debtor  and  creditor,  for  all  the  moneys  received  by  the 
factors  for  property  sold  by  them,  and  I  may  add,  it  is  better 
that  it  should  be  so. 

Suppose  in  this  case  the  defendants  had  sold  one  hundred 
barrels  of  the  flour,  and  received  $1,000,  and  had  placed  the 
money  in  their  safe,  and  it  had  been  stolen  or  destroyed  by 
fire,  whose  loss  would  it'  have  been  ?  If  it  was  the  money 
of  the  plaintiffs  it  would  have  been  their  loss.  But  no  one 
will  doubt  that  the  defendants  must  sustain  the  loss.  The 
reason  being  that  the  money  was  the  money  of  the  defend- 
ants, and  not  the  plaintiffs.  The  money  would  not  have 
been  held  by  the  defendants  as  bailors,  but  as  debtors.  (See 
CommonioeaUh  agt.  Stearns,  supra,  p.  349.) 

In  Frost  agt.  McCarger  (supra),  it  was  suggested  that  if 
the  defendant  lost  the  money,  or  it  was  stolen  from  him,  as 
he  claimed,  this  would  be  a  good  defense  on  the  trial,  he 
being  a  special  agent  to  collect  the  money.  I  have  not  over- 
looked Schudder  agt.  Shietts  (17  How.  420).  This  case,  I 
think,  can  only  be  sustained  upon  the  understanding  that 
the  plaintiff  made  the  defendant  (a  commission  merchant) 
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in  New  York,  his  agent  specially  to  sell  the  butter,  and  to 
remit  to  the  plaintiff  the  money  received  for  it.  I  can  under- 
stand that  a  transaction  between  a  consignor  and  a  con- 
signee, may  be  so  special  as  to  impose  upon  the  latter  &  fidu- 
ciary character  in  the  transaction.  It  does  not  appear  in 
the  case  that  there  was  more  than  one  shipment  of  butter, 
and  it  does  not  appear  that  the  defendant  paid  the  freight, 
or  any  charges,  or  was  at  any  expense  on  account  of  the 
butter.  The  case  is  decided  upon  the  remarks  of  MITCHELL, 
J.,  to  which  I  have  already  referred,  and  the  court  must  have 
held  that  the  defendant  was  one  in  whose  integrity  confi- 
dence was  reposed,  rather  than  in  his  pecuniary  ability  ;  and 
the  court  put  the  decision  on  this  ground.  The  defendant's 
duty  was  strictly  to  sell  and  remit,  and  nothing  more.  If  the 
case  was  well  decided,  it  is  not  in  point  in  the  present  case. 

If  we  construe  the  Code  as  authorizing  the  arrest  of  a 
factor  in  an  action  for  money  received,  without  the  qualifica- 
tion "  in  a  fiduciary  capacity,"  we  must  limit  the  remedy  to 
the  case  of  one  acting  simply  as  factor,  as  defined  in  the 
books,  and  it  must  be  a  case  where  the  action  will  be  for 
money  received  to  and  for  the  use  of  the  plaintiff.  The 
action  is  to  be  for  money  received. 

It  must  not  be  a  case  where  the  course  of  dealing  between 
the  parties  is  such  as  to  show  that  credits  were  to  be  given, 
and  that  advances  or  payments  were  to  be  made  on  account 
of  the  property. 

The  order  of  arrest  should  be  vacated. 
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COUKT  OF  APPEALS. 

MARTHA  ERNST,  Executrix,  <fcc.,  of  HENRY  ERNST,  deceased, 
respondent  agt.  THE  HUDSON  KIVER  KAILROAD  COMPANY, 
appellant. 

As  we  have  reported  this  case  exclusively,  including  the  first  decision  of  the  general 
term  of  the  supreme  court  in  March,  1860  (19  How.  205).  the  first  decision  of  the 
court  of  appeals,  September  term,  1862  (24  How.  97),  and  the  second  decision  of 
the  court  of  appeals,  March  term,  1866  (ante,  p.  61),  we  cheerfully  publish  the 
dissenting  opinion  of  Judge  STTTHZKLAXD,  delivered  when  the  case  was  first  deci- 
ded in  the  court  of  appeals  (24  How.  97),  which  last  opinion  embraces,  aa  we 
understand,  all  the  opinions  delivered  in  this  important  case. 

In  giving  us  this  opinion  for  publication,  Judge  SuTHr.Ri.AM>  made  the  following 
statement :  "  The  statement  of  facts  preceding  the  within  opinion,  was  drawn 
by  me  with  great  care,  and  was  deemed  to  be  impartial  and  accurate,  and  suffi- 
ciently full.  If  it  is  thought  worth  while  to  report  this  dissenting  opinion,  I 
want  the  statement  of  facts  preceding  it  reported."  Both  are  accordingly  given 
below.— REP. 

September  Term,  1862. 

THIS  is  an  action  under  the  statute  to  recover  damages  of 
the  defendant  for  negligently  causing  the  death  of  the  plain- 
tiff's testator,  Henry  Ernst. 

The  action  has  been  twice  tried.  On  the  first  trial  before 
Mr.  Justice  GOULD  and  a  jury,  the  plaintiff  was  non-suited, 
but  a  new  trial  was  granted,  on  the  ground  that  the  case 
should  have  been  submitted  to  the  jury. 

The  second  trial  was  before  Mr.  Justice  HOGEBOOM  and  a 
jury,  at  the  Rensselaer  circuit,  in  February,  1861,  when  a 
verdict  was  rendered  for  the  plaintiff  for  $2,500. 

A  motion  was  made  for  a  new  trial  on  the  judge's  minutes, 
which  was  denied.  The  defendant  appealed  to  the  general 
term  from  the  judgment  entered  on  the  verdict,  and  from 
the  order  denying  a  new  trial. 

The  general  term  affirmed  the  judgment  and  the  order 
denying  a  new  trial,  and  the  appeal  to  this  court  is  from 
the  judgment  of  affirmance. 

It  is  admitted  by  the  pleadings,  that  at  the  time  of  the 
accident  which  caused  the  death  of  Henry  Ernst,  the  defend- 
ant managed  and  operated  the  Troy  and  Greenbush  Rail- 
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road,  located  on  the  east  bank  of  the  Hudson  river,  extend- 
ing from  Troy  to  Greenbush  ;  and  it  appeared  on  the  trial 
before  Mr.  Justice  HOGEBOOM,  that  at  or  in  the  village  of 
Bath,  the  railroad  crosses  a  public  road  or  highway,  leading 
from  Sandlake,  in  the  county  of  Eensselaer,  through  the 
village  of  Bath,  to  a  ferry  over  the  Hudson,  called  the  Bath 
Ferry. 

It  further  appeared,  that  on  the  morning  of  the  29th  day 
of  December,  1855,  the  decedent  left  his  residence  in  Sand- 
lake  for  Albany,  with  a  pair  of  horses  and  an  empty  sleigh, 
and  on  arriving  at  Bath,  stopped  at  Dearstyne's  tavern, 
about  one  hundred  and  fifty  feet  east  of  the  railroad  track 
at  the  crossing ;  that  soon  afterwards  the  decedent  and  one 
Simmons,  who  was  with  him,  came  out  of  the  tavern,  and 
Simmons  proceeded  on  foot  to  the  ferry  to  detain  the  boat  for 
the  decedent,  who  unhitched  his  horses,  and  seating  himself 
on  a  board  across  the  box  of  the  sleigh,  which  was  about 
ten  inches  in  height,  drove  directly  towards  the  boat,  and 
that  as  he  approached  the  railroad  crossing,  the  defendant's 
train  of  cars  going  south,  came  in  collision  with  the  dece- 
dent's horses,  causing  his  death. 

Several  witnesses,  who  it  would  appear  were  competent  to 
judge,  testified  that  the  train  was  going  at  the  time  of  the 
collision,  from  thirty  to  forty  miles  an  hour.  Several  of  the 
employees  of  the  defendant  estimated  the  speed  at  from  ten 
to  fifteen  miles  an  hour. 

Several  witnesses,  some  eight,  who  were  in  a  situation  to 
hear,  testified  that  the  bell  of  the  engine  was  not  rung  or 
the  whistle  blown  until  the  moment  of  collision.  The  engi- 
neer on  the  train,  and  one  or  two  other  employees  of  the 
defendant,  testified  that  the  bell  was  rung  and  kept  ringing, 
for  a  distance  of  eighty  rods  before  reaching  the  crossing, 
and  that  the  whistle  was  blown  eighty  rods  before  reaching 
the  crossing. 

It  also  appeared  that  ordinarily  there  was  a  flagman  sta- 
tioned at  the  crossing ;  that  at  the  time  of  the  accident,. 
Miller,  the  regular  flagman,  was  absent,  and  a  man  by  the 
name  of  Rouse,  acted  as  temporary  flagman ;  that  when 
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Rouse  saw  the  decedent  and  the  train  approaching  the  cross- 
ing, he  became  excited,  and  made  motions  for  him  to  stop  ; 
that  he  did  not  waive  any  flag,  but  made  the  motions  with 
his  hands  or  arms.  It  appeared  that  Rouse  had  no  flag. 

It  further  appeared  that  there  was  a  station  house,  twelve 
by  sixteen  feet  in  size,  located  east  of  the  railroad  track, 
and  just  north  of  the  street  leading  to  the  ferry ;  that  in 
going  from  the  tavern  down  the  street  to  the  railroad  track, 
the  view  north  up  the  track  was  obstructed  by  trees  and  high 
ground,  so  that  it  could  not  be  seen  for  a  greater  distance 
than  thirty  rods,  until  you  got  within  about  two  rods  of  the 
station  house  ;  that  from  that  point,  as  you  proceeded  on 
towards  the  station  house,  you  could  see  further  up  the  track ; 
at  one  point  for  a  distance  of  forty  or  fifty  rods ;  that  the 
railroad  crosses  the  street  nearly  on  a  level ;  that  from  the 
railroad  to  the  ferry,  the  road  for  teams  was  very  steep,  and 
that  it  was  one  hundred  and  sixty  feet  from  the  railroad  to 
the  ferry  dock. 

It  also  appeared  that  the  decedent  was  a  teamster,  and 
frequently  traveled  the  road,  and  knew  about  the  crossing  ; 
that  it  was  a  very  cold  day,  and  he  had  a  shawl  about  his 
neck  and  face  ;  that  several  persons  standing  near  the  track, 
as  they  saw  the  decedent  approaching  the  track  hallooed  to 
him  to  stop,  to  hold  on ;  that  Rouse  and  Simmons  motioned 
to  him  to  stop. 

Hunter,  who  hallooed  to  him  "  hold  on,  there  come  the 
cars,"  testified,  that  when  he  saw  the  decedent  and  so  hal- 
looed to  him,  the  cars  were  ten  or  twelve  rods  above  the 
crossing  ;  and  it  would  appear  from  his  testimony  that  the 
decedent  was  then  about  thirty-five  feet  from  the  railroad 
track,  and  fifteen  or  twenty  feet  from  Hunter. 

From  the  testimony  of  other  witnesses,  it  would  appear  that 
the  decedent  was  two  or  three  rods  from  the  track  when  he 
was  hallooed  and  motioned  to.  One  witness  says  he  was  in 
the  act  of  driving  on  the  track  when  Hunter  made  motions 
with  his  hands. 

The  witnesses  did  not  entirely  agree  as  to  the  speed  with 
which  the  decedent  approached  the  railroad.  Simmons  tes- 
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tified,  that  when  he  heard  the  cars  coming,  he  looked  back 
and  saw  the  decedent  coming,  one  horse  on  a  jump  and  the 
other  on  a  trot.  Other  witnesses  testified  that  the  horses 
were  on  a  trot ;  one  witness  says,  on  a  moderate  trot. 
Another  witness  testified,  that  when  he  first  saw  decedent, 
he  was  forty  feet  from  the  track,  and  the  horses  were  on  a 
walk,  and  walked  until  struck  by  the  engine.  The  hallooing 
and  motions  were  differently  understood  by  the  bystanders  ;  one 
thought  they  meant  keep  off,  and  another,  come  on  the  boat. 
Others  did  not  understand  the  meaning  at  all. 

As  the  decedent  was  approaching  the  track,  some  one  on 
the  ferry  boat  made  signals  and*motions  for  him  to  come  on. 

It  appeared  that  the  decedent  drank  spirituous  liquor  at 
three  different  places  before  he  arrived  at  Bath,  but  it  did 
not  appear  that  he  was  intoxicated.  It  did  not  appear  that 
the  decedent  looked  either  up  or  down  the  track  as  he 
approached  it,  or  that  he  turned  his  head  either  way  when 
hallooed  to. 

At  the  close  of  the  evidence  the  defendant  moved  for  a 
dismissal  of  the  complaint,  on  the  grounds  that  there  was  no 
proof  that  the  death  of  the  plaintiff 's  testator  was  caused 
by  any  wrongful  act,  neglect  or  default  of  the  defendants, 
and  also  upon  the  ground  that  the  case  showed  that  the  neg- 
ligence of  the  decedent  caused,  or  contributed  to  cause  his 
own  death. 

The  court  denied  the  motion,  and  submitted  the  case  to 
the  jury,  and  to  this  the  defendant  excepted. 

JOHN  H.  REYNOLDS,  for  the  appellant. 
R.  A.  PARMENTER,  for  the  respondent. 

0 

SUTHERLAND,  J.,  dissenting.  It  is  conceded  in  the  case, 
that  the  court  correctly  stated  to  the  jury  the  rules  of  law 
applicable  to  questions  of  negligence.  The  only  question  in 
the  case  then  is,  whether  the  court  should  have  non-suited 
the  plaintiff,  or  dismissed  her  complaint  at  the  close  of  the 
evidence. 

The  counsel  for  the  appellant  does  not  ask  that  the  judg- 
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ment  should  be  reversed  on  the  ground  that  the  question  as 
to  negligence  on  the  part  of  the  defendant,  or  its  employees, 
should  not  have  been  submitted  to  the  jury ;  but  on  the 
ground  that  the  decedent  was  himself  plainly  negligent,  and 
by  his  negligence  caused,  or  contributed  to  cause,  his  own 
death. 

There  is  no  doubt  as  to  the  principle  of  law,  that  if  the 
decedent  by  his  own  negligence  contributed  to  cause  his  own 
death,  that  the  plaintiff  cannot  recover,  however  negligent 
the  defendant  or  its  employees  may  also  have  been.  The 
question  then  is,  whether  it  was  the  province  of  the  court 
or  of  the  jury  in  this  case,  to  pass  upon  the  question  of  neg- 
ligence on  the  part  of  the  decedent.  In  my  opinion,  it  was 
the  province  of  the  jury,  and  for  the  grounds  of  this  opinion 
I  refer  to  my  opinion  in  the  case  of  Amanda  Rhodes,  Admin- 
istratrix, &c.  agt.  The  Buffalo  and  State  Line  Railroad  Com- 
pany, decided  at  the  last  term  of  this  court.  This  case  never 
has  been  reported,  but  it  seems  that  a  portion  of  my  dissent- 
ing opinion  in  the  case  was  taken  and  reported  as  my  dis 
senting  opinion  in  Wilds  agt.  The  Hudson  River  Railroad  Co. 
(24  N.  Y.  It.  444,  <£c.),  in  which  case  I  also  dissented. 

It  may  be  that  the  supreme  court  thought  that  a  verdict 
for  the  defendant,  would  have  been  more  or  equally  satis- 
factory, but  I  do  not  see  upon  what  principle  that  court 
could  have  granted  a  new  trial.  It  could  not  have  done  so 
on  the  ground  that  the  verdict  of  the  jury  was  against  the 
weight  of  the  evidence  as  to  the  carelessness  or  negligence 
of  the  decedent.  There  was  no  material  conflict  in  the  evi- 
dence as  to  the  facts  or  circumstances  relating  to  the  con- 
duct of  the  decedent,  or  bearing  on  the  question  of  careless- 
ness ot  his  part.  There  may  have  been  a  conflict  between 
these  facts  or  circumstances,  as  arguments  on  the  question 
of  the  negligence  of  the  decedent ;  that  is,  that  some  of  these 
circumstances  may  have  tended  to  show  great  carelessness 
on  the  part  of  the  decedent,  and  others  of  them  less  care- 
lessness, or  usual  care  and  prudence. 

It  appears  to  me,  if  the  general  term  had  granted  a  new  trial 
in  this  case,  it  must  have  been  solely  on  the  ground  that  the 
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jury  had  drawn  the  wrong  conclusion  from  the  circumstances 
of  tjie  case  relating  to  the  conduct  of  the  decedent ;  that 
they  had  misjudged  as  to  the  weight  or  force  of  these  cir- 
cumstances, as  arguments  on  the  question  of  the  negligence 
of  the  decedent. 

Now  I  think  it  was  the  peculiar  province  of  the  jury  to 
judge  of  the  weight  or  force  of  these  circumstances  relating 
to  the  conduct  of  the  decedent.  I  do  not  see  why  the  jury 
were  not  just  as  likely  to  judge  rightly  as  to  the  conduct  of 
the  decedent  on  the  occasion  of  the  accident  which  caused 
his  death,  as  the  learned  judge  who  presided  at  the  trial ; 
no  law  having  declared  what  conduct  should  be  deemed  care- 
less or  prudent  on  such  an  occasion. 

I  think  it  was  the  province  of  the  jury  first  to  determine 
from  the  evidence  how  the  decedent  did  conduct ;  and  next, 
to  say  whether  his  conduct  was  careless  or  not.  No  law  has 
denned  or  declared  what  shall  be  deemed  careless  or  negli- 
gent conduct  in  approaching  or  crossing  a  railroad ;  or  the 
facts  or  circumstances  to  show  negligence  in  approaching  or 
crossing  a  railroad  ;  and  the  misfortune  is,  as  it  is  not  to  be 
supposed  that  all  the  facts  and  circumstances  of  any  two 
cases  will  be  precisely  the  same,  if  this  court  should 
reverse  this  judgment  and  grant  a  new  trial,  its  decision  can 
never  have  the  force  of  authority, 

I  might  refer  to  the  decision  of  this  court  in  the  case  of 
Betsey  Bernhard,  Administratrix,  &c.  agt.  The  Rensselaer  and 
Saratoga  Railroad  Company,  made  a  few  terms  since,  to 
show  that  the  judgment  in  this  case  should  not  be  reversed  ; 
and  the  decision  of  the  court  in  the  case  of  Amanda  Rhodes, 
Administratrix,  &c.  agt.  The  Buffalo  and  State  Line  Railroad 
Company,  made  at  the  last  term,  might  with  equal  propriety 
be  cited  to  show  that  the  judgment  in  this  case  ought  to  be 
reversed  ;  but  the  latter  decision  did  not  reverse,  and  can- 
not be  deemed  to  have  reversed  the  former  decision  ;  for  the 
circumstances  of  the  two  cases  were  entirely  different. 

But  if  this  court,  without  regard  to  the  principles  and 
precedents  of  the  common  law,  which  committed  questions 
of  conduct  to  the  jury,  should  in  this  case  assume  the  prov- 
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ince  of  a  jury,  and  undertake  to  judge  from  the  evidence, 
whether  the  conduct  of  the  decedent  was  careless  or  not,  I 
do  not  see  how  a  new  trial  could  be  granted. 

It  is  to  be  presumed  that  the  death  of  the  decedent  was 
caused  either  by  his  own  negligence  or  the  negligence  of  the 
employees  of  the  defendant.  It  is  not  to  be  presumed  that 
he  intended  to  commit  suicide,  or  to  wilfully  throw  away  his 
own  life.  It  is  not  to  be  presumed  that  those  in  charge  of 
the  train  intentionally  and  wilfully  run  over  him.  The  ques- 
tion is  :  did  the  decedent  by  his  own  negligence,  cause  or 
contribute  to  the  cause  of  his  own  death  ? 

The  circumstances,  that  as  he  approached  the  crossing  he 
was  hallooed  to,  and  motioned  to  stop,  are  relied  on  to  show 
that  he  rushed  on  to  his  own  destruction — but  it  is  easy  to 
see,  that  all  this  hallooing,  and  these  motions,  might  have 
misled  the  most  prudent  man  under  the  circumstances. 

What  are  the  circumstances  ?  The  decedent  and  his  com- 
panion Simmons,  stopped  at  the  tavern  in  Bath,  probably 
to  warm  themselves  and  take  a  drink,  before  crossing  the 
river  ;  they  were  told  that  the  ferry  boat  was  about  starting ; 
they  hurried  out  of  the  tavern  without  drinking ;  Simmons 
hurried  down  to  the  ferry  on  foot  to  detain  the  boat ;  the 
decedent  unhitched  his  horses,  jumped  into  his  sleigh  and 
hurried  on.  What  was  he  thinking  of  ?  No  doubt  of  reach- 
ing the  ferry  boat  before  it  left.  He  sees  the  motions — he 
hears  the  hallooing  as  well  as  he  could  with  the  shawl  about 
his  neck  and  ears  ;  he  sees  Simmons  motioning ;  he  sees  a 
man  on  the  ferry  boat  motioning  him  to  come  on.  Is  it  not 
probable  that  his  mind  was  so  absorbed  with  the  one  idea, 
or  fear,  that  the  boat  would  leave  before  he  could  reach  it, 
that  he  supposed  all  this  hallooing  and  motioning  to  mean, 
"  hurry  on  or  the  boat  will  leave  you  ?"  And  if  he  thought 
so — if  any  man  of  ordinary  prudence  might  have  thought 
so  under  the  circumstances — if  this  was  the  theory  of  the 
conduct  of  the  decedent,  which  the  jury,  who  saw  the  wit- 
nesses and  heard  them  testify,  adopted ;  why  should  this 
courl,  with  nothing  before  them  but  a  statement  of  the  evi- 
.  undertake  to  say  that  the  jury  misjudged  ? 
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There  was  conflicting  evidence  as  to  the  rate  of  speed  at 
which  the  train  was  running,  and  also  as  to  whether  the 
engine  bell  was  rung  or  whistle  blown,  before  the  accident. 

In  looking  at  the  question  whether  the  motion  for  a  non- 
suit should  have  been  granted,  on  the  ground  of  the  negli- 
gence of  the  decedent,  we  have  a  right  to  assume  that  the 
speed  of  the  train  was  the  greatest  speed  testified  to ;  and 
that  neither  the  bell  was  rung  nor  the  whistle  blown,  before 
the  collision.  Who  can  say  if  the  bell  had  been  rung  or  the 
ivhistle  blown,  as  required  by  law,  that  tlie  decedent  would  have 
feen  misled  by  the  hallooing  and  motions  ?  or  that  the  accident 
would  have  happened  if  the  speed  of  the  train  had  been  such 
as  is  prudent  at  railroad  crossings  in  a  village  ? 

In  my  opinion,  the  judgment  should  be  affirmed,  with 
costs. 


COUET  OF  APPEALS. 

WILLIAM  H.  KENZEL,  respondent  agt.  EDWIN  B.  KIKK  and 
others,  appellants. 

1.  Where  necessaries  are  purchased  for  the  use  of  a  vessel,  by  its  master,  and 
where  the  registry  contains  the  names  of  the  owners,  with  such  person  as  mas- 
ter, such  owners  are  'prima  facie  liable  for  supplies,  in  the  absence  of  any  proof 
qualifying  such  master's  authority. 

2.  In  such  case  it  rests  with  the  defendants  to  establish  a  defense. 

3.  The  proof  that  such  vessel  was  "  run  on  shares,"  is  not  of  itself  sufficient  to 
discharge  the  owners  from  responsibility. 

4.  The  real  question  is,  who  by  the  charter  party  has  sole  possession,  command 
and  navigation  of  the  ship  ?    This  is  always  a  question  of  fact,  depending  on  the 
peculiar  circumstances  of  each  case.    In  many  cases  "running  on  shares,"  is 
a  method  of  determining  the  amount  of  the  master's  compensation  as  such. 

5.  The  numerous  decisions  reported  from  the  courts  of  the  eastern  states  on  this 
subject,  are  based  on  the  principle  that  the  general  owners  are  not  liable,  because 
they  have  let  the  exclusive  possession,  command  and  navigation  of  the  ship,  not 
to  one  as  agent,  but  for  the  time  as  owner.    In  such  lettings,  the  doctrine  of 
agency  has  no  application. 

6.  The  hirer  then,  in  all  contracts  for  supplies,  acts  for  himself,  and  upon  his  own 
responsibility  and  credit. 

7.  In  all  such  cases,  the  share  of  freights  paid  to  the  owners  by  the  hirer,  is  to  be 
regarded  as  then:  charter  money  for  the  use  of  the  vessel, 

8.  But  where  the  general  owners  say  to  the  captain,  "we  will  give  you  a  gross 
sum  per  month,"  or  "we  will  give  you  one  half  her  gross  earnings  to  sail  her 
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for  us  as  captain,  and  you  shall  pay  half  of  hor  disbursements,  and  find  all  her 
supplies,"  the  owners  are  responsible  for  supplies  to  third  persons  ignorant  of  the 
arrangement,  as  in  ordinary  cases  of  masters  purchasing  supplies  for  vessels 
they  command. 

December  31,  1866. 

Tins  action  was  brought  to  recover  against  the  general 
owners  of  a  vessel,  a  bill  of  supplies  furnished  to  the  cap- 
tain, who  was  sailing  on  shares. 

The  facts  of  the  case  are  as  follows :  The  defendants 
were  general  owners  of  the  schooner  Moonlight,  and  let  her 
to  Captain  Rogers  to  run  on  shares.  He  was  to  provision, 
victual  and  man  her,  and  to  pay  one-half  of  her  disburse- 
ments, and  was  to  receive  no  pay  other  than  the  half  earn- 
ings. In  September,  1856,  after  the  schooner  had  been  run- 
ning some  time  under  this  arrangement,  Captain  Rogers  took 
her  to  Elizabethport,  N.  J.,  and  ordered  the  plaintiff  who 
kept  a  store  in  Jersey  City,  to  send  supplies  of  beef,  &c.,  to 
the  vessel,  to  fit  her  for  a  voyage  to  Cuba,  &c.  The  plaintiff 
furnished  such  supplies  to  the  value  of  $296.88,  and  he  was 
allowed  to  prove  under  defendants'  objection,  that  he  charged 
the  account  to  "schooner  Moonlight." 

There  was  no  evidence  that  the  plaintiff  had  ever  before 
furnished  supplies  to  the  schooner,  and  this  was  the  first 
time  that  he  had  any  dealings  with  Captain  Rogers,  but  he 
knew  several  of  the  owners,  and  that  at  least  one  of  them 
boarded  in  Hoboken,  and  had  an  ofiice  in  West '  street,  in 
New  York,  but  made  no  inquiry  from  any  of  them  as  to 
Captain  Rogers'  authority  to  contract  for  them. 

The  plaintiff  proved  he  had  no  knowledge  that  the  cap- 
tain was  running  her  on  shares. 

It  was  further  proven  that  the  vessel  had  been  originally 
built  for  Rogers  to  command  her,  under  an  understanding 
he  was  to  do  her  business.  He  had  been  in  the  habit  of 
buying  supplies  for  the  vessel  in  ports  where  the  owners  did 
not  reside,  for  which  they  paid,  and  also  of  doing  with  the 
vessel  as  other  captains  did. 

It  also  appeared  that  the  vessel  was  registered  in  the  names 
of  the  appellants  as  owners,  with  Rogers  as  master. 
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It  further  appeared  that  the  owners  dismissed  the  master 
on  her  trip  out,  at  Key  West,  and  took  possession  of  their 
vessel  and  of  a  portion  of  the  stores  purchased  of  the  plain- 
tiff, which  remained  on  the  vessel  unconsumed. 

The  defendants  moved  for  a  dismissal  of  the  complaint. 
This  was  denied  ;  defendants  excepted. 

The  judge  (SUTHERLAND,  J.)  left  the  case  to  the  jury  on 
this  charge  in  substance,  viz  :  "  That  in  the  absence  of  any 
notice  to  the  plaintiff  that  the  vessel  was  let  on  shares,  or 
an  opportunity  by  reasonable  caution  to  ascertain  the  facts, 
the  case  presented  would  be  the  ordinary  one  of  the  master 
of  a  vessel  buying  goods  and  necessaries  for  a  vessel." 

To  this  charge  the  defendants  generally  excepted. 

The  jury  found  a  verdict  for  the  plaintiff  of  $344.41. 

The  general  term  affirmed  the  judgment  of  the  court 
below.  (See  report  in  Barb.  Rep.  p  — .) 

GEORGE  F.  BETTS,  for  appellants. 

First.  This  precise  case  has  been  decided,  and  it  is  the 
duty  of  the  court  stare  decisis.  ( Webb  agt.  Pierce,  1  Curtis, 
104  ;  cited  and  approved  18  How.  190,  and  19  How.  30  ;  Sted- 
man  agt.  Feidler.  25  Barb.  618  ;  S.  C.  affirmed  20  N.  T. '  R. 
437  ;  Perry  agt.  Osborn,  5  Pick.  422  ;  Cutler  agt.  Thurlo,  20 
Maine,  213  ;  Baker  agt.  Huckins,  5  Gray,  596.) 

Second.  Plaintiff  cannot  recover  unless  the  master  to  whom 
he  furnished  the  supplies,  was  in  fact  the  agent  of  the  defend- 
ants in  procuring  them.  (Briggs  agt.  Wilkinson,  7  B  &  C.  34 ; 
Curling  agt.  Robertson,  1  Man.  &  G.  336 ;  Mitchison  agt.  Oli- 
ver, 5  El.  &  Bl.  419  ;  32  Eng.  L.  and  Eq.  R.  219 ;  Meyers 
agt.  WiUis,  17  Com.  B.  886 ;  Brodie  agt.  How.  17  Com.  B. 
109 ;  Hackwood  agt.  Lyell,  17  Com.  B.  124  -.Mackenzie  agt. 
Perky,  11  Exch.  638.) 

1.  The  general  owners  are  not  necessarily  liable.  Their 
general  ownership,  at  the  utmost,  raises  a  presumption  that 
the  master  acted  as  their  agent  in  purchasing  supplies, 
which  presumption  fails  upon  proof  that  some  charterer,  or 
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the  master  himself,  was  owner  pro  hoc  vice.  (Macy  agt. 
JFJieeler,  3  N.  Y.  R.  231,  and  cases  died  under  first  point.) 

2.  Such  an  agreement  as  is  proven  in  this  case,  makes  the 
master  charterer  and  owner  pro  hoc  vice.  (HaUet  agt.  Colum- 
bian Ins.  Co.  8  Johns.  272  ;  Reynolds  agt.  Tappan,  15  'Mass. 
370 ;  Taggard  agt.  Loring,  16  Mass.  336 ;  Manter  agt.  Holmes, 
10  J/e*.  402  ;  Gutter  agt.  JFtndsor,  6  P-idfc.  335 ;  Thompson 
agt.  /SWottf,  4  Green.  1,  264  ;  Sproat  agt.  DonneU,  26  Maine, 
185.) 

Third.  The  want  of  notice  to  the  material  man,  or  of  rea- 
sonable opportunity  to  ascertain  by  the  exercise  of  pru- 
dence, who  is  owner  pro  Jiac  vice,  cannot  affect  the  rights  of 
the  parties. 

And  the  judge  erred  in  this  respect,  in  his  charge  to  the 
jury. 

1.  None  of  the  cases  above  cited,  allude  to  such  want  of 
notice  or  opportunity,  as  the  ground  of  a  right  of  action. 

Nor  in  those  cases  was  such  notice  or  opportunity  proved 
as  a  defense.  The  defense  was  deemed  perfect  by  the  court, 
without  such  proof. 

2.  The  following  cases  expressly  hold  that  such  a  question 
is  immaterial :    Brodie  agt.  Howard  (17   C.  B.  [84  Eng.  C. 
L.  R.]  109) ;  Mitcheson  agt.  Oliver  (5  El.  &  Bl  419) ;  Sted- 
man  agt.  Feidler  (25  Barb.  618) ;  affirmed  on  appeal  (20  N. 
Y.  R.  437). 

3.  By  the  well  settled  principle  of  law,  such  a  question  is 
immaterial. 

The  case  shows  that  no  previous  act  of  the  defendants  had 
induced  plaintiff  to  regard  Captain  Eogers  as  their  agent. 
It  also  shows,  as  well  as  the  bill  itself  shows,  that  no  credit 
was  given  to  any  particular  individuals  as  owners,  but  merely 
to  the  "  schooner  Moonlight,"  and  thus  perhaps  inferen- 
tially,  to  whoever  was  legally  liable  to  pay  her  bills.  And 
the  complaint  shows  that  the  names  of  the  general  owners 
were  unknown,  some  being  sued  as  John  Doe  and  Kichard 
Doe. 

4.  It  was  the  duty  of  the  judge  to  have  charged  that  by 
the  evidence  of  the  plaintiff  himself,  he  had  a  reasonable 
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opportunity  to  ascertain  that  the  vessel  was  run  on  shares. 

There  being  no  dispute  as  to  the  facts,  the  law  determined 
this  to  be  a  reasonable  opportunity. 

Fourth.  The  motion  for  a  non-suit  should  have  been 
granted. 

The  plaintiff  had  failed  to  make  out  a  case,  and  there  was 
no  question  to  go  to  the  jury. 

The  judge  concedes  in  his -charge  that  there  was  no  ques- 
tion for  the  jury  but  that  of  notice  or  reasonable  opportu- 
nity to  ascertain  whether  the  vessel  was  sailed  on  shares. 

But  it  is  submitted,  that  upon  the  grounds  stated  under 
the  third  point,  that  question  should  not  have  been  left  to 
the  jury. 

Fifth.  There  was  error  in  admitting  the  evidence  as  to 
whom  the  charge  was  made  by  the  plaintiff  in  his  books. 

The  plaintiff  is  allowed  hereto  prove  an  act  done  by  him- 
self, without  instructions  from  the  defendants,  in  their 
absence. 

This  is  clearly  irrelevant ;  it  cannot  avail  to  affect  the 
defendants'  rights,  nor  to  strengthen  the  plaintiff's  (Cutler 
agt.  Thurlo,  20  Maine,  213). 

But  while  immaterial,  it  was  also  calculated  to  influence 
and  prejudice  the  jury,  as  it  even  affected  the  judge  who 
delivered  the  opinion  of  the  court. 

Sixth.  The  captain  had  no  authority  to  procure  supplies 
in  Jersey  City,  for  his  vessel  at  Elizabcthport.  That  was 
not  a  port  of  necessity.  The  peculiarity  of  ordering  sup- 
plies from  Jersey  City  under  such  circumstances,  should 
have  put  plaintiff  upon  inquiry  as  to  Rogers'  authority. 

If  such  purchases  be  allowed,  it  is  out  of  the  power  of 
owners  to  give  such  notice  as  the  judge  in  his  charge 
requires. 

DENNIS  McMAHON,  for  respondent. 

First.  The  master  of  the  ship  is  the  confidential  agent 
of  the  owners,  and  as  such  in  general  he  appears  to  all  the 
world  in  matters  relating  to  the  usual  employment  of  the 
VOL.  XXXH.  18 
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vessel,  and  to  the  means  of  employing  her ;  the  business  of 
fitting  out,  victualing  and  manning  the  ship  in  ports  where 
the  owners  do  not  reside  and  have  no  established  agent,  and 
frequently  also,  even  in  the  place  of  their  own  residence. 
His  position,  therefore,  furnishes  presumptive  evidence  of 
authority  from  the  owners  to  act  for  them  in  those  cases, 
liable  indeed  to  be  refuted  by  proof  that  they,  or  some  other 
person  for  them,  managed  the  concern  in  any  particular 
instance,  and  that  this  fact  was  known  to  the  particular  cred- 
itor, or  was  of  such  general  notoriety  that  he  may  reasonably 
be  supposed  not  to  have  been  ignorant  of  it ;  and  the  repairs 
and  supplies,  however,  must  be  such  as  a  prudent  owner 
would  have  ordered  or  assented  to  if  present.  To  this  extent 
the  master  has  power,  it  is  insisted,  to  bind  the  owners  per- 
sonally, as  well  in  the  place  where  they  reside,  as  abroad. 
(1  ConJdin's  Ad.  Pr.  p.  73,  2d  ed  ;  Abbott  on  Shipping,  part 
2,  cliap.  3,  §§  2  and  4 ;  Ship  Fortitude,  3  Sum.  228 ;  Patterson 
agt.  Chalmers,  7  B.  Monroe,  595 ;  The  Paragon,  Ware's  R. 
322 ;  Hardy  agt.  Sproul,  29  Maine  [16  Shep.  258]  ;  Webster 
agt.  Lechamp,  4  Barn.  &  Aid.  p.  352.) 

This  principle  is  held  by  the  court  of  appeals  in  5  Selden 
(p.  235);  Provost  agt.  Patchin;  Saxton  agt.  Heed;  Lalor's 
Supplement  to  Hid  and  Denio  (p.  323). 

Second.  In  the  case  at  bar,  the  plaintiff's  proof  tended  to 
show  that  he  sold  the  goods  (which  were  necessaries)  at  the 
request  of  the  master,  on  the  credit  of  the  vessel.  That  he 
did  not  know  that  the  vessel  was  run  on  shares.  That  the 
master  who  got  the  goods  was  to  all  appearances  in  charge 
and  command  of  the  vessel,  to  the  same  extent  as  other 
masters.  That  the  vessel  was  built  for  him,  and  the  master 
had  ordered  other  repairs  and  supplies,  which  were  paid  for 
by  the  owners  without  their  objection.  No  proof  was  intro- 
duced by  the  defendants  that  masters  of  such  vessels  usu- 
ally run  on  shares  (Saxton  agt.  Heed,  Lalor,  p.  330). 

The  learned  judge  below  left  the  case  to  the  jury  on  the 
distinction  taken  in  ConJdin's  Admiralty  (vol.  1,  p.  73  2c?  ed.), 
and  by  all  the  other  elementary  writers.  (Bich  agt.  Coe, 
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Cowper,  636 ;  Arthur  agt.  Schooner  Cassius,  2  Story,  pp.  81 
and  94.) 

The  jury  found  for  plaintiffs,  and  if  the  above  authorities 
are  good  law,  then  the  finding  is  conclusive.  The  exception 
taken  by  the  defendants  was  to  the  whole  charge,  and,  there- 
fore, was  too  general.  If  any  part  of  the  charge  was  good 
the  exception  was  pointless. 

Third.  The  learned  judge  below  was  right  in  refusing  to 
non-suit,  because  the  motion  went  to  the  question  of  autho- 
rity of  William  C.  Eogers,  the  master,  to  bind  the  defendants 
for  necessaries  for  the  vessel,  which  was  one  mixed  of  law 
and  fact,  and  that  a  master  who  ran  on  shares  had  no  right 
to  bind  the  owners  for  supplies  for  the  vessel,  yet  the  case  at 
bar  went  beyond,  and  showed  these  further  and  additional 
facts  on  the  question  of  authority,  viz  : 

(a)  That  the  schooner  Moonlight  was  built  for  TV.  C. 
Eogers,  as  commander,  by  the  owners. 

(b)  That  Rogers  was  in  the  habit  of  ordering  supplies  and 
repairs  for  the  vessel,  which  the  owners  paid  for,  and  without 
their  objection. 

(c)  That  the  disbursements  were  to  be  paid  equally  by 
the  owners  and  the  master,  which  made  it  a  joint  concern. 
The  case  in  1  Curtis'  B.  (p.  104),  seems  to  turn  on  the  fact 
that  the  material  man  knew  of  the  universal  custom  at  Bel- 
fast, Maine,  to  let  such  vessel  on  shares.     (See  p.  113.)     In 
Eeeve  agt.  Davis  (1  Adolph  &  Ellis,  312),  the  case  of  Rich 
agt.  Coe  (Cowper' 's  S.  p.  636),  is  not  referred  to  either  by  the 
counsel  or  the  court. 

Fourth.  The  defendants  did  not  explain,  by  evidence  or 
otherwise,  what  was  meant  by  a  "  running  on  shares."  For 
all  that  appeared  in  the  case,  the  master  had  all  the  indeL 
pendent  authority  of  other  masters.  The  vessel  was  regis- 
tered with  the  name  of  TVm.  C.  Rogers  as  master.  To  the 
world,  therefore,  he  appeared  as  master.  (See  observation* 
of.  BEARDSLEY,  J.  on  pages  329,  330,  Lalor's  Sup.  to  Hill  & 
Denio.)  They  had  let  the  master  in  the  uncontrolled  opera- 
tion of  the  vessel,  sent  him  out  into  the  world  clothed  with 
apparent  authority,  and  because  a  loss  ensued  by  his  mis- 
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management,  they  seek  to  bring  that  consequence  not  on 
themselves,  but  on  those  who  dealt  with  their  agent  in  good 
faith,  without  notice  of  his  restricted  authority.  We  submit 
that  it  would  be  a  subversion  of  well  defined  legal  principles 
to  say  that  the  mere  proof  of  running  on  shares,  without 
bringing  it  home  to  the  seller  of  the  goods  at  the  time  of 
the  sale,  is  to  relieve  them  from  the  consequences  of  the 
master's  action.  Public  policy  and  the  true  interests  of  com- 
merce, demand  that  the  rule  herein  contended  for  should  be 
preserved.  In  Wifbeck  agt.  Schuyler  (31  Hoto.  Pr.  B.  p.  97, 
opinion  98  and  99),  the  question  of  authority  in  the  agent  is 
measured  as  to  third  parties  not  by  what  the  principal  actu- 
ally gave  the  agent,  but  by  what  he  allowed  the  agent  to 
assume,  and  cites  :  see  on  this  point  Bidenlac  agt.  Smith  (31 
N.  Y.  JR.  p.  259) ;  Ship  Nathaniel  Hooper  (3  Sum.  E.  p.  543, 
and  opinion  596). 

Fifth.  It  is  no  objection  that  the  vessel  (the  Moonlight) 
was  not  lying  at  Elizabethport  at  the  time  the  supplies  were 
got.  (Lalor's  Sup.  to  HUl  &  Denio,  324  ;  Provost  agt.  Patchin, 
5Sdd.  235;  7  Price,  592.) 

She  was  in  coterminous  waters,  and  in  the  same  state. 
She  needed  supplies.  Were  it  an  objection  ?  The  defense 
did  not  raise  it  on  a  motion  for  non-suit,  or  by  way  of  a 
request  to  charge.  He  stated  it  only  as  a  reason  why  the 
plaintiff 's  charge  in  the  books  should  not  be  introduced.  It 
was  not  an  objection  that  went  to  the  introduction  of  testi- 
mony, or  to  its  effect  when  introduced. 

Sixth.  The  case  of  Stedman  agt.  Feidler  (25  Barb.  p.  612), 
as  affirmed  in  20  N.  T.  R.y  437,  is  not  unfavorable  to  the 
respondent's  case.  On  page  447  (20  N.  Y.  R.),  it  will  be 
seen  that  the  case  was  affirmed  on  the  second  ground  stated 
on  page  446,  viz  :  that  the  authority  for  the  part  owner  to 
bind  his  co-owner's  (Hart's)  estate  for  supplies,  presumable 
because  he  was  co-owner,  was  revoked  by  the  death  of  Hart, 
and  that  Hart's  administrator  had  no  right  to  incur  new 
responsibilities  or  liabilities  in  the  running  of  the  vessel  after 
the  death  of  his  intestate,  and  thereby  to  bind  the  estate  he 
represented.  This  was  the  only  point  really  settled  by  the 
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court,  which  did  not  pass  on  the  particular  point  claimed  to 
be  decided  in  the  case  in  the  general  term  (25  Barb.  612) ; 
but  Judge  ALLEN,  who  delivered  the  opinion  in  the  court  of 
appeals,  on  page  442  (20  N.  Y.  R.},  speaks  of  cases  analo- 
gous to  the  one  now  under  consideration,  and  in  effect  says, 
that  it  is  the  law  that  the  rights  of  third  persons  (i.  e.  mate- 
rial men)  cannot  be  affected  (unless  notice  is  brought  home 
to  them)  by  any  private  agreement  between  an  owner  and  a 
master,  for  the  hiring  of  the  entire  ship,  and  he  cites  Story 
(§§  297,  298,  on  p.  441).  He  also  cites  the  authorities  in  this 
state.  This  is  in  accordance  with  the  principle  laid  down 
in  Provost  agt.  Patchin  (5  Seld.  p.  235). 

PECKHAM,  J.  A  prima  facie  case  of  liability  was  shown 
against  the  defendants,  by  proofs  of  the  sale  and  delivery 
of  the  supplies  to  Rogers,  as  captain  of  the  vessel.  The 
fact  that  he  was  captain,  gave  him  authority  to  bind  the 
owners  in  the  purchase  of  supplies,  in  the  absence  of  any 
proof  qualifying  the  relation  of  the  parties  (Saxton  agt.  Seed, 
Lalor's  Sup.  to  H.  &  D.  323,  and  cases  cited). 

It  appeared  on  the  trial  that  the  vessel  was  registered  in 
the  name  of  the  owners,  with  Rogers  as  captain.  These 
facts  being  shown,  it  rested  with  the  defendants  to  establish 
a  defense.  The  defense  attempted  was,  that  Rogers  was  not 
the  agent  of  the  owners,  but  ran  the  vessel  himself  as  com- 
mander and  owner  pro  tempore.  I  think  the  testimony  failed 
to  sustain  the  defense  ;  at  least  it  was  not  so  clear  that  the 
defendants  could  call  upon  the  court  to  non-suit  the  plaintiff 
on  that  ground.  The  defense  insists  that  the  mere  fact  that 
the  vessel  was  run  on  shares,  was  sufficient  to  discharge  the 
owners  from  responsibility,  as  it  would  prove  that  the  cap- 
tain was  the  owner  pro  hoc  vice,  and  not  the  parties  who  had 
hired  the  vessel  to  him.  We  cannot  assent  to  that  proposi- 
tion. It  cannot  be  sustained  on  principle  or  authority.  The 
real  question  in  all  such  cases  is,  who  by  the  charter  party 
has  possession,  command  and  navigation  of  the  ship?  a 
mere  question  of  fact  (3  Kenfs  Com.  138,  5th  ed). 

There  is  nothing  in  this  testimony  inconsistent  with  the 
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right  of  the  owners  to  direct  how  and  with  what  the  vessel 
should  be  freighted,  or  at  what  rate  of  compensation  or  value, 
or  when  she  should  sail ;  or  inconsistent  with  their  rights  to 
entire  control  over  her  ;  the  division  of  her  earnings  being 
a  mere  mode  of  compensating  the  captain  for  his  services  as 
their  agent.  The  owners  took  the  vessel  from  the  captain 
at  Key  West,  before  her  voyage  was  completed,  and  told  him 
to  leave  her,  they  receiving  the  residue  of  the  supplies 
bought  of  the  plaintiff,  then  remaining  unused  on  the  vessel. 
The  captain,  so  far  as  appears,  claimed  no  right  to  remain, 
but  left,  and  never  was  again  on  board  of  her.  There  was 
no  claim  that  the  vessel  had  been  chartered  to  the  captain 
for  any  particular  time.  On  such  facts  it  is  impossible  to 
say  as  matter  of  law,  that  the  captain  was  the  owner  for  the 
time,  and  had  possession  and  exclusive  control  of  the  ship. 
In  the  test  cases  in  Massachusetts,  relied  on  by  the  appel- 
lants, it  is  held  that  each  case  must  depend  upon  its  peculiar 
facts,  as  to  whether  the  owner  or  the  captain  has  possession, 
command  and  navigation  of  the  ship. 

In  Webb  agt.  Pierce  (1  Curtis,  104,  at  108),  the  court  say, 
whether  the  owners  are  liable  for  supplies  furnisned  to  the 
captains,  depends  on  the  facts  of  the  particular  case,  though 
'the  vessel  has  been  taken  on  shares.  It  is  a  question  of  fact, 
merely.  Saxton  agt.  Reed,  decides  this  case.  There  the 
vessel  was  "  run  on  shares."  The  court  properly  held  then 
that  the  effect  of  the  arrangement  was  to  provide  a  mode  by 
which  the  master's  compensation  was  to  be  determined. 

It  would  not  be  profitable  to  critizise  the  numerous  cases 
found  in  the  reports  of  Massachusetts  and  other  earlier 
states  on  this  subject.  Many  are  referred  to  in  the  cases 
already  cited  (See  Butler  agt.  Hockins,  5  Gray,  595).  They 
are  all  based  on  the  same  principle,  viz  :  that  the  several 
owners  are  not  liable  when  they  have  let  the  possession, 
command  and  navigation  of  the  ship,  not  to  one  as  agent, 
but  for  the  time  as  owner,  as  much  so  as  a  tenant  of  a  house 
is  owner  for  his  term.  In  such  case  the  doctrine  of  agency 
has  no  application  whatever.  The  hirer,  then,  in  all  con- 
tracts for  supplies,  acts  for  himself ,  and  upon  his  own  respon- 
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sibility  and  credit,  as  much  as  the  tenant  of  a  dwelling  in  the 
purchase  of  supplies  for  his  family.  (See  Macy  agt.  Wheeler, 
30  N.  Y.  231 ;  fitedman  agt.  Feidler,  20  N.  Y.  437.) 

When  the  hirer  is  the  owner  for  the  time,  of  the  vessel 
run  on  shares,  the  facts  will  show  that  the  master  not  only 
commands  the  vessel,  and  manages  her  trade  and  employ- 
ment, but  victuals  and  mans  her,  and  the  moiety  of  the  gross 
freight  is  not  retained  by  him  simply  as  a  compensation  for 
his  services,  but  the  share  paid  to  the  owners  is  rather  to  be 
regarded  as  their  charter  money  for  the  use  of  the  vessel  (1 
Curt.  112). 

While  the  hirer  is  the  temporary  owner,  he  of  course  has 
more  power  over  the  vessel,  her  trade  and  employment,  than 
an  ordinary  captain.  The  facts  of  this  case,  so  far  as  pre- 
sented, show  simply  an  employment  of  the  captain  to  run 
the  vessel,  not  a  hiring  of  the  vessel  to  him.  If  the  owners 
had  said  to  the  captain,  we  will  pay  you  $75  a  month,  or  we 
will  give  you  one-half  of  her  gross  earnings  to  sail  her  for 
us  as  captain,  and  you  shall  pay  half  of  her  disbursements, 
and  find  all  her  supplies,  the  responsibility  of  the  owners 
for  supplies  to  third  persons,  ignorant  of  the  arrangement, 
would  not  have  been  changed. 

The  captain  in  this  case  testified  at  the  trial  that  he  "  did 
on  board  of  this  vessel,  and  with  regard  to  her  business  as 
captains  generally  do."  He  does  not  seem  to  have  had,  or 
to  have  claimed,  any  other  authority  or  power  in  regard  to  her. 

It  would  seem  to  be  clear,  therefore,  that  he  never  hired 
the  vessel,  either  in  the  ordinary  or  in  the  legal  sense  of  that 
phrase.  He  was  simply  an  employee  of  the  owners,  and 
they  remain  liable  for  supplies. 

There  is  no  other  question  calling  for  discussion  in  the 
case.  The  fact  that  these  supplies  were  purchased  at  a  port 
other  than  where  the  vessel  lay,  is  not  presented,  and  should 
not  be  decided.  It  was  not  argued  as  a  ground  of  non-suit, 
nor  was  the  court  requested  to  charge  thereon.  The  charge 
was  excepted  to  except  in  gross,  and  hence  no  part  is  pre- 
sented for  review. 

The  judgment  is  afiirmed.    Unanimously  concurred  in. 
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SUPEEME  COURT. 

LYMAN  SADDLESVENE,  appellant  agt.  JAMES  D.  ASMS,  respond- 
ent. 

The  Code  does  not  authorize  an  attachment  in  an  action  for  a  tort. 

It  was  not  intended  by  sections  227  and  229,  to  extend  the  remedy  by  attachment 

to  cases  other  than  those  specified  in  the  Revised  Statutes.    (AM  the  reported 

cases  on  this  question  under  the  Code,  examined.) 

Erie  General  Term,  November,  1866. 

GBOVEB,  P.  J.,  DANIELS,  MARVIN  and  DAVIS,  Justices. 

APPEAL  by  plaintiff  from  order  denying  motion  for  a  new 
trial.  The  action  is  to  recover  possession  of  a  horse.  The 
plaintiff  gave  evidence  tending  to  prove  title  to  the  horse  in 
himself  and  that  the  defendant  took  the  horse  from  his  pos- 
session. 

The  defense  was  that  the  defendant  was  sheriff  of  Niagara 
county,  and  took  the  horse  by  virtue  of  an  attachment 
against  one  James  Kenedy,  in  favor  of  one  Hannah  Covert, 
hi  an  action  for  assault  and  battery. 

The  plaintiff  objected  that  such  attachment  was  unautho- 
rized. The  court  overruled  the  objection,  and  the  plaintiff 
excepted. 

The  defendant  gave  evidence  tending  to  prove  that  the 
sale  of  the  horse  by  Kenedy  to  the  plaintiff  was  fraudulent 
and  void  as  to  Hannah  Covert. 

The  defendant  had  a  verdict. 

FARRELL  &  BRAZEE,  for  defendant. 
MURRAY  &  GREEN,  for  plaintiff. 

By  the  court,  MARVIN,  J.  Is  an  attachment  authorized  in 
an  action  for  assault  and  battery  ?  In  Hemstein  agt.  Mat- 
thewson  (5  How.  Pr.  B.  196),  decided  in  1856,  EDMONDS,  J., 
decided  that  the  Code  allowed  an  attachment  to  issue  against 
a  non-resident  defendant  in  every  action,  whether  for  a 
wrong  or  on  contract. 

In  Ward  agt.  Begg  (18  Barb.  R.  139),  the  action  was  on 
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contract,  and  the  amount  the  plaintiff  was  entitled  to  receive 
was  certain.  MITCHELL,  J.,  in  his  opinion,  remarked :  "  It 
is  not  necessary  under  the  Code,  that  the  plaintiff  should 
have  a  cause  of  action  for  the  payment  of  money  merely,  to 
have  an  attachment ;"  it  is  enough  that  "  a  cause  of  action 
exists  against  the  defendant,  and  that  the  amount  of  the 
claim  and  the  grounds  thereof  are  stated,"  citing  Code,  sec- 
tion 229.  This  was  a  general  term  decision  in  1854. 

In  Floyd  agt.  Blake  (19  How.  Pr.  R.  542),  decided  at  Sep- 
tember special  term,  in  1860,  the  action  was  for  assault  and 
battery,  Justice  JAMES  upheld  an  attachment,  as  a  provisioal 
remedy.  He  discussed  the  question  fully,  referring  to  sec- 
tions 227  and  229  of  the  Code.  The  above  are  the  cases 
cited  by  the  defendant's  counsel. 

The  plaintiff's  counsel  cited  the  following  cases  :  Gordon 
agt..  Gaffey  (11  Abb.  p.  1).  The  action  was  for  damages  ari- 
sing from  the  burning  of  the  plaintiff's  barn  and  its  con- 
tents. HOGEBOOM,  J.,  at  March  special  term,  1859,  decided 
that  the  attachment  was  unauthorized,  and  set  it  aside.  He 
held  that  section  227  of  the  Code  refers  to  cases  where  a 
sum  of  money  is  specified  in  the  summons,  as  the  sum  for 
which  the  plaintiff  will  take  judgment  if  the  defendant  fails 
to  answer  the  complaint.  It  will  be  seen  that  this  decision 
was  more  than  a  year  earlier  than  that  of  Floyd  agt.  Blake, 
though  it  is  not  probable  that  Justice  JAMES  was  aware  of  it. 

Shaffer  agt.  Mason  (29  How.  55),  was  decided  at  the  New 
York  February  general  term,  1865,  by  INGRAHAM,  SUTHERLAND 
and  CLEBKE,  Justices.  The  arguments  of  counsel  were  elabo- 
rate, and  the  opinion  of  the  court  is  by  SUTHERLAND,  J.,  who 
takes  notice  of  the  prior  decisions.  The  action  was  trespass 
for  taking  and  carrying  away  personal  property.  It  was  held 
that  no  attachment  could  issue  in  such  a  case,  nor  in  any 
action  of  tort  independent  of  contract. 

Ackroyd  agt.  Ackroyd  (20  How.  Pr.  R.  93),  is  a  special 
term  decision  by  LEONARD,  J,,  in  1860.  The  action  was  by 
one  partner  against  another  for  an  account,  claiming  a  large 
amount  due.  It  was  held  that  no  attachment  could  be  issued 
in  the  case. 
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The  weight  of  authority  is  decidedly  adverse  to  an  attach- 
ment in  a  case  like  the  present.  The  language  of  the  Code 
('§§  227,  229),  is  now,  "  in  an  action  for  the  recovery  of  the 
money  against,"  <fcc.,  the  plaintiff  may  have  the  property  of 
the  defendant  attached.  "  The  warrant  may  be  issued  when- 
ever it  shall  appear  by  affidavit  that  a  cause  of  action  exists 
against  such  defendant,  specifying  the  amount  of  the  claim, 
and  the  grounds  thereof,"  &c.  This  language,  as  has  been 
said,  is  quite  broad. 

It  will  be  noticed  by  consulting  the  Code  of  1848,  that  it 
contains  no  provisions  touching  attachment.  The  law  was 
left  in  the  state  it  then  was.  The  remedy  by  attachment,  is 
first  found  in  the  Code  of  1849.  The  system  is  unfolded  in 
sections  227  to  243,  inclusive.  The  Revised  Statutes  con- 
tain a  system  of  proceedings  in  favor  of  creditors  against  debt- 
ors, by  which  the  property  of  the  debtor  may  be  attached  for 
the  payment  of  his  debts,  under  certain  circumstances.  (See 
part  2,  ch.  5,  title  1,  art.  1  and  2.). 

The  attachment  may  issue  upon  "  a  demand  against  such 
debtor  personally,  whether  liquidated  or  not,  arising  upon 
contract,  or  upon  a  judgment  or  decree  rendered  within  this 
state  "  (2  R.  S.  3,  §  3).  The  language  is  the  same  in  the 
act  relating  to  a  justice's  court  (2  R.  S.  230,  §  27).  Thus 
the  remedy  by  attachment  of  property,  was  confined  to  a 
demand  against  a  debtor  arising  upon  contract,  or  judgment 
or  decree.  It  was  not  necessary  that  the  demand  should  be 
liquidated.  But  the  application  for  the  attachment  is  to  spe- 
cify the  sum  in  which  the  debtor  is  indebted,  over  and  above 
all  discounts.  (2  R.  S.  3,  §  4 ;  Id.  23,  §  28.) 

Is  it  reasonable  to  suppose  that  the  legislature  of  1849 
intended  to  depart  so  widely  from  the  system  theretofore 
existing,  as  to  include  all  actions  whatever,  in  which  the 
plaintiff  might  recover  a  verdict  in  dollars  and  cents  ?  I  do 
not  think  it  is,  and  although  the  language  in  section  229  is 
broad  and  general,  I  think  the  Code  as  a  system,  furnishes 
some  evidence  that  such  was  not  the  intention.  It  is  to  be 
assumed  that  the  legislature  in  enacting  these  provisions  in 
1849,  understood  the  provisions  of  the  Code  then  in  force, 
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enacted  the  year  before.  All  the  previous  forms  of  pleading 
were  abolished  (§  118,  now  140),  but  the  leading  distinction 
between  actions  on  contract  and  for  a  tort  were  not  abol- 
ished (§§  167,  286) ;  the  kinds  of  execution,  &c. 

The  action  is  to  be  commenced  by  the  service  of  a  sum- 
mons. It  is  to  contain  a  notice  in  actions  arising  upon  con- 
tract, for  the  recovery  of  money  only,  that  the  plaintiff  will 
take  judgment  for  a  sum  specified  therein,  &c.  In  other 
actions  the  notice  is,  that  if  the  defendant  shall  fail  to  answer 
the  complaint,  the  plaintiff  will  apply  to  the  court  for  the 
relief  demanded  in  the  complaint  (§  129).  This  section  has 
given  rise  to  a  great  conflict  of  decisions.  At  one  time  it 
was  supposed  that  the  form  of  the  notice  was  to  be  con- 
trolled by  the  fact  whether  the  action  arose  on  contract,  or 
for  a  tort.  But  in  subsequent  cases,  great  stress  has  been 
placed  upon  the  words  "  for  the  recovery  of  money  only," 
and  "  that  he  will  take  judgment  for  a  sum  specified  therein." 
See  Tuttle  agt.  Smith  (14  How.  395),  in  which  the  question 
as  to  the  form  of  the  notice  is  elaborately  discussed  by 
EMOTT,  J.  He  came  to  the  conclusion  that  the  phrase  "  for 
the  recovery  of  money  only,"  must  be  construed  to  mean 
the  recovery  of  a  definite  sum  of  money  as  such,  and  with- 
out calling  upon  the  court  to  ascertain  or  adjudge  anything 
but  the  existence  and  terms  of  the  contract  by  which  it  is 
due.  He  refers  as  favoring  this  construction,  to  section  246, 
touching  judgment  when  the  defendant  fails  to  answer  the 
complaint.  By  this  section,  numerous  cases  arising  on  con- 
tract, require  that  application  be  made  to  the  court. 

I  am  inclined  to  agree  with  Judge  EMOTT  in  the  construc- 
tion he  gives  to  section  129,  touching  the  notice  which  the 
summons  is  to  contain.  After  noticing  the  fact  that  prior  to 
1857,  the  language  in  section  227  of  the  Code  was,  "  in  an 
action  for  the  recovery  of  money,"  and  that  by  the  amend- 
ment that  year  the  article  "  the "  was  inserted  before 
"money."  Justice  SUTHEELAND,  in  Shaffer  agt.  Mason  (supra) } 
intimated  that  "the  money,"  must  now  mean  the  money 
demanded  in  the  summons  in  the  action.  If  the  learned 
judge  intended  to  adopt  the  construction  of  section  129,  as 
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given  in  Tuttte  agt.  Smith  (supra),  I  apprehend  that  the  rem- 
edy by  attachment  in  an  action  under  the  Code,  would  be 
more  restricted  than  it  is  by  the  Revised  Statutes,  against 
the  property  of  absconding,  <fcc.,  debtors.  It  would  exclude 
a  class  of  cases  arising  on  contract,  when  the  damages  are 
not  liquidated,  though  the  creditor  may  be  able  to  "  specify 
the  sum  in  which  the  debtor  is  indebted,  over  and  above  all 
discounts,"  as  required  by  the  Revised  Statutes. 

Though  I  am  not  willing  thus  to  restrict  this  section,  yet 
I  think  the  amendment  inserting  "  the  "  before  "  money," 
was  made  with  a  view  of  making  it  more  clear  that  the  rem- 
edy by  attachment  was  confined  to  actions  arising  upon  con- 
tract, and  in  which  the  plaintiff  could  state  the  sum  due  him. 
In  short,  that  the  amendment  had  some  reference  to  section 
129,  -without,  however,  intending  to  sanction  the  construc- 
tion of  this  section,  touching  the  form  of  the  notice,  given 
to  it  in  Tutlle  agt.  Smith.  I  am  entirely  satisfied  that  it  was 
not  intended  by  sections  227  and  229,  to  extend  the  remedy 
by  attachment  to  cases  other  than  those  specified  in  the 
Revised  Statutes. 

I  think  this  position  will  be  strengthened  by  a  careful 
examination  of  the  provisions  contained  in  this  chapter  of 
the  Code.  "The  amount  of  the  claim  and  the  grounds 
thereof,"  are  to  be  specified.  It  is  to  appear  by  the  affida- 
vit that  the  defendant  is  a  foreign  corporation,  or  not  a  resi- 
dent of  this  state,  or  has  departed  therefrom  with  intent  to 
defraud  his  creditors,  <fec. 

By  section  231,  the  sheriff  is  to  attach  property  sufficient 
to  satisfy  the  plaintiff's  demand,  the  amount  of  which  must 
be  stated  in  conformity  with  the  complaint. 

Sections  240  and  241,  provide  for  the  discharge  of  the 
attachment  upon  the  application  of  the  defendant.  He  is  to 
give  an  undertaking,  executed  by  at  least  two  sureties,  to 
the  effect  that  the  sureties  will  pay  the  amount  of  the  judg- 
ment that  may  be  recovered  in  the  action,  not  exceeding  the 
sum  specified  in  the  undertaking,  which  shall  be  at  least 
double  the  amount  claimed  by  the  plaintiff  in  his  complaint. 
If  upon  appraisal,  the  property  attached  be  less  than  the 
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amount  claimed,  then  the  undertaking  is  to  be  double  the 
amount  of  the  appraisal. 

Now  take  an  action  for  slander,  or  assault  and  battery,  the 
amount  of  the  recovery  demanded  being  $10,000,  $20,000, 
or  $50,000,  when  it  is  not  probable  that  the  recovery  will 
ever  exceed  $500.  Indeed,  the  assault  and  battery,  or  the 
slander,  may  be  of  the  most  trifling  character,  and  the  action 
may  end  in  a  verdict  for  nominal  damages.  Is  the  Code 
open  to  the  objection  that  under  such  circumstances  a  plain- 
tiff may  estimate  his  own  damages,  and  then  attach  the  pro- 
perty of  the  defendant  sufficient  to  satisfy  such  damages, 
and  retain  the  property  until  the  defendant  shall  give  two 
sureties  in  double  the  amount  claimed  in  the  complaint  ? 
The  sureties  are  to  be  approved  by  the  court  or  officer.  It 
is  not  a  satisfactory  answer,  to  say  that  there  can  be  no  dan- 
ger of  such  practice,  because  the  plaintiff  is  by  affidavit,  to 
specify  "  the  amount  of  the  claim,  and  the  grounds  thereof." 
It  is  true,  he  is  to  specify  the  amount  of  the  claim,  and  the" 
grounds  of  it,  but  in  most  actions  of  tort  the  damages  are 
uncertain  and  entirely  unknown,  until  the  verdict  of  the  jury 
is  rendered,  and  the  plaintiff  may  fix  them  at  any  sum,  with- 
out the  fear  of  conviction  for  perjury.  This  will  not  be  so, 
if  the  action  is  for  the  breach  of  a  contract,  for  then  the 
facts  constituting  the  contract,  and  the  breach,  must  be  sta- 
ted as  the  "  grounds  "  of  the  claim,  and  "  the  amount  of  the 
daim  "  must  be  stated,  Here  are  sundry  facts  to  be  stated, 
and  if  they  are  not  truly  stated,  the  person  making  the  affi- 
davit may  be  convicted  of  perjury. 

The  truth,  in  my  opinion  is,  that  the  author  of  the  lan- 
guage in  sections  227  and  229,  never  contemplated 
an  attachment  in  an  action  for  a  tort.  The  word 
"  daim "  is  used  as  equivalent  to  debt  or  demand,  which 
the  defendant  was  bound  by  his  contract  to  pay  or  discharge. 
The  word  "  demand,"  is  used  in  the  Eevised  Statutes  ( Vol. 
2,  p.  3,  §  3).  Demand  or  claim,  is  properly  used  in  reference 
to  the  cause  of  action.  A  claim  is  a  demand  of  a  right  or 
supposed  right ;  a  challenging  one  another  for  sometliing 
due  or  supposed  to  be  due,  as  a  claim  of  wages  for  ser- 
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vices  ( Web.  Diet}.  Bouvier  says :  "  A  claim  is  a  challenge 
of  the  ownership  of  a  thing  which  a  man  has  not  in  posses- 
sion, and  is  wrongfully  withheld  by  another.  The  wort1 
daim  can  have  no  application  to  an  action  for  assault  anc 
battery,  or  for  libel  or  slander.  It  might  be  applicable  in  ar 
action  to  recover  the  possession  of  personal  property.  The 
Code  requires  that  the  amount  of  the  claim  should  be  speci- 
fied. It  must  be  something,  then,  the  amount  of  which  in 
dollars  and  cents,  can  be  specified.  It  is  a  demand  of  a 
right  or  thing  withheld,  the  amount  of  which  can  be  stated 
in  money.  It  has  no  reference,  as  used  in  the  Code,  to  dam- 
ages, though  it  may  be  in  many  actions  on  contract,  that  the 
"  claim  "  and  the  damages  may  be  the  same  in  amount. 
Damages  are  the  indemnity  given  for  breaches  of  contract, 
or  for  tortious  acts.  The  Code  speaks  of  damages  as  some- 
thing entirely  distinct  from  the  cause  of  action  (§§  276,  277, 
154,  261,  263,  386,  387).  Turn  to  section  142  of  the  Code  ; 
the  complaint  is  to  contain  (sub.  2)  a  statement  of  the  facts 
constituting  a  cause  of  action ;  also  (3)  a  demand  of  the 
relief  to  which  the  plaintiff  supposes  himself  entitled.  If  the 
recovery  of  money  be  demanded,  the  amount  thereof  shall 
be  stated.  Here  is  a  clear  distinction  between  the  cause  of 
action  and  the  relief  demanded. 

In  stating  the  facts  constituting  the  cause  of  action  for 
assault  and  battery,  nothing  is  said  of  amounts  of  money, 
but  the  relief  demanded  is  money,  and  the  amount  is  stated. 
In  short,  the  Code  throughout  distinguishes  between  the 
cause  of  action  and  the  relief  to  be  demanded ;  and  when 
in  sections  227  and  229,  it  authorizes  an  attachment  "  in  an 
action  for  the  recovery  of  the  money,"  when  "it  shall 
appear  by  affidavit  that  a  cause  of  action  exists  against  such 
defendant,  specifying  the  amount  of  the  claim,  and  the 
grounds  thereof ;"  this  remedy  is  confined  to  actions  upon 
contract,  in  which  the  amount  to  which  the  plaintiff  is  enti- 
tled can  be  specified ;  and  it  is  a  wide  departure  from  the 
fair  construction  of  the  language  here  used,  and  from  the 
theory  and  science  of  the  Code,  to  refer  the  word  claim,  to 
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the  relief  demanded  in  the  complaint,  and  the  word  amount, 
to  the  sum  of  money  demanded  as  damages. 

The  order  denying  a  new  trial  should  be  reversed,  and 
there  must  be  a  new  trial,  costs  to  abide  event. 


SUPREME  COURT. 

V' 

DEWITT  GRAHAM  and  others  agt.  PETER  CHRYSTAL. 

Secondary  evidence  is  not  admissible,  if  by  reasonable  diligence,  the  original  could 

have  been  produced. 
The  sufficiency  of  the  proof  of  the  loss  of  an  instrument,  is  a  point  addressed  to, 

and  determined  by  the  court  exclusively  : 
Held,  therefore,  that  a  referee  having  been  satisfied  that  there  was  not  sufficient 

proof  of  loss  to  admit  secondary  evidence,  the  court,  on  appeal,  will  not  say 

that  he  erred. 

New  York  General  Term,  May,  1865. 

Before  INGRAHAM,  BARNARD  and  CLERKE,  Justices. 

By  the  court,  CLERKE,  J.  We  see  no  better  reason  for  dis- 
turbing the  findings  of  fact  in  this  case,  than  in  that  in  which 
John  Graham  is  plaintiff. 

The  exceptions  in  this  case  worthy  of  any  consideration, 
are  with  the  exception  of  one,  similar  to  those  in  the  other, 
and  must  receive  the  same  disposition. 

The  exceptions  have  been  treated  by  the  counsel  in  both 
cases  as  similar,  except  that  relative  to  the  ruling  rejecting 
parol  evidence  of  the  contents  of  David  Graham's  notes  to 
the  defendant.  While  admissions'  made  by  David  Graham, 
could  not  bind  John  Graham,  they  would  bind  himself  and 
his  representatives. 

The  only  question,  therefore,  on  this  point  is,  whether  suf- 
ficient proof  of  the  loss  of  the  notes  was  given,  to  allow 
secondary  evidence  of  their  contents.  Secondary  evidence 
is  not  admissible,  if  by  reasonable  diligence  the  original 
could  have  been  produced. 
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The  degree  of  digilence  depends  on  the  nature  of  the 
transaction  to  which  the  paper  relates,  and  other  circum- 
stances. The  sufficiency  of  the  proof  of  the  loss  is  a  pre- 
liminary point,  addressed  to  and  determined  by  the  court, 
exclusively,  and  upon  which  it  has  to  pass,  in  view  of  the 
peculiar  features  which  characterizes  each  case  as  it  arises. 

In  the  case  before  us,  the  witness  testified  that  he  had 
looked  for  the  notes  among  his  papers,  and  could  not  find 
them.  He  did  not  say  where  he  had  made  the  search,  or 
that  he  had  made  a  diligent  search.  He  gave  no  particulars, 
and  did  not  state  whether  he  believed  they  were  lost. 

The  referee,  who  had  the  witness  before  him,  was  undoubt- 
edly the  best  judge  of  the  reliability  of  this  preliminary 
proof,  and  he  was  satisfied  that  there  was  not  sufficient  proof 
of  the  loss  of  the  notes  to  admit  secondary  evidence  of  their 
contents.  We  cannot  say  that  he  erred  in  excluding  it. 

I  think  the  judgment  should  be  affirmed,  with  costs. 
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SUPEEME  COUET. 

JOHN  W.  BREDENBEKER,  Treasurer  of  the  Frankfort  Cheese 
Factory,  appellant,  agt.  JOHN  L.  HOAED,  respondent. 

An  action  to  recover  several  penalties  under  chapter  361  of  the  laws  of  1865,  for 
bringing  watered  milk  to  a  cheese  factory,  to  be  manufactured  into  cheese,  may 
be  maintained  by  and  iathe  name  of  the  treasurer  of  the  association,  against 
a  member  of  the  association. 

Fifth  District  General  Term,  January,  1867. 

Before  BACON,  MULLIN  and  FOSTER,  Justices. 

APPEAL  from  a  judgment  of  non-suit  ordered  at  the  Her- 
kimer  circuit,  in  May,  1866,  before  BACON,  Justice.  The  facts 
appear  in  the  opinion. 

S.  &  E.  EARL,  for  appellant. 

The  action  was  brought  to  recover  penalties  under  chap- 
ter 361,  laws  of  1865,  for  bringing  watered  milk  to  a  cheese 
factory. 

The  defendant  in  his  answer,  besides  a  general  denial, 
seems  to  take  two  other  grounds  of  defense. 

(1)  That  the  Frankfort  Cheese  Factory  was  not  such  an 
association  as  would  enable  the  plaintiff  to  maintain  the 
action  as  its  treasurer. 

(2)  That  the  plaintiff  alone  could  not  maintain  the  action, 
as  there  were  other  persons  also  interested. 

The  judge  at  the  trial  held  that  the  plaintiff  could  not 
maintain  the  action,  and  excluded  the  proof,  and  non-suited 
him. 

I.  The  Frankfort  Cheese  Factory  is  such  an  association 
or  company  as  can  sue  in  the  name  of  its  treasurer.  (Laivs 
of  1849,  chap.  258 ;  Laws  of  1851,  chap.  455  ;  N.  T.  Marble 
Iron  Works  agt.  Smith,  4  Duer,  362 ;  Tibbitts  agt.  Blood,  21 
Barb.  650 ;  Corning  agt.  Green,  23  Barb.  33 ;  Witherhead 
agt.  AUen,  28  Barb.  661 ;  Deuritt  agt.  Chandler,  11  Abb.  Pr. 
R.  459,  470.) 

The  dictum  of  Judge  SHANKLAND,  in  Austin  agt.  Searing 
VOL.  Tnr*rT.  19 
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(16  N.  Y.  112),  is  without  reason,  and  wholly  unauthorized. 

II.  Even  if  this  were  not  so,  the  incapacity  of  the  plain- 
tiff to  sue,  and  the  defect  of  parties,  appear  upon  the  face 
of  the  complaint,  and  hence  this  objection  could  only  be 
raised  by  demurrer  and  not  by  answer,  and  is  waived  in  this 
case.     (Code,  §§  144,  147,  148  ;  Ingraham  agt.  Baldwin,  10 
How.  162  ;  Baggett  agt.  Bardger,  2  Duer,  160  ;  Gassett  agt. 
Crocker,  10  Abb.  133 ;  Dennison  agt.  Dennison,  9  How.  246 ; 
Zabriskic  agt.  Smith,  3  Kern.  322,  336 ;  tfosgate  agt.  The  Her- 
Tdmer  Manufacturing  and  Hydraulic  Co.  12  N.  Y.  580.) 

And  when  a  cause  of  action  is  set  forth  in  the  complaint, 
in  favor  of  some  one  against  the  defendant,  it  cannot  be 
said  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  (Bank  of  Loivville  agt.  Edwards, 
11  How.  216 ;  Vibert  agt.  Frost,  3  Abb.  120  ;  Myers  agt. 
Machado,  6  Abb.  198 ;  Robert  agt.  Frost,  5  Dmr,  672.) 

III.  At  all  events,  the  action  is  properly  brought  under 
chapter  361,  laws  of  1865. 

All  that  the  statute  requires  is,  that  the  suit  should  be 
"for  the  benefit  of  the  person  or  persons, -firm  or  association 
or  corporation,  or  their  assignees,  upon  whom  such  fraud 
shall  be  committed." 

This  action  is  brought  for  the  benefit  of  the  association 
by  the  plaintiff,  who  is  a  member  and  the  acting  treasurer. 

IV.  The  fact  that  the  defendant  was  a  member  of  the 
association,  can  make  no  difference.     Under  the  statutes  of 
1849  and  1851,  an  action  can  be  brought  in  the  name  of  the 
president  or  treasurer,  against  a  member  in  a  proper  case,  as 
well  as  against  any  other  person. 

In  reference  to  the  commencement  and  defense  of  actions, 
these  associations  under  the  statutes,  are  clothed  with  cor- 
porate powers.  See  section  5,  of  the  law  of  1849. 

Unless  this  were  so,  the  object  of  these  statutes  would,  in 
many  cases,  be  defeated. 

V.  But  if  we  are  so  far  wrong,  then  this  action  may  be 
treated  as  an  action  by  Bridenbecker  alone,  against  the 
defendant,  and  all  the  allegations  as  to  his  representative 
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character  may  be  regarded  as  surplusage.    (Davis  agt.  Garr, 
6  N.  Y.  124 ;  Merritt  agt.  Seaman,  6  N.  Y.  168.) 

(1)  The  plaintiff  alleges  facts  in  his  complaint  showing 
that  he  individually  was  defrauded  by  the  act  of  the  defend- 
ant. 

(2)  The  plaintiff  as  a  person  defrauded,  could  under  the 
act  of  1865,  sue  alone  for  the  penalty. 

(3)  The  statements  in  the  complaint  in  relation  to  the 
representative  character  of  the  plaintiff,  do  not  vitiate,  while 
the  facts  alleged  show  that  the  plaintiff  was  entitled  to  sue 
in  his  own  right. 

(4)  To  test  the  ruling  of  the  judge,  all  the  facts  alleged  in 
the  complaint  may  be  taken  as  admitted  ;  and  it  is  no  answer 
to  the  facts  that  the  plaintiff  could  not  maintain  the  action- 
as  treasurer  ;  for  conceding  that  to  be  so,  he  could  maintain 
the  action  in  his  own  right. 

But  no  such  defense  or  objection  as  we  are  now  consider- 
ing, was  foreshadowed  in  the  answer.  If  it  were  aUowed  to 
prevail,  it  would  be  a  surprise  to  the  plaintiff,  and  would 
work  him  a  great  wrong. 

(5)  No  court  ought  to  be  astute  to  discover  formal  defects, 
where  the  act  complained  of  was  of  so  mean  and  dishonest 
a  kind  as  that  in  this  case.     A  new  trial  will  do  the  defend- 
ant more  good  than  harm  if  he  is  innocent ;  and  if  he  is  not, 
he  should  not  complain  if  formal  defects  are  disregarded  for 
the  purpose  of  bringing  him  to  justice. 

The  judgment  should,  therefore,  be  reversed,  and  a  new 
trial  granted,  costs  to  abide  the  event. 

FKANCIS  KEKNAN,  for  defendant. 

I.  The  action  is  brought  by  the  plaintiff  as  treasurer  of 
the  Frankfort  Cheese  Factory ;  and  unless  he  is  entitled  to 
recover  in  this  capacity  the  penalties  claimed,  he  was  pro- 
perly non-suited.      (Complaint,  6  to  16;  Ansiver,  17  to  21; 
Trial,  32  to  34.) 

II.  The  plaintiff  is  not  entitled  to  recover  in  his  capacity 
as  treasurer. 
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1.  He  clearly  could  not  maintain  the  action  under  the 
statute,  as  originally  passed,  as  to  actions  by  and  against  joint 
stock  companies  and  associations  (3  B.  S.  5th  ed.  p.  777).   This 
only  applied  to  what  were  known  in  the  law  as  "  joint  stock 
companies  or  associations  "  (3  R.  S.  supra,  §§  122  to  125). 

2.  The  Frankfort  Cheese  Factory,  was  in  no  legal  sense  a 
joint  stock  company  or  association  (Evidence,  27  to  32). 

Joinst  stock  companies  or  associations,  are  constituted  by 
articles  of  association  ;  the  stock  is  divided  into  shares,  trans- 
ferable by  assignment  or  delivery,  and  the  business  is  con- 
ducted by  a  board  of  trustees.  (Story  on  Part.  §  164  ;  3  R. 
S.  supra,  §§  123,  125.) 

3.  The  amendatory  act  of  1851  does  not  authorize  the 
action.     (Chap.  455  of  Laws  of  1851  /  found  in  3  R.  S.  5th 
ed.  p.  778.) 

This  act  should  be  construed  with  reference  to  and  in  har- 
mony with  the  original  act.  It  at  the  most  extends  only  to 
companies  or  associations,  in  the  nature  or  having  the  char- 
acteristics of  joint  stock  companies.  It  does  not  mean  that 
a  loose  association  like  the  one  in  question,  can  sue  and  be 
sued,  by  a  person  they  may  name  as  president  or  treasurer. 
Such  a  construction  would  lead  to  great  confusion  (Austin 
agt.  Searing,  2  Smtih,  113,  117,  125). 

4.  The  defendant  was  a  member  of  this  association.    Under 
these  statutes,  the  association  by  its  treasurer,  cannot  main- 
tain an  action  against  one  of  its  own  members.     The  suits 
authorized  to  be  prosecuted  in  the  name  of  the  officer,  are 
suits  by  and  against  the  association  ;  not  suits  accruing  to 
one  or  more  members  of  the  association  against  other  mem- 
bers of  the  same  association.     (See  Statutes,  supra.) 

III.  The  plaintiff,  as  treasurer  of  the  association,  could 
not  maintain  an  action  against  the  defendant,  a  member  of 
the  association,  for  the  penalties  given  by  the  statute. 

1.  The  penalty  is  given  by  the  statute  to  the  person  or 
persons,  firm  or  association,  or  corporation,  upon  whom  the 
fraud  shah1  be  committed  (Laws  of  1865,  p.  638,  §  1). 
.     2.  Both  by  the  Kevised  Statutes  and  the  Code  of  Pro- 
cedure, the  action  must  be  in  the  name  of  the  party  or  par- 
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ties  injured,  and  entitled  to  the  penalty.     (3  B.  S.  5th  ed.  p. 
783  ;  Code,  §  111.) 

3.  The  plaintiff  as  treasuer,  had  no  right  to,  or  interest  in 
the  penalty.     If  recovered  by  him  as  treasurer  of  the  asso- 
ciation, the  funds  when  collected,  would  in  part  belong  to 
the  defendant,  who  was  a  member  of  the  association.     If  the 
plaintiff  could  rightfully  prosecute  the  action  and  is  defeated, 
the  defendant  is  responsible  for  a  portion  of  the  costs. 

4.  The  action  should  have  been  in  the  name  of  the  per- 
sons injured  by  the  wrongful  act  of  the  defendant.     They 
are  entitled  to  the  penalty,  and  the  suit  should  be  in  their 
name. 

5-  If  it  was  the  intention  of  the  legislature  to  have  author- 
ized the  action  for  the  penalty,  in  the  name  of  the  treasurer 
of  the  association  against  one  of  its  members,  the  act  would 
have  so  stated. 

IV.  The  ruling  of  the  judge  at  the  circuit  was  correct, 
and  the  judgment  should  be  affirmed. 

By  the  court,  FOSTEK,  J.  The  action  was  brought  to  reco- 
ver several  penalties  under  chapter  361,  of  the  laws  of  1865, 
for  bringing  watered  milk  to  a  cheese  factory,  to  be  manu- 
factured into  cheese. 

The  first  count  of  the  complaint  alleged,  that  during  the 
months  of  May,  June,  July,  August,  September  and  Octo- 
ber, 1865,  the  plaintiff  and  a  large  number  of  other  persons, 
more  than  seven  in  all,  including  the  defendant,  were  asso- 
ciated together  for  the  purpose  of  manufacturing  and  selling 
cheese,  at  Frankfort,  in  Herkimer  county.  That  the  name 
of  the  association  was  "  The  Frankfort  Cheese  Factory." 
That  during  ah1  that  time  all  the  persons  belonging  to  the 
association  brought  their  milk  to  the  factory,  and  all  the 
milk  was  mingled  together  and  manufactured  into  cheese. 
That  the  cheese  was  then  cured  and  prepared  for  market. 
That  the  factory  was  managed  and  the  cheese  sold  by  a  com- 
mittee or  agents,  chosen  or  appointed  by  the  members  of  the 
association.  That  after  the  cheese  was  sold,  from  time  to 
time,  the  expenses  of  making,  curing  and  preparing  the 
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cheese  for  market,  were  first  deducted  from  the  proceeds  of 
the  sales,  and  the  balance  was  divided  among,  and  paid  to 
the  members  of  the  association,  in  proportion  to  the  quan- 
tities brought  by  each  of  them. 

That  the  plaintiff  was  the  treasurer  of  the  association,  and 
that  he  commenced  the  action  for,  and  in  behalf,  and  for  the 
benefit  of  the  said  association.  It  then  alleged  that  in  the 
month  of  May,  1865,  the  defendant  knowingly  brought  to 
the  factory  to  be  manufactured  into  cheese,  a  large  quantity 
of  milk  diluted  and  mixed  with  water,  which  was  mingled 
with  the  other  milk  brought  to  the  factory  ;  all  of  which  was 
done  by  the  defendant  in  violation  of  chapter  361,  of  the 
laws  of  this  state,  passed  April  10,  1865,  and  claimed  to 
recover  a  penalty  of  $100,  for  the  benefit  of  the  association. 

There  were  six  other  similar  counts  in  the  complaint  charg- 
ing the  same  facts,  except  that  the  second  count  charged  the 
defendant  with  the  commission  of  a  like  offense,  but  at  differ- 
ent times,  within  the  months  aforesaid,  and  claimed  a  distinct 
penalty  of  $100  for  each  offense  charged. 

The  answer  contained  a  .general  denial,  and  also  three 
other  separate  answers  ;  the  first  of  which  specially  denied 
the  existence  of  any  such  association  as  was  alleged  in'  the 
complaint.  The  second  denied  that  the  plaintiff  sustained 
any  representative  capacity  to  the  alleged  association  or 
partners  of  the  cheese  factory,  and  insisted  that  the  plaintiff 
had  not  the  capacity  to  maintain  or  prosecute  the  action, 
and  that  he  should  not  be  allowed  to  proceed  therein ;  and 
the  last  of  which  alleged  that  divers  other  persons  besides 
the  plaintiff,  brought  milk  to  the  cheese  factory,  at  all  the 
several  times  mentioned,  and  mingled  the  same  with  the 
milk  of  the  plaintiff  and  of  the  defendant ;  that  they  are  all 
interested  in  the  allged  cause  of  action ;  that  they  are  within 
tlie  jurisdiction  of  the  court,  and  claimed  that  they  were 
necessary  parties  to  the  action,  and  that  the  plaintiff  should 
not  be  allowed  to  proceed  without  their  being  joined  as  par- 
ties. 

On  the  trial,  the  plaintiff  called  Sidney  A.  Farington  as 
a  witness,  who  testified  as  follows  :  I  had  charge  of  the 
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':  Frankfort  Cheese  Factory  in  the  years  1864  and  1865  ;  the 
first  year  we  received  and  manufactured  the  milk  from  about 
four  hundred  and  fifty  cows,  and  the  second  year  from  about 
eight  hundred  cows  ;  the  plaintiff.  John  W.  Bridenbecker, 
was  the  treasurer  both  years  ;  there  were  about  eighty  mem- 
bers of  the  association  in  the  year  1864,  and  about  eighty 
in  the  year  1865  ;  there  were  no  written  articles  of  associa- 
tion, nor  was  there  any  written  agreement  signed  by  any  of 
the  members,  or  any  written  proceedings  or  by-laws,  for  the 
organization  or  conducting  the  business  of  the  association  ; 
the  following  was  the  system  upon  which  the  association  was 
organized  and  conducted :  each  member  brought  to  the  fac- 
tory the  milk  of  his  .cows,  and  the  milk  was  weighed  and  an 
account  kept  of  the  weight,  and  the  milk  was  ah1  mingled 
together  and  manufactured  into  cheese ;  I  had  the  charge 
of  the  factory,  and  for  a  consideration  to  be  paid  to  me  man- 
ufactured the  cheese,  and  took  care  of  the  same  until  it  was 
sold ;  I  was  paid  so  much  per  hundred  pounds  of  cheese  ; 
there  was  a  committee  appointed  by  the  members,  whose 
duty  it  was  to  sell  the  cheese  and  pay  over  the  proceeds  to 
treasurer,  and  then  the  treasurer  would  first  pay  me,  and 
deduct  all  expenses,  and  divide  and  pay  the  balance  to  all 
the  members,  in  proportion  to  the  quantity  of  milk  by  them 
respectively  brought  to  the  factory  ;  John  W.  Bridenbecker, 
the  plaintiff,  William  Bridenbecker,  Alexander  Bridenbecker, 
John  W.  Davison,  Hiram  Joslin,  Warner  Borfy,  John 
Thomas,  the  defendant  Hoard,  and  others,  were  the  mem- 
bers ;  they  varied  and  changed  from  time  to  time,  during 
the  season  of  1865,  but  I  don't  recollect  of  any  instance  of 
any  being  taken  out  until  in  the  fall,  when  the  milk  began 
to  grow  short  to  make  cheese  ;  members  could  join  or  with- 
draw at  pleasure  ;  the  association  was  called  and  known  by 
the  name  of  the  Frankfort  Cheese  Factory ;  all  the  proceeds 
of  the  cheese  sold  in  the  year  1865,  has  been  divided  and 
paid  over  to  the  members,  and  the  members  now  hold  no 
joint  property  except  the  sum  of  $200  collected  of  another 
member  for  bringing  watered  milk  to  the  factory,  and  this 
claim  in  suit  against  Hoard. 
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The  plaintiff  then  offered  to  show  all  the  facts  alleged  in 
the  complaint  seriatim,  and  particularly  that  the  defendant 
brought  watered  milk  to  the  factory,  as  alleged  in  the  com- 
plaint, and  upon  all  the  occasions  mentioned  in  the  com- 
plaint. 

To  this  evidence  defendant's  counsel  objected,  on  the 
ground  that  the  plaintiff  in  his  character  or  capacity  as  trea- 
surer, could  not  maintain  this  action  against  the  defendant, 
for  and  on  behalf  of  the  alleged  association  or  associates. 

The  court  sustained  the  objection  and  excluded  the  evi- 
dence, and  held  and  decided  that  the  plaintiff  as  treasurer, 
had  not  legal  capacity  to  maintain  the  action. 

That  an  action  in  behalf  of  the  association,  for  the  pen- 
alties claimed  herein,  could  not  be  maintained  in  the  name 
of  the  plaintiff  as  its  treasurer.  That  the  plaintiff,  as  trea- 
surer of  the  association,  could  not  sue  the  defendant,  who 
was  a  member,  for  the  penalty. 

To  which  rulings  and  decisions,  the  plaintiff  duly  excepted. 

The  plaintiff  then  rested,  and  the  court  on  the  motion  of 
defendant's  counsel,  non-suited  the  plaintiff ;  to  which  ruling 
and  decision  the  plaintiff  also  duly  excepted. 

Judgment  of  non-suit  was  accordingly  entered,  and  the 
plaintiff  brought  his  appeal. 

It  seems  to  be  clear  that  the  act  of  1849,  chapter  258, 
authorized  actions  to  be  brought  in  the  name  of  the  presi- 
dent or  treasurer  of  joint  stock  companies  or  associations, 
only  when  such  joint  stock  companies  or  associations  were 
organized  under  some  statute  of  the  state ;  and  that  when 
organized  without  such  authority,  by  whatever  name  they 
were  called,  they  were  really  but  copartnerships,  and  subject 
to  the  application  of  such  rules  in  regard  to  suing  and  being 
sued,  as  apply  in  the  case  of  copartners.  ( Wells  agt.  Gates, 
18  Barb.  554 ;  Tibbitts  agt.  Blood,  21  JSarb.  650,  654-5.) 

The  act  of  1851,  chapter  455,  as  clearly  appears,  as  well 
from  its  enacting  clause  as  by  the  language  of  its  first  sec- 
tion, was  intended  to  extend  the  right  to  sue  by  the  presi- 
dent or  treasurer  to  other  classes  of  companies  or  associa- 
tions than  such  as  were  embraced  in  the  act  of  1849 ;  and  in 
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unmistakable  language  "extended"  the  act  of  1849  "to  any 
company  or  association  composed  of  not  less  than  seven 
persons,  who  are  owners  of,  or  have  an  interest  in,  any  pro- 
perty, right  of  action,  or  demand,  jointly  or  in  common,  or 
who  may  be  liable  to  any  action  on  account  of  such  owner- 
ship or  interest." 

And  this  court  has  repeatedly  held  that  the  act  of  1851  did 
extend  the  right  to  sue  to  other  companies  and  associations 
than  such  as  were  organized  in  pursuance  of  some  statute, 
or  such  as  were  quasi  corporations.  ( Tibbitts  agt.  Blood,  supra  ; 
Corning  agt.  Greene,  23  Barb.,  33 ;  and  De  Witt  agt.  Chand- 
ler, 11  Abb.  Pr.  R.,  459,  470.)  The  only  case  cited  to  the 
contrary  is  that  of  Austin  agt.  Searing  (2  Smith,  N.  Y.  R. 
113,  117  and  125),  where  Mr.  Justice  SHANKLAND,  in  his 
opinion,  comes  to  the  conclusion  that  the  act  of  1851,  as 
well  as  that  of  1849,  relates  only  to  the  case  of  such  quasi 
corporations ;  this  is  of  no  weight  as  authority,  for  it  appears 
from  the  case  that  the  determination  of  that  question  was 
not  involved  in  the  decision,  that  it  was  decided  upon  another 
ground,  and  that  all  the  other  members  of  the  court  declined 
to  express  any  opinion  upon  that  question,  or  to  concur  with 
him. 

Assuming  that  the  testimony  of  Farrington  was  true,  it 
cannot  be  doubted  (if  I  am  right  as  to  the  extension  of  the 
provisions  of  the  act  of  1849  and  the  provisions  of  the  act  of 
1851),  that,  in  a  proper  case  of  demand  or  claim  of  the  asso- 
ciation against  a  third  person,  it  could  sue,  as  was  done  in 
this  case,  in  the  name  of  its  treasurer ;  for  it  appears  from 
his  testimony  that  from  the  time  the  milk  of  the  several  per- 
sons who  constituted  the  association  reached  the  factory 
they  all  had  an  interest  in  it,  and  in  the  proceeds  of  it,  in 
common  with  each  other  ;  and  that  when  the  net  proceeds 
had  been  reached,  each  of  them  was  entitled  to  receive  from 
the  association  just  such  proportion  thereof,  as  the  quantity 
of  milk  delivered  by  him,  bore  to  the  whole  amount  fur- 
nished by  all  the  associates. 

Whether  the  act  of  1851,  authorizes  the  treasurer  to  bring 
an  action  against  an  individual  member  of  the  association 
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formed  as  this  was,  in  any  case,  has  not,  so  far  as  I  am  aware, 
been  determined  ;  and  for  the  purposes  of  this  case,  I  assume 
that  it  does  not.  And  the  question  then  arises,  is  such  action 
conferred  by  the  act  of  1865,  chapter  361  ?  For  if  not,  I  am 
inclined  to  the  opinion  that  the  non-suit  was  right. 

I  have  come  to  the  conclusion  above  expressed,  that  when 
an  action  can  be  maintained  at  all  by  such  company,  it  can 
be  maintained  in  the  name  of  the  treasurer ;  but  the  more 
important  question  is,  does  the  act  of  1865  allow  such  action 
to  be  brought  against  one  of  the  corporators  ?  The  language 
of  the  act,  so  far  as  it  applies  to  this  action,  is  that  "  who- 
ever shall  knowingly  sell,  supply,  or  bring  to  be  manufac- 
tured to  any  cheese  manufactory  in  this  state,  any  milk  dilu- 
ted with  water,  &c.,  shall  for  each  and  every  offense,  forfeit 
and  pay  a  sum  not  less  than  $25  nor  more  than  $100,  with 
costs  of  suit,  to  be  sued  for  in  any  court  of  competent  juris- 
diction, for  the  benefit  of  the  person  or  persons,  firm,  or 
association  or  corporation,  or  their  assigns,  upon  whom  such 
fraud  shall  be  committed." 

This  language,  "  whoever  shall  sell,  supply  or  bring,  &c.,  to 
any  cheese  manufactory  in  this  state"  is  comprehensive  enough 
to  include  the  case  of  one  of  the  corporators  who  shall  bring 
diluted  milk  ;  and  yet  it  does  not  necessarily  follow  that  such 
is  to  be  its  construction,  because  we  must  be  satisfied  that 
the  case  of  an  offense  committed  by  one  of  such  associates, 
is  within  the  language  and  the  intention  of  the  statute,  before 
we  can  hold  him  liable  for  the  penalty  which  it  imposes. 
"We  are  to  ascertain,  if  we  can,  whether  the  legislature  did 
intend  to  include  such  a  case. 

It  is  not  claimed  that  such  an  action  as  this,  could  not  be 
maintained  by  the  treasurer  of  a  quasi  corporation,  against 
one  of  the  associates,  for  offenses  against  the  act  of  1865, 
nor  can  it  be  doubted — assuming  the  right  of  a  treasurer  to 
sue — that  an  association  like  the  one  in  question,  could  main- 
tain such  action  against  any  person  who  was  not  an  associ- 
ate. But  how  much  more  appropriate  to  denote  an  inten- 
tion confined  to  these  two  classes  of  delinquents,  would  it 
have  been  to  have  used  the  words  "  whoever  shall  sell,  or 
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bring  to  be  manufactured  for  himself"  &c.,  because  one  or 
the  other  of  these  ways  would  probably  be  adopted  by  one 
of  the  corporators,  or  by  a  stranger,  who  should  take  his  milk 
to  a  cheese  factory.  For  if  a  corporator,  the  milk  would  be 
the  property  of  the  corporation,  and  he  would  be  entitled  to 
'  his  pay  therefor,  as  between  him  and  the  corporation  ;  he 
would  not  be  one  of  the  owners  of  the  milk  or  cheese,  but 
would  be  entitled  to  any  dividends  on  the  amount  of  stock 
which  he  held  in  the  corporation.  And  in  the  case  of  the 
stranger,  he  would  either  sell  his  milk,  or  have  it  manufac- 
tured for  himself,  and  receive  such  quantity  of  cheese  for  a 
given  quantity  of  milk,  as  should  be  agreed  upon,  irrespec- 
tive of  whether  the  association  made  or  lost  money  in  the 
business. 

It  appears  to  me  from  the  language  employed,  that  the 
legislature  intended  to  include  all  cases  of  bringing  diluted 
milk  to  a  cheese  factory  to  be  manufactured,  whether  the  act 
complained  of  was  done  by  a  corporator  or  associate. 

It  is  to  be  presumed  that  the  legislature,  when  the  act  of 
1865  was  passed,  was  aware  of  the  extent  to  which  the  busi- 
ness of  manufacturing  cheese  was  carried  on  in  cheese  fac- 
tories, and  of  the  various  kinds  of  companies  formed  for  that 
purpose ;  and  it  is  a  proper  presumption  for  us,  that  when 
the  act  was  passed,  it  was  intended  to  reach  all  the  mischiefs 
existing,  and  to  extend  a  like  remedy  to  every  kind  of  asso- 
ciation or  partnership  formed  for  the  purpose  of  such  manu- 
facture, and  to  reach  the  violators  of  the  provisions  of  the 
act,  whether  associates  or  not.  And  it  being  a  matter  of 
common  notoriety,  that  a  large  proportion  of  all  the  cheese 
so  manufactured,  was  made  by  such  associations  as  the  one 
in  question,  it  is  to  be  inferred  that  the  legislature  when  it 
used  the  words  "  any  cheese  manufactory  in  this  state," 
intended  to  embrace  such  cases.  I  have,  therefore,  come  to 
the  conclusion  that  this  case  was  within  the  mischiefs  sought 
to  be  remedied,  and  that  it  comes  within  the  language  and 
spirit  of  the  statute. 

I  am  also  of  opinion,  that  independent  of  the  acts  of  1849 
and  1851,  the  act  of  1865,  which  imposes  the  penalty,  does 
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of  itself  give  any  of  the  associates  the  right  to  sue  in  his 
own  name,  for  the  benefit  of  all  the  members  of  the  associ- 
ation ;  and  that  although  the  plaintiff  sues  as  treasurer,  it 
does  not  defeat  the  action,  but  should  be  held  to  be  merely 
a  description  of  the  person. 

The  evidence  offered  was  erroneously  excluded,  and  the 
judgment  of  non-suit  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Judgment  was  unanimously  ordered  accordingly. 


SUPEEME  COUKT. 

SOLON  HOWLAND,  appellant  agt.  JOHN  B.  COFFIN  and  eleven 
others,  respondents. 

1.  Where  a  final  judgment  provides  that  the  plaintiff  recover  of  the  defendants 
$42.05  damages  without  costs,  and  that  the  defendants  recover  of  the  plaintiff 
$42.05  for  costs  and  disbursements,  and  that  said  judgments  offset  or  satisfy 
each  other :    It  is  appealable  from,  at  the  suit  of  the  aggrieved  party. 

2.  A  contract  to  pay  a  broker  five  per  cent  commission  for  negotiating  a  charter 
of  a  vessel  to  the  government,  is  not  per  se  void  on  the  ground  that  it  contra- 
venes public  policy. 

8.  It  must  appear  that  the  parties,  intended  to  make  use  of,  or  to  resort  to  cor- 
ruption or  improper  influences  to  obtain  the  charter,  or  that  the  undertaking 
was  injuriously  to  affect  or  subvert  public  interests. 

4.  We  are  not  to  presume  anything  wrong  hi  a  transaction  in  which  the  govern- 
ment is  concerned,  any  more  than  where  private  individuals  are  concerned. 

5.  Where  the  defendants,  owners  of  a  steamboat,  contracted  to  pay  the  plaintiff, 
a  broker,  five  per  cent  on  amount  of  charter,  obtained  by  him  from  the  govern- 
ment for  such  steamboat ;  that  is  to  say,  on  $200  per  diem,  "  more  or  less,  as 
long  as  she  remains  in  government  service  :"    A  reduction  of  the  charter  com- 
pensation from  $200  to  $120  per  diem,  without  the  consent  or  knowledge  of  the 
broker,  by  a  simple  indorsement  on  the  charter  party,  without  any  other  change 
in  its  provisions,   the  vessel  continuing  in  the  government  employ,  does  not 
amount  to  a  new  charter,  so  as  to  deprive  the  broker  of  his  right  to  compensa- 
tion on  the  reduced  amount.    In  such  case,  the  identity  of  the  instrument  or 
the  transaction  is  not  affected  by  the  indorsement,  so  as  to  deprive  the  broker 
of  his  compensation  under  the  contract  hi  suit.    The  vessel  still,  within  the 
meaning  of  the  contract,  remained  in  the  government  service  under  the  origi- 
nal charter. 

New  York  General  Term.  December  1866. 
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Before  G.  G.  BAENAKD,  P.  J.,  T.  "W.  CLEEKE  and  DANIEL 
P.  INGBAHAM,  Justices. 

THIS  was  an  appeal  taken  from  a  judgment  entered  on  a 
verdict  of  a  jury  for  $42.05.  The  claim  was  for  $1,700,  com- 
missions at  five  per  cent,  for  negotiating  a  charter  for  defend- 
ants (who  were  owners  of  the  steamboat  Seih  Low)  to  the 
government,  during  the  war. 

The  charter  was  for  $200  a  a  day  for  thirty  days,  and  for 
such  longer  time  as  the  government  should  require  her.  It 
was  dated  April  15, 1862.  Under  it  the  boat  continued  in  the 
service  of  the  government  until  December  1,  1863,  when  an 
entirely  new  charter  was  made,  about  which  the  plaintiff 
made  no  claim.  The  plaintiff  based  his  claim  for  commis- 
sions under  the  provisions  of  the  following  agreement,  viz  : 
"  I  hereby  agree  to  pay  to  Solon  Howland,  on  account,  of 
his  obtaining  a  charter  from  the  government  for  the  steamer 
Seth  Low,  five  per  cent  on  amount  of  charter — say  $200  per 
diem,  more  or  less — so  long  as  she  remains  in  government 
service." 

The  government  paid  the  defendants  $200  per  day,  up  to 
March  25,  1863,  when  it  reduced  the  per  diem  compensation 
to  $120  per  day,  which  was  paid  until  December,  1863,  the 
date  the  charter  was  made.  All  of  the  receipts  prior  to  1863, 
for  the  per  diem  compensation  of  the  boat,  were  paid  on  the 
original  charter  of  April  15,  1862.  The  owners  of  the  ves- 
sel recognized  the  right  of  the  master  of  the  vessel  to  bind 
them  to  the  plaintiff's  compensation  by  the  contract  in  ques- 
tion, and  their  clerk  or  treasurer  regularly  paid  him  five  per 
cent  on  the  charter  money  received  by  them,  until  March 
25,  1863,  when  they  refused  to  pay  him  any  more,  on  the 
ground  that  the  reduction  by  the  government  at  the  price 
from  $200  to  $120  per  day,  was  in  effect  a  new  charter  of  the 
vessel  at  that  price,  from  the  time  of  the  reduction. 

The  defendants  received  on  the  charter  $98,920.  They 
paid  the  plaintiff  $3,390.  He  claimed  the  balance  of  the 
per  centage,  viz  :  $1,676.26. 

Judge  BOCKES,  who  presided  on  the  trial  below,  held  that 
under  the  contract,  the  charter  of  April  15,  1862,  was  ended 
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whenever  the  government  reduced  the  compensation  from 
$200  to  $120  per  day. 

To  this  ruling  the  plaintiff's  counsel  excepted. 

The  plaintiff  then  requested  the  court  to  charge  : 

1st.  That  the  plaintiff  was  entitled  to  recover  five  per  cent 
on  the  amount  of  charter  moneys  actually  received  or  earned 
by  the  defendants  from  April  15th  until  December  1,  1863, 
the  date  of  second  charter.  This  the  court  refused,  and 
plaintiff  excepted. 

2d.  That  the  plaintiff  was  entitled  to  recover  five  per  cent 
on  $200  per  day,  from  time  steamer  entered  into  service 
under  charter  party  of  April  15,  1862,  until  December  1, 
1863.  This  was  refused,  and  plaintiff  excepted. 

The  plaintiff 's  counsel  requested  the  court  to  rule  that  the 
indorsement  reducing  the  price  of  charter  from  $200  per  day 
unto  $120  per  day,  amounted  to  nothing  as  concerned  plain- 
tiff, and  he  was  entitled  to  recover  five  per  cent  on  $200  a 
day  for  whole  time.  This  was  refused,  and  plaintiff  excepted. 

Under  the  direction  of  the  court,  in  a  charge  correspond- 
ing with  the  above  rulings,  the  jury  found  a  verdict  for  the 
plaintiff  for  $42.05.  To  which  directions  the  plaintiff  again 
severally  excepted. 

The  appellant  proved  that  he  did  not  consent  to  the  reduc- 
tion of  the  $120,  nor  had  he  any  notice  of  it  until  just  before 
suit  commenced. 

In  entering  judgment  on  this  verdict,  the  judgment  roll 
contained  a  provision  awarding  the  plaintiff  judgment  for 
the  $42.05,  and  then  a  further  provision  that  the  defendant 
recover  of  the  plaintiff  their  costs,  $42.05,  and  that  judg- 
ments offset  each  other. 

DENNIS  McMAHON,  for  ike  appellant. 

I.  The  reasonable  construction  of  the  contract  under 
which  the  plaintiff  claimed  his  commission,  is : 

1.  An  agreement  to  pay  the  plaintiff  five  per  cent  on  the 
amount  to  be  received  by  the  respondents  under  the  charter 
of  April  15, 1862,  whether  it  be  $200  per  diem,  or  more  than 
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that  amount,  or  less  than  that  amount ;  otherwise  to  what 
do  the  words  "  more  or  less  "  refer  ? 

2.  To  keep  on  paying  to  the  plaintiff  that  amount  of  per 
centage  as  long  as  the  vessel  remained  in  government  ser- 
vice ;  otherwise  what  is  the  meaning  of  the  words  "  so  long 
as  she  remains  in  government  service  ?" 

Any  other  construction,  we  maintain,  was  erroneous,  and 
the  court  below  therefore  erred  in  their  rulings,  and  the 
plaintiff  was  entitled  to  recover  his  full  claim.  When  a 
clause  is  capable  of  two  significations,  it  should  be  under- 
stood in  that  which  will  have  some  operation,  rather  than 
in  that  in  which  it  will  have  none  (Archibald  agt.  Thomas,  3 
Cow.  284). 

The  whole  covenant  is  to  be  taken  together,  and  if  the 
intention  of  the  parties  be  doubtful,  that  construction  is  to 
be  adopted  which  is  most  beneficial  to  the  covenantee 
(Marvin  agt.  Stone,  2  Cow.  781). 

II.  The  circumstances  surrounding  the  contract  at  and 
subsequent  to  the  execution  and  duration,  give  effect  to  our 
construction  of  the  contract,  and  prove  the  error  of  the  court 
below. 

1.  The  commissions  agreed  to  be  paid  to  the  plaintiff  were 
actually  one  half  of  the  usual  commissions  in  such  cases. 

2.  The  charter  of  the  15th  of  April,  1862,  was  a  charter 
for  thirty  days,  and  as  much  longer  as  her  services  may  be 
required,  to  be  used  as  a  tug  or  transport  in  Chesapeake  Bay, 
where  she  must  proceed  with  all  practicable  dispatch,  and 
such  other  place  or  places  as  she  may  be  required,  &c. 

Thus  showing  that  all  parties  contemplated  that  the  gov- 
ernment would  keep  her  longer  than  the  chartered  term. 

3.  By  the  charter,  it  is  further  provided  that  at  its  expira- 
tion the  steamer  shall  be  returned  to  New  York,  and  com- 
pensation should  cease  when  she  should  be  so  returned. 
Thus  showing  that  the  parties  contemplated  that  the  vessel 
would  be  in  government  employ  under  that  chaster  for  a 
longer  period  than  the  thirty  days.     She  was  not  returned 
to  New  York  until  the  new  charter  was  made. 

4.  She  was  in  fact  in  the  government  employ  without  any 
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new  charter  from  April  15th,  1862,  until  December  1st,  1863, 
when  a  new  charter  was  made  out,  for  the  commissions  under 
which  no  claim  is  made. 

The  only  change  in  the  old  charter  in  the  meantime  being 
a  reduction  of  the  $200  per  day  to  $120  per  day. 

5.  The  parties:  viz  ;  the  government  and  the  owners  of  the 
boat,  notwithstanding  the  reduction,  considered  they  were 
acting  under  the  charter  of  April  15,  1862,  up  to  December 
1,  1863. 

All  the  defendants  bills  and  receipts  were  made  out  up  to 
December  1,  1863,  under  the  original  charter  of  April  15, 
1862.  Also  the  certificates  of  payment  indorsed. 

In  construing  a  written  instrument  it  is  proper  to  look  at 
all  the  surrounding  circumstances,  and  the  pre-existing  rela- 
tions between  the  parties  (Blossom  agt.  Griffin,  13  N.  Y.  R. 
569). 

III.  The  reduction  of  the  chartered  price  of  the  steamboat 
in  question,  from  $200  to  $120,  was  not  such  a  new  charter 
of  the  boat  as  would  defeat  the  plaintiff's  claim  to  his  com- 
missions ;  for, 

( a)  It  was  done  by  a  mere  indorsement  on  the  charter  of 
April  15,  1862. 

(b)  This  indorsement  was  done  without  the  knowledge  or 
consent  of  the  plaintiff. 

(c)  It  did  not  in  any  way  affect  the  other  provisions  of  the 
charter  of  April  15,  1862,  nor  was  it  intended  so  to  do, 
between  the  parties,  excepting  in  the  single  case  of  the 
amount ;  as  both  sides  acted  under  the  original  charter  in 
every  other  respect,  from  that  time  until  the  new  charter  of 
December  1,  1863,  was  made  up. 

(d)  The  words  "  more  or  less,"  contained  in  the  contract 
on  which  the  plaintiff  sued,  contemplated  that  the  right  to 
his  commissions  would  exist  notwithstanding  any  such  reduc- 
tion ;  even  if  it  did  not,  the  owners  of  the  vessel  could  not 
make  such  an  indorsement  without  the  plaintiff's  knowledge 
or  consent,  and  thereby  deprive  him  of  his  right  to  his  com- 
missions.    If  they  could,  in  the  face  of  the  provisions  of  the 
contract  on  which  he  sued,  they  could  do  so  by  the  slightest 
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diminution  in  the  amount  of  the  chartered  price,  at  any  time 
after  it  was  made. 

(e)  The  charter  itself  was  under  seal ;  the  indorsement 
was  by  parol  (15  Wend.  400).  To  give  effect  to  the  indorse* 
ment  amounting  to  a  new  charter,  it  must  appear  that  the 
parties  intended  a  surrender  of  the  original  charter  in  all  its 
parts  and  provisions,  not  a  mere  reduction  of  the  per  diem. 

A  broker  is  entitled  to  his  commissions  where  he  brings 
about  a  bargain,  charter  or  sale,  and  when  a  contract  is 
entered  into,  the  parties  to  it  cannot  afterwards,  by  agree- 
ment between  themselves,  withdraw  the  matter  from  the  bro- 
ker's hands,  and  deprive  him  of  his  commissions.  ( Wilkin- 
son agt.  Martin,  8  Carr.  &  P,  p.  3 ;  Chitty  on  Con.  0.  P. 
547  ;  Hosford  agt.  Wilson,  1  Taunt,  p.  12.) 

Fourth.  The  court  below  erred  in  refusing  to  rule  that  the 
indorsement  on  the  charter  of  April  15,  1862,  reducing  the 
price,  amounted  to  nothing  as  concerns  the  plaintiff,  and  that 
the  plaintiff  was  entitled  to  five  per  cent  on  $200  a  day  for 
the  whole  time. 

GILBEBT  DEAN,  for  respondents. 

I.  There  is  no  judgment  appealed  from.     This  court  has 
no  jurisdiction. 

The  award  of  judgment  provides  that  the  judgment  for  the 
appellant  for  $42.05,  and  for  the  respondents  for  $42.05  for 
costs,  should  respectively  offset  each  other.  The  judgments 
therefore  satisfied  each  other,  and  there  was  no  judgment  to 
appeal  from. 

II.  If  there  is  a  judgment,  then  the  agreement  becomes 
material.     That  agreement  is  limited  to  "  a  charter,"  and  the 
commissions  are  limited  to  the  charter  obtained  by  him  ;  that 
is,  "  five  per  cent  on  account  of  charter,"  not  charters. 

(a)  The  claim  of  the  plaintiff  is,  that  the  words  "  so  long 
as  she  remains  in  government  service,"  do  not  relate  to  this 
contract  or  charter,  but  that  the  vessel  was  mortgaged  to  the 
plaintiff  for  all  time. 

(b)  On  the  25th  March,  1863,  a  reduction  in  price  was 
VOL.  XXXTT.  20 
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made  to  $120  per  day.     This  was  in  Washington,  and  plain- 
tiff had  nothing  to  do  with  it. 

(c)  Anew  charter  party  was  made  in  December,  1863,  con- 
taining different  provisions  ;  one  as  to  the  value  of  the  ves- 
sel ;  and  it  was  agreed  that  it  should  take  effect  from  April 
1,  1863. 

(d)  Owners  objected  to  making  this  new  charter  party. 
Government  took  the  first  one,  considering  it  as  closed. 

III.  The  judge  decided  rightly  in  holding  that  the  charter 
ended  when  a  new  measure  of  compensation  was  agreed 
upon,  and  that  between  the  captain,  who  was  a  part  owner, 
and  the  government,  without  the  intervention  of  the  plaintiff. 
The  judgment  should  be  amrmed. 

IV.  The  contract  for  the  plaintiff's  commissions  was  con- 
tra bonos  mores  (American  Tool  Co.  agt.  Norris,  2  Wallace's  U. 
S.  Sup.  C.  Rep.  45). 

DENNIS  McMAHON,  in  reply. 

I.  Even  were  the  respective  awards  of  judgment  in  this 
case  considered  as  satisfying  each  other,  yet  such  satisfaction 
is  made  under  the  direction  of  the  court,  which  is  appealed 
from.     It  is  not  a  voluntary  satisfaction  on  the  part  of  the 
appellant. 

II.  The  case  of  American  Tool  Co.  agt.  Norris  (2  Wallace's 
Hep.  p.  45),  does  not  apply  to  this  case,  for  in  that  one  it  was 
the  partnership  interest  of  Norris  in  the  government  contract 
awarded  to  the  American  Tool  Co.,  which  shocked  the  legal 
sense  of  the  court.     The  government  was  defrauded  by  the 
extraordinary  compensation  paid.     In  the  case  at  bar,  it  is 
simply  one  of  a  broker  seeking  to  get  a  bona  fide  commission 
for  negotiating  a  charter,  at  a  rate  which  is  shown  to  be  one 
half  the  usual  commission  in  such  cases. 

The  case  of  Sedgurick  agt.  Stanton  (14  N.  Y.  E.  p.  289), 
displays  the  true  rule ;  also  MiUs  agt.  MiUs  (36  Barb.  p.  474). 

By  the  court,  CLEBKE,  J.     I.  The  respondents'  counsel 
makes  a  point  that  there  is  no  judgment  in  this  case,  and. 
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therefore,  nothing  to  appeal  from.  The  final  order  provides 
that  the  plaintiff  recover  of  the  defendants  $42.05  damages, 
"without  costs,  and  that  the  defendants  recover  of  the, plain- 
tiff $42.05  for  costs  and  disbursements,  and  that  the  said 
judgments  offset  each  other.  Thus  they  neutralize  each 
other ;  but  does  it  follow  that  there  is  no  judgment  ?  This 
order  is  something ;  it  is  a  decision — a  final  decision — and 
what  can  that  be  but  a  judgment  ?  The  respondents'  coun- 
sel is  not  correct,  therefore,  in  saying  there  is  nothing  to 
appeal  from.  There  is  something,  and  that  something  must 
be  deemed  nothing  else  than  a  judgment — a  judgment  by 
which  the  plaintiff  considers  he  has  suffered  wrong,  and 
which  he  maintains  is  erroneous.  The  right  of  appeal  could 
be  effectually  destroyed  in  many  cases  by  a  judge,  if  an 
arrangement  of  this  nature  should  have  the  effect  claimed 
by  the  defendants'  counsel.  A  judgment,  whatever  may  be 
its  provisions,  is  the  final  determination  of  the  rights  of  the 
parties  (Code,  §  245). 

II.  I  do  not  think  that  the  contract  upon  which  the  plain- 
tiff sues  is  void  on  the  ground  that  it  contravenes  public 
policy.  Sedgwick  agt.  Stanton  (14  N.  Y.  R.  289),  gives  us 
the  law  very  distinctly  on  this  point.  Contracts  illegal  at 
common  law,  as  being  contrary  to  public  policy,  are  those 
which  injuriously  affect  or  subvert  the  public  interest.  By 
the  written  contract  in  the  case  above  referred  to,  the 
assignor  of  the  plaintiff  undertook  to  obtain,  at  his  own 
expense,  from  the  state  for  Stanton,  a  title  to  a  lot  in  Syra- 
cuse, which  Stanton  then  occupied  and  used  for  a  store-yard, 
for  which  service  Stanton  agreed  to  convey,  when  the  title 
should  be  obtained,  one  undivided  hah*  of  the  said  lot.  It 
was  held  that  no  public  interest  was  violated  in  the  perform- 
ance of  this  contract.  Its  purpose  was  to  induce  the  com- 
missioners of  the  land  office  to  act  upon  the  question  of 
Stanton's  preemptive  right  to  the  lot.  It  was  declared  valid, 
and  the  judgment  against  Stanton  was  affirmed. 

In  Mills  agt.  Mills  (36  Barb.  474),  the  agreement  was  to 
convey  land  to  another  upon  the  consideration  that  the  lat- 
ter would  give  all  the  aid  in  his  power,  spend  his  time  and 
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use  his  utmost  influence  and  exertions  to  procure  the  passage 
of  a  law  pending  before  the  legislature,  granting  authority 
to  the  covenantor  to  construct  a  rail  track  for  the  run- 
ning of  cars  on  Division  avenue,  Williamsburgh.  In 
the  language  of  the  justice  who  delivered  the  opinion 
in  this  case,  "the  plaintiff  was  not  employed  as  he 
lawfully  might  be  to  prosecute  a  private  claim,  nor  to 
collect  information,  prepare  statements  and  furnish 
arguments  freely  and  openly  to  a  legislative  committee, 
in  favor  of  any  public  measure  which  might  incidentally 
benefit  individuals  ;"  but  he  was  to  use  such  exertions  and 
influences  covertly,  as  have  done  so  much  to  corrupt  the 
public  morals  and  impair  the  public  virtue  of  the  state  and 
nation.  It  was  held,  that  although  some  of  the  other  con- 
siderations mentioned  in  the  agreement  were  unexceptiona- 
ble, it  was  nevertheless  void,  on  account  of  the  provisions  to 
which  I  have  referred. 

In  the  case  before  us,  the  defendants  agreed  to  pay  the 
plaintiff  a  certain  commission  for  obtaining  a  charter  from 
the  United  States  government  for  their  steamship.  We  are 
not  to  presume  necessarily,  because  this  was  a  charter  to  be 
obtained  from  the  government,  that  any  corruption  or  impro- 
per influences  were  to  be  resorted  to,  or  that  the  under- 
taking was  injuriously  to  affect  or  subvert  the  public  inter- 
est. We  are  not  to  presume  anything  wrong  in  a  transaction 
in  which  the  government  is  concerned,  any  more  than  where 
private  individuals  are  alone  concerned.  The  plaintiff  had 
as  good  a  right  to  obtain  a  charter  of  this  kind  for  any  other 
person,  as  he  would  have  to  obtain  one  for  himself.  If  the 
defendants  thought  it  best  to  employ  an  agent  to  procure 
this  charter,  who,  perhaps,  possessed  better  tact  at,  and  had 
more  time  to  devote  to  this  business,  they  had  a  perfect  right 
to  do  so,  and  by  doing  so  were  not  doing  anything  necessa- 
rily detrimental  to  the  public  interests,  the  contract  then  is 
valid. 

III.  How  far  are  the  defendants  made  liable  by  it? 
They  promised  to  pay  the  plaintiff  five  per  cent  on  amount 
of  charter,,  say  $200  per  diera,  more  or  less,  so  long  as  the 
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vessel  shall  remain  in  government  service.  The  charter  was 
obtained  by  the  agency  of  the  plaintiff,  and  the  government 
paid  defendants  $200  per  diem  until  March  25,  1863,  when 
it  reduced  the  per  diem  compensation  to  $120.  The  defend- 
ants admitted  that  they  were  bound  to  pay  the  commissions 
to  March  25,  1863,  but  as  the  compensation  was  reduced  on 
that  day,  they  maintain  the  charter  which  the  plaintiff 
obtained  ceased  to  exist,  and  from  that  day  he  is  entitled  to 
no  commission.  But  the  precise  instrument  on  which  the 
charter  was  written,  was  retained  between  the  defendants 
and  the  government.  Nothing  was  altered ;  not  a  single 
provision  struck  out  or  modified ;  the  only  change  rela- 
ted to  the  compensation,  and  that  was  merely  indorsed 
upon  the  instrument.  This  instrument  was  dated  the  15th 
of  April,  1862  ;  it  was  of  considerable  length ;  contained 
numerous  provisions  ;  is  very  specific ;  is  very  carefully 
prepared,  and  is,  as  I  have  said,  retained  by  the  defendants 
and  the  government,  as  the  compact  by  which  they  are  to 
be  governed  during  the  continued  employment  of  the  vessel 
by  the  latter.  They  both,  however,  seem  to  think  that  cir- 
cumstances render  it  proper  that  the  compensation  should 
be  reduced,  and  they  signify  this  opinion  by  an  indorsement 
on  this  same  instrument.  In  every  other  respect,  not  in  the 
least  degree,  is  a  single  sentence  or  word  altered,  and,  in  the 
words  of  the  agreement,  "the  vessel  remained  in  govern- 
ment service."  The  indorsement,  in  my  opinion,  has  not 
affected  the  identity  of  the  instrument  or  the  transaction ; 
and  the  defendants  are  liable  for  a  commission  of  five  per 
cent  on  $200  per  diem  to  March  25,  1863,  and  on  $120  per 
diem  from  that  date  to  December  1,  1863. 

The  judgment  should  be  reversed. 

New  trial  ordered,  costs  to  abide  event. 
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NEW  YOKK  SUPEKIOE  COURT. 

JOHN  C.  WALKENSHAW  and  another,  survivors,  &c.,  of  HER- 
MANN A.  SCHLUCHEB,  on  behalf  of  themselves  and  all  other 
creditors  of  the  firm  of  "JOHN  G.  PEBZEL,"  electing  to 
come  in,  &c.  agt.  JOHN  G.  PEBZEL. 

A  notice  of  motion,  served,  cannot  be  withdrawn  or  countermanded,  withont  pay- 
ment of  the  costs  of  the  motion. 

But  where  a  motion  as  originally  noticed  was  let.  For  leave  to  add  parties  defend- 
ant :  2d.  For  an  injunction  and  receiver  :  Held,  that  these  motions  were  dis- 
tinct, and  that  the  first  part  of  the  motion  might  be  withdrawn,  leaving  the 
second  part  still  pending,  without  payment  of  the  costs  of  the  motion. 

JV<?ir  parties  cannot  be  added  to  the  action  without  amendment  of  the  snmmons  ; 
and  the  summons  cannot  be  amended  of  course  under  section  172  of  the  Code, 
but  leave  of  the  court  to  amend  must  be  obtained  under  section  173. 

A  plaintiff  can  obtain  leave  to  amend  the  summons  under  the  general  prayer  con- 
tained in  his  notice  of  motion,  to  wit :  "for  such  other  order  or  relief  as  the  court 
shall  see  fit  to  grant." 

When  a  party  asks  leave  of  the  court  to  bring  in  new  parties,  he  necessarily 
includes  in  that  request,  a  further  request  for  leave  to  make  such  amendment 
and  take  such  steps,  as  shall  be  requisite  to  bring  into  court  such  new  parties. 

Provision  may  be  made  in  the  order  allowing  new  parties  to  be  brought  in,  for 
the  amendment  of  the  summons  and  complaint,  and  the  service  of  the  sum- 
mons upon  the  new  parties,  and  the  service  of  the  amended  complaint  upon  the 
parties  already  in,  specifying  in  detail  the  proper  proceedings  to  pursue,  or  it 
may  simply  allow  them  to  be  brought  in,  and  the  necessary  amendments  to  be 
made  to  the  summons  and  complaint,  leaving  the  plaintiff  to  thereafter  conduct 
dis  proceedings  regularly,  at  his  own  periL 

At  Chambers,  December,  1866. 

Decided  December  12,  1866. 

MOTION  to  amend,  &c. 

The  plaintiffs  in  this  case  made  a  motion,  1st.  Asking  to 
bring  in  the  executors  of  H.  A.  Schlucher,  deceased,  as  par- 
ties defendant,  and  the  general  guardian  of  his  infant  chil- 
dren. 2d.  Asking  for  the  appointment  of  a  receiver  of  the 
effects  of  the  defendant. 

This  motion  was  adjourned  by  the  court  for  one  week. 
The  plaintiffs  thereupon,  on  the  same  day  that  the  first 
motion  was  adjourned,  procured  another  order  to  show  cause 
why  the  executors  of  H.  A.  Schlucher,  and  the  general  guar- 
dian of  the  infant  children,  should  not  be  made  parties 
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defendant,  and  served  a  notice  on  the  defendant's  attorneys 
that  so  much  of  the  first  motion  as  sought  to  make  the  exe- 
cutors and  guardian  parties,  was  thereby  withdrawn. 

• 
IRA  D.  WARREN,  for  motion. 

J.  L.  JERNEGAN,  opposed. 

JONES,  J.  It  is  settled  in  this  court  that  a  notice  of  motion 
cannot  be  withdrawn  or  countermanded,  without  payment 
of  the  costs  of  the  motion.  I  see  no  reason  for  departing 
from  this  practice.  The  case,  however,  does  not  fall  within 
such  principle. 

The  motion  as  originally  noticed,  was  1st.  For  leave  to 
add  parties  defendant.  2d.  For  an  injunction  and  receiver. 
These  two  motions  are  distinct.  The  first  part  of  the  orig- 
inal motion  has  been  withdrawn,  leaving  the  matter  as  to  the 
second  part  still  pending.  This  can  be  done  without  pay- 
ment of  costs  of  motion. 

It  is  undoubtedly  true,  that  new  parties  cannot  be  added 
to  the  action  without  amending  the  summons,  and  equally 
true  that  the  summons  cannot  be  amended  of  course,  under 
section  172  ;  but  leave  of  the  court  to  amend  it  must  be 
obtained  under  section  173. 

The  defendant  in  opposing  this  motion,  calls  to  his  aid  the 
above  principles,  and  insists  that  leave  to  amend  the  sum- 
mons cannot  be  given  on  this  motion,  because  that  relief  is 
not  specifically  asked  for  by  the  notice.  I  think  he  is  mis- 
taken. The  plaintiff  can  obtain  leave  to  amend  the  sum- 
mons under  the  general  prayer  "  for  such  other  order  or 
relief  as  the  court  shall  see  fit  to  grant."  (Martin  agt.  Kan- 
ouse,  2  Abb.  P.  B.  390  ;  Becker  agt.  Mitchell,  5  Id.  453.) 

But  further,  plaintiffs'  order  to  show  cause  is  "  why  the 
executors  of  Hermann  A.  Schlucher  and  the  guardian  of  his 
infant  children,  should  not  be  made  parties  to  this  action  ?" 
This  is  the  principal  relief  asked  for  ;  the  amendment  of  the 
summons  and  complaint  is  but  the  mere  incident  to  the  relief 
asked  for.  Such  amendment  is  but  the  formal  way  of  bring- 
ing the  new  parties,  after  leave  to  bring  them  in  is  granted. 
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When  a  party  asks  leave  of  the  court  to  bring  in  new  par- 
ties, he  necessarily  includes  in  that  request  a  further  request 
for  leave  to  make  such  amendment,  and  take  such  steps  as 
shall  be  requisite  to  bring  into  court  such  new  parties. 

It  is  urged  that  when  new  parties  are  added,  the  com- 
plaint, if  its  allegations  do  not  already  show  a  cause  of  action 
against  them,  must  be  amended  so  as  to  show  such  cause  of 
action ;  and  if  amended,  then  the  amended  complaint  must 
be  served  upon  parties  already  in,  and  such  parties  must 
have  the  usual  time  to  answer. 

It  is  also  urged  that  the  new  parties  must  be  brought  in 
either  by  service  of  the  amended  summons  or  voluntary 
appearance  ;  and  that,  therefore,  either  issue  must  be  joined 
as  to  such  new  parties  or  their  default  taken,  before  the  case 
is  in  a  position  to  be  brought  to  trial  as  to  the  parties  already 
in. 

All  this  is  very  true.  Provision  may  be  made  in  the  order 
allowing  new  parties  to  be  brought  in  to  meet  the  various 
matters,  or  the  order  may  simply  allow  them  to  be  brought 
in,  and  the  necessary  amendments  to  be  made  to  the  sum- 
mons and  complaint,  leaving  the  plaintiff  to  thereafter  con- 
duct his  proceedings  regularly  at  his  own  peril. 

I  am  unable  to  perceive  how,  in  any  aspect  of  the  case, 
the  guardian  of  the  infants  is  either  a  necessary  or  proper 
party.  I  therefore  cannot  grant  leave  to  add  him  as  a  party. 

Motion  granted,  so  far  as  to  give  plaintiff  leave  to  add 
parties  defendant  the  executors  of  A.  Shclucher,  and  to  make 
the  necessary  amendments  to  the  summons  and  complaint 
for  that  purpose. 

No  costs  of  motion.  The  order  to  be  settled  on  one  day's 
notice. 
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COUET  OF  APPEALS. 

DENNIS  MCMAHON,  assignee  of  CHARLES  T.  HARRISON,  plain- 
tiff and  appellant  agt.  THOMAS  E.  ALLEN,  defendant  and 
respondent. 

1.  Where  facts  are  fotmd  by  a  referee  in  his  report,  on  which  judgment  in  con- 
formity with  the  report  is  entered,  in  case  the  judgment  is  reversed  at  general 
term  and  new  trial  granted,  but  the  findings  are  not  interfered  with  by  the 
general  term  in  their  decision,  on  an  appeal  to  the  court  of  appeals  from  such 
order  granting  a  new  trial,  the  latter  court  are  not  at  liberty  under  section  272 
of  the  Code  to  weigh  the  evidence,  and  to  determine  whether  or  not  they  should 
have  reached  the  same  conclusion  as  the  referee. 

2.  "Where  a  transfer  of  property  real  and  personal,  is  obtained  fraudulently  and 
inequitably,  by  false  representations  made  by  the  transferee  to  the  transferor — 
by  abuse  of  a  fiduciary  relationship — by  practice  on  a  reckless  and  improvident 
Bailor — and  where  the  transferor  makes  a  subsequent  conveyance  of  his  pro- 
perty and  causes  of  action  to'the  plaintiff  for  the  benefit  of  his  creditors,  by  a 
voluntary  assignment ;  such  voluntary  assignee  may  maintain  in  his  own  name 
a  bill  to  set  aside  the  first  conveyance,  as  having  been  fraudulently  and  inequi- 
tably obtained. 

8.  The  decision  of  the  general  term  in  New  York,  in  this  case  (34  Barb.  p.  56),  on 
that  point  overruled.  And  the  late  case  of  Dickinson  agt.  BurreU  (Law  Rep, 
Equity  Series,  1866,  part  3,  March,  p.  337),  approved  of  as  a  well  considered 
case. 

4.  The  case  of  Prosser  agt.  Edmonds  (1  Young  &  Coll.  Eq.  Eep.  481),  and  NicoU 
agt.  The  New  York  and  Erie  Railroad  Co.  2  Kern.  121),  explained  and  com-i 
mented  on. 

5.  The  cases  of  Livingston  agt.  Peru  Iron  Co.  (9  Wend.  511),  and  Totes  agt.  Wil- 
liamson (1  Law  Rep.  Eq.  Series,  p.  528),  approved  of. 

6.  A  person  standing  in   a  fiduciary  relation  to  an  heir  or  person  entitled  to  pro- 
perty, cannot  enter  into  any  treaty  for  the  purchase  of  that  estate,  without  com- 
municating to  him  every  particle  of  information  that  he  himself  possessed  with 
respect  to  its  value. 

On  appeal  from  the  First  Judicial  District. 

THIS  is  an  appeal  from  a  decision  of  the  general  term 
of  the  first  district,  reversing  a  judgment  entered  on  a  report 
of  the  late  William  Kent,  referee.  The  plaintiff,  as  assignee 
of  Charles  T.  Harrison,  for  the  general  benefit  of  creditors, 
commenced  a  suit  to  set  aside  a  conveyance  to  the  defend- 
ant by  said  Harrison,  of  the  latter's  interest,  derived  under 
his  mother's  will,  and  to  recover  possession  of  the  property, 
on  the  ground  that  it  was  obtained  by  fraud. 

Tho  referee  decided  that  the  conveyance  was  obtained  by 
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the  defendant  by  fraud  practiced  by  him  on  the  said  Harri- 
son, to  whom  he  stood  in  a  fiduciary  relation,  and  to  whom 
he  was  indebted  at  the  time  of  obtaining  the  conveyance, 
and  who  was  a  mariner  in  a  distressed  and  needy  condition, 
with  reckless  and  improvident  habits  ;  and  that  the  convey- 
ance was  therefore  void,  and  should  be  set  aside. 

The  referee  found  certain  facts,  and  arrived  at  the  conclu- 
sions of  law  set  forth  in  the  opinion  of  this  court. 

The  general  term  reversed  the  judgment  on  a  pure  ques- 
tion of  law,  viz  :  that  the  assignment  to  the  plaintiff  by  Charles 
T.  Harrison,  did  not  vest  the  plaintiff  with  the  right  to  bring 
the  action  in  his  oivn  name. 

The  plaintiff  below  appealed  from  that  reversal,  under  and 
pursuant  to  subdivision  2,  of  section  11  of  the  Code,  and 
gave  the  stipulation  therein  provided. 

The  decision  of  the  general  term  is  reported  in  34  Barb. 
Rep.,  p.  561.  This  case  has  been  before  the  supreme  court 
several  times  on  questions  of  practice.  (See  McMahon  agt. 
Allen,  7  Abb.  Pr.  R.p.l;  12  Id.  p.  275;  14  Id.  p.  220 ;  22 
How.  Pr.  R.  p.  193.) 

DENNIS  MCMAHON,  in  person. 

I.  The  assignment  to  the  plaintiff  below  was  in  form  suffi- 
cient to  convey  to  him  any  right  which  Charles  T.  Harrison 
could  legally  assign  to  avoid  his  prior  conveyance  to  the  plain- 
tiff below. 

f a)  It  was  general  on  its  face,  of  aU  the  property  real  and 
personal,  and  rights  of  property  real  and  personal,  and  con- 
tained all  the  apt  words  required  by  law  to  pass  real  estate, 
viz  :  "  grant,  bargain,  sell  and  assign,"  and  was  sealed,  deli- 
vered and  acknowledged.  (McKee  agt.  Jitdd,  2  Kern.  p.  622 ; 
Waldron  agt.  WiUard,  17  N.  Y.  R.  466,  8.  P.) 

(b)  It  directed  the  assignee  in  the  first  place  to  collect  in, 
sue  for  and  recover,  the  said  property  of  said  Charles  T.  Har- 
rison. 

The  general  term  in  their  opinion,  concede  that  the  assign- 
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inent  in  form  would  convey  to  the  plaintiff  the  right  of 
Charles  T.  Harrison,  if  it  were  assignable. 

II.  Irrespective  of  the  power  to  assign  a  right  to  impeach 
the  prior  conveyance,  the  assignment  was  a  conveyance  of 
the  property  of  the  assignor  to  the  present  appellant,  as 
grantee  or  owner  of  the  property,  the  plaintiff  has  a  right  to 
sustain  this  action. 

The  objection  to  the  assignment  operating  as  a  conveyance 
of  the  house  in  Houston  street  (which  was  the  principal  part 
of  the  property  assigned),  were  — 

(a)  That  it  was  an  assignment  of  interest  in  lands,  void 
by  the  statutes,  relative  to  champerty  and  maintenance  (2  R. 
S.  691,  0.  P.  §  6). 

(b)  That  it  was  a  conveyance  of  lands  held  adversely, 
and,  therefore,  void  by  the  statute  (1  E.  S.  0.  P.  739,  §  147). 

(a)  As  to  the  first  objection  :  the  general  term  below  quote 
with  approbation  the  rule  that  rights  of  entry  are  not  assign- 
able ;  a  brief  reference  to  that  rule  and  its  reasons,  and  the 
decisions  thereupon,  will  establish  that  this  ground  of  objec- 
tion is  untenable  in  this  case.  (See  Coke  on  Lit.  214  [§  b], 
§  347.)  "  Here  Littleton  reciteth  one  of  the  maxims  of  the 
common  law,  and  the  reason  hereof  is  for  avoiding  of  mainten- 
ance, suppression  of  right  and  stirring  up  of  suits  ;  and,  there- 
fore, nothing  in  action  entree  or  re-entree  can  be  granted 
over,  for  so  under  color  thereof,  pretended  titles  might  be 
granted  to  great  men,  whereby  right  might  be  trodden  down, 
and  the  weak  oppressed,  which  the  common  law  forbiddeth, 
as  men  to  grant  before  they  be  in  possession." 

Nevertheless,  Coke  makes  various  diversities  to  this  rule. 
The  statute  of  32  Henry  VIII  (chap.  34)  ;  2  Revised  Statutes, 
505  (§  30),  however,  extended  the  right  of  re-entry  to  assign- 
ees, grantees,  &c.,  of  the  reversion,  in  cases  of  leases  and 
of  particular  estates,  as  against  the  lessee,  his  heirs  and 
assigns.  And  our  statute  of  1805,  still  further  extended  the 
assignability  of  leasehold  estates,  but  now  by  our  statute  (1 
R.  S.  725,  §  35),  expectant  estates  are-  descendible,  devisable  and 
alienable,  in  the  same  manner  as  estates  in  possession.  This 
rule  of  not  assigning  the  right  of  re-entry,  has  been  abroga- 
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ted  in  Pennsylvania,  as  incompatible  with  our  republican 
institutions,  by  Stover  agt.  Whitman,  in  6  Binney,  ^.416. 

And  the  late  causes  in  our  own  courts,  in  effect,  dispose 
of  the  reason  of  the  aforesaid  common  law  rule  forbidding 
the  transfers  of  the  right  of  entry.  The  reason  ceasing,  the 
rule  itself  should  cease.  (ThaUhimer  agt.  Brinkerhqff,  3  Cow. 
633,  opin.  648 ;  Gitteland  agt.  Failing,  5  Denio,  308 ;  Mott 
agt.  Small,  20  Wend.  221  and  222 ;  Id.  p.  405  ;  Sedgurick  agt. 
Stanton,  14  N.  Y.  JR.  pp.  295  to  301 ;  Van  Rensselaer  agt. 
Read,  26  N.  Y.  R.  opin.  579.) 

The  provisions  of  the  Revised  Statutes  relative  to  cham- 
perty (2  R.  S.  691,  0.  P.  §  6),  do  not  apply  to  this  case. 

1st.  The  thing  forbidden  is  the  buying  or  selling  of  any 
pretended  right  or  title  to  any  lands,  tenements  or  heredita- 
ments. 

The  case  as  found  by  the  referee  below,  is  not  one  of  a 
purchase  of  a  pretended  right,  but  is  one  of  a  bona  fide  assign- 
ment to  the  plaintiff  as  trustee,  for  the  general  benefit  of 
creditors  of  a  valid  estate,  whereof  the  assignor  has  been 
defrauded  by  the  wrongful  act  of  the  defendant  below. 

2d.  The  statute  forbids  such  sale  unless  the  "  grantor  shall 
have  been  in  possession  *  *  *  or  have  taken  the  rents 
and  pro/its  thereof  for  the  space  of  one  year  before  such  grant." 

5.  Nevertheless,  even  if  the  conveyance  were  vpid  by  the 
doctrine  of  maintenance,  yet  by  the  following  decisions  the 
conveyance  is  good  as  between  the  plaintiff's  assignor  and 
the  plaintiff.     It  is  only  void  as  against  him  who  hath  right. 
( Van  Hoesen  agt.  Benham,  15    Wend.  p.  164 ;  Keneda  agt. 
Gardner,  3  Barb.  593  ;  Livingston  agt.  Proseus,  2  Hill,  528 ; 
Cameron  agt.  Irwin,  5  Hill,  282.) 

The  referee  having  found  that  the  defendant's  title  was 
acquired  by  fraud,  he,  therefore,  hath  no  right  (Crary  agt. 
Goodman,  22  N.  Y.  p.  177). 

6.  The  case  of  NichoU  agt.  The  N.  Y.  and  Erie  Railroad 
Co.  (2  Kern.  p.  121),  cited  by  the  general  term  below,  in 
deciding  that  a  mere  right  of  entry  is  not  assignable,  does 
not  go  to  the  extent  claimed  for  it  by  the  general  term.     It 
in  effect  decides  that  the  mere  possibility  that  an  estate  will 
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be  defeated  by  the  breach  of  a  condition  subsequent,  is  not 
assignable  ;  although  it  holds  that  the  grantor  of  the  estate 
or  his  heirs,  may  take  advantage  of  the  breach.  The  court 
says,  that  a  mere  failure  to  perform  a  condition  subsequent, 
does  not  divest  the  estate.  The  grantor  or  his  heirs,  may 
not  choose  to  take  advantage  of  the  breach,  and  until  they 
do  so,  by  entry  or  by  what  is  now  made  by  statute  its  equiv- 
alent, there  is  no  forfeiture  of  the  estate.  But  the  court  say, 
what  is  meant  by  possibilities  coupled  with  an  interest,  is 
of  a  very  different  character,  as  may  be  seen  by  reference  to 
4  Kent,  262,  0.  P.,  and  13  Wend.,  pp.,  192,  193  and  194. 

On  referring  to  these  authorities,  the  case  in  13  Wendell, 
it  will  be  found  that  every  species  of  a  possibility,  if  coup- 
led with  a  vested  interest  in  land,  is  descendible,  devisable 
and  assignable. 

The  late  case  of  Dickinson  agt.  Burrill  (Law  Hep.  Equity 
Series,  1866,  Part  3,  Mar.  p.  337),  is  directly  in  point. 

Apply  these  principles  to  the  cause  at  bar  ;  it  will  be  quite 
evident  that  Charles  T.  Harrison  had  the  right  to  assign  the 
property  in  question,  so  as  to  vest  in  the  plaintiff  the  equi- 
table estate  in  the  property  in  controversy,  and  the  right  to 
recover  it  in  the  hands  of  the  defendant. 

The  general  term  in  their  opinion  say,  that  the  deed  given 
by  Charles  T.  Harrison  to  the  defendant  was  voidable,  not 
void,  and  must  so  remain  until  declared  so  by  the  court  ; 
and  it  cites  several  cases  from  Johnson's  Reports  sustaining 
that  doctrine.  On  examining  every  one  of  these  cases,  they 
will  be  found  to  arise  as  between  creditors  of  the  grantor 
and  a  bona  fide  purchaser  from  the  fraudulent  grantee  with- 
out notice,  and  have  no  precise  application  to  our  case  at 
bar  —  wherein  the  assignor  of  the  plaintiff  is  found  by  the  ref- 
eree to  have  been  absolutely  cheated  out  of  his  property  by  a 
fraudulent  grantee,  and  the  question  arises  between  the 
assignee  for  general  benefit  of  creditors  of  the  party  defrau- 
ded and  the  fraudulent  grantee  —  no  rights  of  a  bona  fide  pur- 
chaser without  notice,  intervening  or  arising. 

Chief  Justice  MAKSHALL,  in  Fletcher  agt.  Peck  (6  Cranch, 
133),  states  the  rule  properly  :  If  a  suit  be  brought  to  set 
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aside  a  conveyance  obtained  by  fraud,  and  the  fraud  be 
clearly  proved,  the  conveyance  will  be  set  aside  as  between 
the  parties ;  bnt  the  rights  of  third  persons,  who  are  pur- 
chasers without  notice,  for  a  valuable  consideration,  cannot 
be  disregarded.  But  it  will  be  found  by  reference  to  Ander- 
son agt.  Roberts  (18  Johns,  p.  512),  that  the  reason  why  bona 
fide  purchasers  are  protected  is  because  of  the  statute  13 
Elizabeth,  chapter  5,  section  3  (2  Rev.  L.  134).  Crary  agt. 
Goodman  (22  N.  T.  R.  p.  177) ;  Livingston  agt.  Peru  Iron 
Co.  (9  Wend.  511, 523) ;  Mead  agt.  Sunn  (32  N.  T.  R.  p.  275), 
hold  that  as  between  the  parties,  the  fraudulent  grantee  has 
no  title — the  deed  is  a  nullity.  If  then  a  nullity,  Charles  T. 
Harrison  was  rightfully  the  owner  of  the  property  assigned, 
and  had  the  right  to  vest  the  plaintiff  with  the  same,  and 
the  right  to  have  his  deed  impeached. 

(b)  The  second  objection  to  the  conveyance,  viz  :  that  the 
assignment  to  the  plaintiff  was  void  because  it  was  a  con- 
veyance of  lands,  held  adversely  (1  R.  S.  0.  P.  §  147). 

Under  the  findings  (see  same  quoted  in  opinion),  we  sub- 
mit that  the  defendant  below  could  not  maintain  that  he 
was  under  the  term  of  the  statute  (1  R.  S.  739  0.  P.  §  147), 
holding  the  property  in  controversy  under  a  title  adversely  to 
the  grantor  (Charles  T.  Harrison),  so  as  to  avoid  the  latter's 
assignment  to  the  plaintiff  below. 

1.  For  a  fraudulent  title  is  not  the  basis  of  an  adverse  pos- 
session.    (Livingston  agt.  Peru  Iron  Co.  9  Wend.  511 ;  Crat  y 
agt.  Goodman,  22  N.  Y.  R.  p.  170 ;   Woodward  agt.  McRey- 
nolds,  1   Chand.  Nisi  R.  250 ;    Van  Hoesen  agt.  Benham,  15 

Wend.  164.) 

2.  The  defendant  below  standing  in  a  fiduciary  relation  to 
the  assignor,  at  the  time  he  took  the  conveyance  from  him, 
in  fact  was  his  trustee,  holding  those  lands  in  question  sub- 
ordinate to  him   (Baker  agt.    Whiting,  3  Sum.  475,  481  to 
487). 

3.  Under  sections  81  and  82  of  the  Code,  such  a  holding 
is  not  an  adverse  possession. 

IV.  The  case  of  Livingston  agt.  Peru  Iron  Co.  (9  Wend. 
511),  was  not  overruled  by  the  case  of  Humbert  agt.  Trinity 
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Church  (24  Wend.  610  and  635),  as  supposed  by  the  general 
term  below.  (See  Crary  agt.  Goodman,  22  N.  Y.  R.  p.  177). 
SELDEN,  J.,  in  the  latter  case  shows  that  the  two  cases  are 
not  antagonistic. 

Irrespective  of  the  question  as  to  whether  or  not  the 
assignment  to  the  plaintiff  was  valid  as  a  conveyance  of  the 
estate,  we  submit  it  was  valid  as  a  conveyance  of  a  right  in 
the  plaintiff  to  avoid  by  action  in  his  own  name,  the  fraudu- 
lent conveyance  on  the  defendant,  because,  — 

V.  The  assignor  of  the  plaintiff  below  could  avoid  his 
prior  conveyance  to  the   defendant  below,  in  an   action 
brought  by  himself  to  impeach  the  conveyance  on  the  ground 
of  its  being  obtained  by  fraud  or  covin. 

(a)  This  is  conceded  by  the  general  term.     (See  opinion, 
fol.  775  ;  Livingston  agt.  Proteus,  3  Hill,  528,  529.) 

(b)  Fraud  destroys  the  contract  ah  initio,  and  the  fraudu- 
lent purchaser  has  no  title  (Chitty  on  Contracts,  406,  678,  681, 
Am.  ed.  of  1842).     The  deed  is  a  nullity.      (Livingston  agt. 
Peru  Iron  Co.  9  Wend.  511-523  ;  Crary  agt.  Goodman,  22  N. 
T.  E.  p.  177  ;  observations  of  SELDEN,  J.) 

(c)  The  referee  found  that  the  conveyance  to  the  defend- 
ant below,  was  obtained  by  him  by  a  fraud  practiced  on  the 
plaintiff's  assignor. 

(d)  A  possession  fraudulently  taken,  is  unavailable  to  the 
party  (6  Wheat,  p.  580). 

(e)  In  Mead  agt.  Bruen  (32  N.  Y.  B.  p.  275),  the  court 
held  that  a  contract  obtained  by  fraudulent  means,  though 
perfect  in  form  is  void  in  law. 

VI.  Charles  T.  Harrison  then  having  the  right  to  impeach 
his  own  conveyance,  on  the  ground  of  its  having  been  pro- 
cured by  fraud,  we  submit  could  assign  the  property  so  con- 
veyed, and  also  a  right  to  impeach  the  conveyance,  and  the 
view  of  the  general  term  denying  such  right,  is  untenable. 

(a)  The  following  cases  show  that  the  assignment  by 
Charles  T.  Harrison  to  the  plaintiff  below,  would  be  good  as 
between  the  assignor  and  the  plaintiff,  notwithstanding  that 
the  defendant  was  holding  adversely  to  the  assignor,  and 
would  authorize  the  plaintiff  to  maintain  an  action  to  set 
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aside  the  prior  conveyance,  for  his  (the  plaintiff's)  benefit, 
which  action  the  assignor  could  not  discontinue.  (Livings- 
ton agt.  Proteus,  2  Hill,  528  ;  Cameron  agt.  Irwin,  5  Hid, 
282  ;  Kenada  agt.  Gardner,  3  Barb.  593  ;  Lawrence  agt.  Bay- 
ard, 7  Paige,  76.) 

The  general  term  below  refer  to  this  position,  and  do  not 
dispute  it.  (See  Van  Rensselaer  agt.  Head,  26  N.  Y.  R.  p. 
379,  observations  by  SELDEN,  J. ;  Main  agt.  Davis,  32  Barb. 
B.  p.  469.) 

(b)  It  is  therefore  apparent  that  the  true  party  in  interest 
is  the  assignee,  inasmuch  as  the  fruits  of  the  action  would 
belong  to  him  as  such,  and  not  to  his  assignor. 

(c)  Section  111  of  the  Code  here  interposes,  and  provides 
that  the  action  must  be  brought  in  the  name  of  the  true 
party  in  interest.     The  subsequent  clauses  of  that  section 
as  they  now  appear  in  the  Code,  were  created  by  an  amend- 
ment of  the  Code  in  1862.     We  are  to  have  this  question 
decided  by  the  provisions  of  the  section  111,  as  it  existed 
prior  to  that  amendment. 

(d)  Section   113  provides  that  a  trustee  of 'an  express 
trust  may  sue  as  plaintiff,  without  joining  with  him  the  per- 
son for  whose  benefit  the  action  is  prosecuted.    An  assignee 
for  the  general  benefit  of  creditors,  is  a  trustee  of  an  express 
trust  (Cunningham  agt.  McGregor,  12  How.  303). 

The  assignor  and  creditors  are  before  the  court  by  repre- 
sentation (Mead  agt.  MitcheU,  5  Abb.  106). 

See  Hooker  agt.  Eagle  Bank  of  Rochester  (30  N.  T.  R.  p. 
83),  which  among  other  things  hold  that  under  the  Code  an 
assignment,  valid  as  an  equitable  assignment,  is  equally 
valid  at  law.  (McKee  agt.  Judd,  2  Kern.  622 ;  Brady  agt. 
Burrill,  1  Abb.  76 ;  Butler  agt.  N.  T.  and  Erie  Railroad  Co. 
22  Barb.  110.) 

This  last  case  cites  and  disapproves  of  18  Barb.,  500  ;  17 
Barb.,  468 ;  1  E.  D.  Smith's  R.,  73.  (Field  agt.  The  Mayor, 
2  Sdd.  187  ;  Quin  agt.  Moore,  15  N.  T.  R.  432  ;  Meech  agt. 
Stover,  19  N.  Y.  R.  26.) 

(e)  A  general  assignment  for  the  benefit  of  creditors,  is 
considered  a  valid  conveyance,  founded  upon  a  valuable  con- 
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sideration,  and  good  against  creditors  proceeding  adverse  to 
it.  (Sewatt  agt.  Marwood,  9  B.  &  C.  300  ;  Nichols  agt.  Hun- 
ford,  4  Johns.  C.  532 ;  McKee  agt.  Judd,  2  Kern.  622.) 

At  any  rate,  the  assignment  here  passed  to  the  plaintiff 
below,  the  estate  undisposed  of  to  the  defendant.  If  no 
estate  was  disposed  of  to  the  respondent  Allen,  by  the  first 
conveyance,  because  it  was  unfairly  procured,  then  it  was 
passed  to  the  present  appellant,  by  virtue  of  the  general  assign- 
ment, and  the  words  of  conveyance  therein  contained,  who 
could  test  the  bona  fides  of  such  first  conveyance. 

In  the  consideration  of  this  point,  we  submit  it  is  unneces- 
sary to  determine  whether  Charles  T.  Harrison  could  convey 
a  title  to  the  assignee  of  the  land  he  had  previously  con- 
veyed to  the  defendant  below.  It  is  sufficient  to  consider 
whether  he  could  convey  the  right  to  impeach  his  prior  con- 
veyance. 

The  general  term  below,  we  submit,  fell  into  a  confusion 
on  this  subject.  They  held  that  the  inability  to  convey  the 
present  possession  of  the  land  held  adversely,  operated  so 
as  to  defeat  the  conveyance  of  the  right  to  avoid  the  deed,  the 
basis  of  the  adverse  title,  which  right,  however,  they  admit- 
ted existed  in  the  assignee,  to  assert  in  the  name  of  the 
assignor.  The  right  to  impeach  a  conveyance  on  the  ground 
of  fraud,  passes  to  the  heirs,  executors  and  devisees  of  the 
party  defrauded. 

This  is  conceded  by  the  general  term.  If  so,  then  such 
right  is  assignable. 

VII.  The  defendant  below  was  not  holding  these  lands 
adversely  at  the  time  the  said  Charles  T.  Harrison  assigned 
his  property  to  the  plaintiff,  because  the  referee  found  as  a 
matter  of  fact  that  the  defendant  stood  in  a  fiduciary  relation 
to  the  said  Charles,  with  regard  to  said  property,  and  in 
equity  ivould  be  considered  as  holding  it  as  his,  said  Charles' 
trustee,  and  not  adversely  to  him.  If  so,  there  being  no 
positive  prohibition  by  any  statute  on  the  part  of  the  said  cestui 
que  trust,  conveying  away  such  an  equitable  trust  estate,  the 
plaintiff  would  be  vested  with  the  proper  title  to  search  out 
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and  recover  this  trust  property  in  the  hands  of  the  defendant 
below. 

The  late  case  of  Dickinson  agt.  Burrtti,  reported  in  "  The 
Law  Reports"  Equity  Series,  1866,  Part  3,  Mar.  page  337, 
is  directly  in  point. 

Baker  agt.  Whiting  (3  Sum.  p.  475,  opin.  481  to  487),  is 
directly  in  point. 

VIII.  The  case  of  Prosser  agt.  Edmonds  (1  Young  &  ColL 
Exch.  R.  p.  481),  does  not  apply  to  this  case. 

That  was  a  case  of  assignment  by  A.,  who  was  entitled  to 
certain  property  under  his  father's  will  (all  of  which  was  per- 
sonalty), for  a  valuable  consideration  to  B.,  excepting  a 
reversionary  interest  in  certain  funds ;  afterwards  A.  assigned 
the  whole  of  his  interest  under  his  father's  will,  including 
said  reversionary  interest  to  C.  It  was  held  that  C.  could 
not  maintain  a  bill  to  set  aside  the  first  assignment,  on  the 
ground  of  fraud  committed  by  B.  against  A.,  the  latter  of 
whom  refused  to  join  as  plaintiff  in  the  suit,  and  made  no 
complaint  about  the  fraud.  The  court  appear  to  put  their 
decision  on  the  statutes  relative  to  maintenance  (32  Henry 
VIII,  ch.  9),  re-enacted  in  our  Kevised  Statutes,  and  that 
the  assignment  of  choses  in  action  was  against  the  policy 
of  the  law  against  the  sales  of  right  to  litigate.  The  court 
also  lay  great  stress  on  the  fact  that  the  assignor  made  no 
complaint  of  the  instrument  sought  to  be  set  aside,  and  refused 
to  be  made  a  party  to  the  suit.  This  decision,  if  sustained 
in  our  courts,  would  put  an  end  to  a  vast  number  of  suits 
founded  on  rights  to  personalty  acquired  by  assignment,  and 
sought  to  be  sustained  by  the  assignees.  It  is  founded  on 
no  authority  excepting  the  case  of  Wood  agt.  Downes  (18 
Ves.  120),  which  so  far  from  supporting  it,  rather  overthrows 
it ;  for  in  that  case  the  Lord  Chancellor  ELDON  allowed,  as 
between  attorney  and  client,  a  deed  claimed  to  be  against 
the  policy  of  the  law  as  to  maintenance  and  champerty,  to 
stand  as  security  for  what  was  actually  due,  and  the  purchase 
by  the  attorney  to  be  considered  a  trust.  The  case  cited 
does  not  apply  to  ours. 

It  is  a  decision  which  is  founded  on  the  exceeding  dislike 
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of  the  English  courts  to  recognize  assignments  of  choses  or 
rights  in  action. 

As  the  general  term  reversed  the  judgment  below  solely 
on  the  ground  that  Charles  T.  Harrison  did  not  convey  any 
right  to  the  plaintiff  below  to  sue  in  his  own  name,  if  they 
were  in  error,  we  are  entitled  to  have  their  order  granting  a 
new  trial  reversed,  and  the  previous  judgment  of  the  referee 
sustained. 

ALBEKT  MATHEWS,  for  respondent. 

I.  The  appeal  taken  by  the  defendant  to  the  general  term 
of  the  supreme  court,  from  the  orders  and  judgment  entered 
upon  the  referee's  report,  brought  up  for  review  numerous 
exceptions  taken  at  the  trial,  to  the  exclusion  of  proper,  and 
admission  of  improper  evidence ;  also  numerous  exceptions 
taken  after  judgment  to  separate  conclusions  in  the  referee's 
report. 

All  of  these  exceptions  were  before  the  court  below,  and 
were  argued  and  considered.  If  any  one  of  these  exceptions 
were  well  taken,  the  decision  of  the  inferior  tribunal  in  grant- 
ing a  new  trial  was  correct,  and  this  court  must  affirm  the 
order;  and  under  the  stipulation  (given  on  taking  this 
appeal),  the  defendant  must  have  final  judgment  absolute  in 
his  favor.  It  is  wholly  immaterial  to  this  court  upon  what 
particular  point  or  exception  the  case  was  decided  in  the 
lower  court,  or  what  particular  reasons  any  member  of  that 
court  may  have  had  or  given  for  his  opinion.  It  is  quite 
enough  for  this  court  to  know  that  an  order  for  a  new  trial 
was  properly  granted.  Any  other  rule  of  procedure  here, 
would  leave  a  respondent  (on  an  appeal  from  an  order  grant- 
ing a  new  trial)  in  a  worse  predicament  than  if  the  court 
below  had  affirmed  the  judgment,  and  he  had  himself 
appealed,  as  in  that  case  he  would  undoubtedly  have  a  right 
of  reversal  for  any  error  committed  by  the  referee  to  his 
prejudice  (Titus  agt.  Orvis,  16  N.  Y.  B.  p.  618). 

II.  The  defendant's  appeal  to  the   general  term  of  the 
supreme  court,  also  brought  up  for  review  all  the  material 
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conclusions  of  fact  found  by  the  referee.  Nearly  all  of 
these  conclusions  of  fact  were  excepted  to  as  erroneous. 
If  this  court  will  examine  the  evidence,  these  conclusions  of 
fact  will  be  found  not  only  unsupported  by  any  reliable 
proof,  but  entirely  disproved  by  overwhelming  evidence. 
The  court  will  not,  however,  examine  the  evidence  to  find 
grounds  for  reversal  of  the  order  granting  a  new  trial.  The 
appeal  from  the  order  concedes  to  the  defendant  "  eveiy  con- 
clusion of  fact,  which  is  supported,  however  slightly,  by  the 
evidence  "  (Hoyt  agt.  Thompson,  19  N.  Y.  R.  p.  212).  This 
appeal  does  not  otherwise  bring  up  for  review  any  question 
of  fact  (Id.  p.  207).  This  court  must  affirm  the  order,  "  if 
it  can  stand  consistently  with  any  view  to  be  taken  of  the 
evidence  given  at  the  trial."  (A.  D.  1859,  MiUer  agt. 
Schuyler,  20  N.  Y.  R.  p.  522  ;  A.  D.  1861,  Sandford,  Admin- 
istrator agt.  Eighth  Av.  R.  R.  Co.  23  N.  Y.  R.  343 ;  A.  D. 
1864,  Macy  agt.  Wheeler,  30  N.  Y.  R.  p.  237;  A.  D.  1864, 
Bergen  agt.  Wemple,  30  N.  Y.  R.  p.  319.) 

III.  The  counsel  here  discussed  the  facts  at  great  length, 
and  maintained  that  this  court  could  review  these  findings 
of  the  referee  sufficiently  to  find  matter  whereon  to  deter- 
mine that  the  order  of  the  general  term  granting  a  new  trial 
was  proper. 

IY.  The  supreme  court  properly  granted  a  new  trial, 
because  also  of  errors  in  matters  of  law  committed  by  the 
referee,  in  respect  to  the  legal  effect  of  the  assignment  made 
by  Charles  T.  Harrison  to  the  plaintiff.  No  part  of  the  sub- 
ject matter  of  the  conveyance  made  by  Harrison  to  the 
defendant  in  March,  1852,  passed  to  the  plaintiff  under  the 
asssignment  made  ostensibly  for  the  benefit  of  creditors  in 
August,  1852. 

1.  The  plaintiff  being  a  mere  voluntary  assignee,  he  could 
not  be  heard  (before  the  act  of  1858),  to  impeach  the  con- 
veyance of  Harrison  to  Allen,  as  fraudulent  against  credi- 
tors, if  any,  of  Harrison  (Van  Heusen  agt.  Raddiff,  17  N. 
Y.  R.  580). 

2.  The  assignment  to  plaintiff  could  not  pass  any  interest 
Harrison  might  have  claimed  in  the  Houston  street  property. 
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He  was  out  of  possession,  and  defendant  was  in  full  posses- 
sion. At  the  worst,  Harrison's  conveyance  to  Allen  was 
merely  voidable,  and  not  void.  Even  if  Harrison  had  attemp- 
ted by  specific  conveyance  to  transfer  a  claim  to  right  of  pos- 
session thereof,  or  title  thereto,  such  conveyance  would  have 
been  void  by  the  prohibition  of  the  statute  against  cham- 
perty. (1  R.  8.  p.  739,  §  147 ;  Burhans  agt.  Burhans,  2 
Barb.  Ch.  fi.  p.  408 ;  Loivber  agt.  Kelly,  17  Abb.  R.  458 ; 
Lowber  agt.  Kelly,  9  Bosiv.  R.  494 ;  Howard  agt.  Howard,  17 
Barb.  R.  665.) 

(a)  The  decision  in  the  case  of  Livingston  agt.  The  Pern 
Iron  Co.  (9  Wend.  R.  512),  is  based  upon  the  fact  that  the 
deed  there  in  question  was  absolutely  void  in  fact,  for  want 
of  authority  in  those  who  executed  it  (Humbert  agt.  Trinity 
Church,  24  Wend.  R.  636). 

3.  The  assignment  to  the  plaintiff  on  its  face  does  not 
purport  to  convey  any  right  of  Harrison,  to  impeach  his  con- 
veyance to  the  defendant.  The  absence  of  any  reference  in 
it  to  the  conveyance  to  defendant,  is  conclusive  evidence  that 
Harrison  did  not  intend  thereby  to  confer  upon  plaintiff  any 
right  to  disturb  the  contract  made  with  the  defendant 
(Strong  agt.  Strickland,  32  Barb.  R.  284). 

Y.  The  plaintiff  in  this  action  is  not  in  a  position  to  ask 
the  equitable  interference  of  the  court,  in  the  same  manner 
as  Charles  T.  Harrison  might  have  done,  if  a  wrong  were 
done  to  him. 

1.  Charles  T.  Harrison  makes  no  claim  in  this  action. 

2.  This  is  not  the  case  of  an  aggrieved  heir  asking  to  be 
restored  to  an  estate  he  has  sold. 

3.  Harrison  was  not  selling  an  expectancy,  and  his  con- 
veyance to  Allen  does  not  fall  within  the  rule  making  such 
sales  liable  to  be  avoided.     The  subject  matter  of  the  sale  to 
defendant  was  a  present  estate  in  possession,  and  the  settle- 
tlement  of  a  suit  commenced  to  recover  it. 

5.  The  referee  erred  in  directing  the  assignment  to  Allen 
to  be  set  aside  entirely. 

1.  At  least,  it  was  good  beyond  the  extent  of  any  valid 
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creditors  of  Charles  T.  Harrison  who  might  claim  under  the 
assignment  to  the  plaintiff. 

2.  Besides,  the  revocation  of  September,  1852,  was  valid 
to  sustain  Mr.  Allen's  right  to  any  surplus,  and  could  not  be 
impeached  to  this  extent  by  the  plaintiff  here,  nor  in  any 
action  in  which   Charles   T.   Harrison  was  not  a  party. 
( Waterlury  agt.  Westervdt,  5  Seld.  E.  598.) 

3.  The  Code  of  Procedure  prohibits  such  an  action  as 
this  in  the  name  of  the  plaintiff  (Code  of  Pro.  §  111). 

VI.  Assuming  all  the  plaintiff's  allegations  to  be  true,  his 
pleadings  and  evidence  failed  to  establish  a  cause  of  action 
upon  which  a  suit  could  be  maintained  in  his  own  name 
against  the  defendant.  No  right  of  action  could  accrue  to 
the  plaintiff,  by  assignment  of  Harrison,  to  institute  this 
action  to  set  aside  the  conveyance  by  Harrison  to  defendant 
as  voidable,  for  the  reasons  alleged  in  the  complaint,  or 
sought  to  be  proved  on  the  trial.  Whatever  right  Harrison 
had  was  a  "  naked  claim  to  coinmmence  an  equitable  action  " 
for  an  alleged  imposition  upon  Harrison  himself  personally. 
It  was  "  a  naked  claim  to  overset  a  legal  instrument."  It 
was  a  privilege  personal  to  Harrison,  i '  an  unrecognized  claim, 
of  which  there  was  no  possession  or  capability  of  assign- 
ment." He  will  be  presumed  to  have  waived  it,  unless  there 
be  evidence  of  an  intention  to  the  contrary  by  his  instituting 
an  action  himself  to  enforce  it.  (Prosser  agt.  Edwards,  1 
Young  &  Coll.  Exch.  E.  81 ;  Story's  Eq.  Jur.  §  1040  g.  and 
note  5 ;  Tlmrman  agt.  Wells,  18  Barb.  E.  515.) 

1.  This  claim  of  Harrison  was  no  better  than  a  right  of 
re-entry  upon  lands  for  forfeiture    by  condition   broken, 
which  has  been  often  held  not  to  pass  by  assignment.    (Sice 
agt.  Stone,  1  AUerfs  JR.  566 ;  Trask  agt.  Wheeler,  7  Atten's  E. 
11 ;  Nicod  agt.  N.  T.  &  Erie  E.  E.  Co.  2  Kern.  E.  121.) 

2.  It  was  no  more  assignable  than  a  cause  of  action  for 
deceit,  or  a  right  to  cancel  securities  for  usury.    ( Greene  agt 
Morse,  4  Barb.  S.  C.  E.  332 ;  Murray  agt.  Judson,  9  N.  Y. 
E.  84 ;  Boughton  agt.  Smith,  26  Barb.  S.  C.  E.  635 ;  Zabris- 
kie  agt.  Smith,  3  Kern.  E.  322 ;  Bullard  agt.  Baynor,  30  N. 
Y.  E.  230.) 
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VII.  The  counsel  here  discussed  at  much  length  many 
exceptions  to  evidence  taken  by  him  on  the  trial  below,  and 
contended  that  the  general  term  below  would  have  been 
authorised,  to  have  granted  a  new  trial  on  those  exceptions. 

VIII.  The  order  granting  a  new  trial  should  be  affirmed, 
and  judgment  absolute  ordered  for  the  defendant,  with  costs. 

HUNT,  J.  On  the  22d  of  March,  1852,  Charles  T.  Harri- 
son was  the  owner  of  a  life  estate  in  No.  694  Houston  street,' 
New  York,  as  tenant  in  common  with  his  brother  Samuel. 
At  the  same  time  the  defendant  was  indebted  to  the  said 
Charles  in  the  sum  of  $500,  for  moneys  received  by  him 
belonging  to  said  Charles,  from  the  surplus  of  the  sale  of  No. 
14  Charles  street,  and  for  rents  of  said  premises  in  Houston 
and  Charles  streets,  collected  by  said  defendant  while  assum- 
ing to  act  as  agent  for  the  said  Charles  T.  The  said  Charles 
also  had  an  interest  in  certain  trusts  under  his  mother's  will, 
which,  under  some  circumstances,  might  be  of  value.  He 
was  at  this  time  a  mariner ;  had  been  such  for  seven  years 
previously ;  was  reckless,  improvident,  unacquainted  with 
business  as  transacted  on  land ;  easily  led  and  persuaded  to 
do  foolish  things ;  was  needy  and  in  want.  At  and  before 
the  time  mentioned,  the  defendant  stood  in  a  fiduciary  rela- 
tion to  said  Charles,  from  having  acted  as  his  agent  in  col- 
lecting the  rents  and  surplus  interest,  as  above  mentioned, 
and  had  also  been  the  agent  of  the  executor  of  his  mother's 
estate,  who  was  also  trustee  of  personal  property  directed  to 
be  invested  for  the  benefit  of  Charles  T.  and  his  brother 
Samuel. 

On  the  day  mentioned,  the  defendant,  by  unjust  and  ine- 
quitable means,  obtained  from  the  said  Charles  T.  Harrison 
a  conveyance  of  all  the  lands,  tenements,  claims,  demands, 
bonds  and  money,  belonging  to  him  as  devisee,  legatee  or 
appointee  of  his  mother,  or  as  one  of  her  heirs-at-law,  descri- 
bing particularly  certain  interests  and  certain  lands. 

Charles  T.  Harrison  was  then  ignorant  of  business,  and 
of  the  value  and  situation  of  his  property;  unacquainted 
with  the  state  of  accounts  between  himself  and  the  defend- 
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ant ;  unable  himself  to  investigate  them,  and  had  no  counsel 
to  advise  or  assist  him.  The  defendant  knew  all  these  facts ; 
knew  him  to  be  reckiess,  improvident  and  dissipated,  and 
did  not  disclose  to  him  the  state  of  his  affairs,  but  concealed 
them,  and  drew  him  into  making  the  above  conveyance,  the 
consideration  of  which  was  grossly  inadequate,  and  the 
defendant's  conduct  in  obtaining  the  deed  was  inequitable  and 
fraudulent.  The  actual  value  of  the  estate  so  conveyed  was 
'  at  least  $2,300,  and  under  some  contingencies  it  would  have 
been  more  valuable.  The  amount  paid  by  the  defendant  to 
said  Charles  T.,  was  about  $1,100,  of  which  $700  was  in 
money,  $150  in  a  gold  watch,  and  $250  was  paid  to  the  defend- 
ant's counsel,  for  which  the  said  Charles  T.  received  no  ben- 
efit whatever.  At  the  time  of  the  said  conveyance,  Charles 
T.  was  indebted  to  the  amount  of  $600,  and  his  creditors  are 
prejudiced  by  the  conveyance  aforesaid. 

On  the  3d  of  August,  1852,  the  said  Charles  T.  Harrison 
made  an  assignment  to  the  plaintiff  for  the  benefit  of  credi- 
tors, of  all  his  property  and  rights  of  action,  with  full  powers 
to  sue  for  and  collect  the  same. 

On  the  3d  of  September,  1852,  the  defendant,  by  further 
fraud  and  imposition,  obtained  from  the  said  Charles  T.  a 
writing  attempting  to  revoke  the  above  assignment  to  the 
plaintiff. 

The  facts  stated  are  as  found  by  the  referee  in  his  report, 
and  there  is  evidence  to  sustain  them.  They  are  not  inter- 
fered with  by  the  supreme  court  in  the  judgment  given  by 
it,  and  are  obligatory  upon  us.  We  are  not  at  liberty  to 
weigh  the  evidence  to  determine  whether  we  should  have 
reached  the  same  conclusion  (Code,  §  272).  Upon  the  above 
facts,  the  referee  directed  the  setting  aside  of  the  convey- 
ance to  the  defendant  of  March  22,  1852 ;  that  an  account- 
ing be  had  by  said  defendant  of  the  moneys,  rents  and  inter- 
ests received  by  him,  and  judgment  was  entered  upon  his 
report  in  favor  of  the  plaintiff,  with  costs. 

The  defendant  appealed  from  this  judgment  to  the  general 
term  of  the  first  district,  where  the  judgment  of  the  referee 
was  reversed  on  the  sole  ground,  as  stated  in  the  opinion, 
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that  the  cause  of  action  could  not  be  transferred  by  Harri- 
son, so  that  an  action  could  be  maintained  upon  it  in  the 
name  of  the  plaintiff. 

A  transfer  of  property,  real  and  personal,  is  obtained  frau- 
dulently and  inequitably,  by  false  representations  made  by 
the  transferee  to  the  transferor,  by  abuse  of  a  fiduciary  rela- 
tionship, by  practice  upon  a  reckless  and  improvident  sailor. 
The  transferor  makes  a  subsequent  conveyance  of  all  his 
property  and  causes  of  action  to  the  plaintiff,  for  the  benefit 
of  his  creditors.  Can  the  plaintiff  mantain  an  action  in  his 
own  name  against  the  first  transferee  to  set  aside  the  con- 
veyance to  him,  as  having  been  fraudulently  and  inequitably 
obtained,  and  by  an  abuse  of  a  fiduciary  relationship  ? 

In  the  recent  case  of  Dickinson  agt.  Burrill,  this  precise 
question  was  presented.  (See  the  Law  Rep.  Eq.  Series,  1866, 
Part  3,  March,  p.  337.)  James  Dickinson  and  others,  made 
a  conveyance  of  their  respective  shares  of  the  real  estate  of 
George  Whiteboard,  deceased,  to  John  Edens,  which  was 
liable  to  be  set  aside  on  the  equitable  grounds,  viz  :  that 
Edens  was  acting  as  solicitor  for  Dickinson  in  relation  to  the 
Whiteboard  estate ;  that  the  consideration  was  inade- 
quate ;  that  Dickinson  was  in  indigent  circumstances,  and 
ignorant  of  the  value  of  property  conveyed.  Dickinson 
subsequently  made  a  voluntary  settlement  of  the  same  pro- 
perty, in  trust  for  himself  for  lif e,  with  remainder  to  his  chil- 
dren, as  he  should  appoint,  and  in  default  of  appointment, 
to  all  his  children  who  should  attain  twenty-one  years  of  age, 
or  being  daughters,  should  marry,  in  equal  shares.  The  bill 
was  filed  by  five  of  Mr.  Dickinson's  infant  children,  to  set 
aside  the  conveyance  to  Edens  as  to  their  portion  of  the 
estate.  The  other  three  children,  the  trustees  of  the  settle- 
ment and  Edens,  were  the  defendants  in  the  suit.  Mr.  Dick- 
inson was  not  a  party.  Edens  demurred  to  the  bill  for  want 
of  equity.  Mr.  Selwyn,  Q.  C.,  Mr.  Jessel,  Q.  C.,  and  Mr. 
Hemmings,  in  support  of  the  demurrer,  claimed  that  the 
plaintiffs  could  not  institute  the  suit,  arguing  that  at  the  time 
of  making  the  voluntary  settlement  Mr.  Dickinson  had 
parted  with  all  his  interest  in  the  property  for  a  valable  con- 
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sideration,  and  4hat  the  settlements,  therefore,  conveyed 
nothing  but  the  right  of  suit  to  set  aside  the  previous  con- 
veyance, which  was  contrary  to  public  policy  on  the  ground 
of  champerty,  and  not  to  be  supported  in  equity.  They  fur- 
ther argued,  that  if  a  bona  fide  conveyance  would  authorise 
the  suit,  it  was  otherwise  with  a  voluntary  settlement,  which 
the  settler  could  at  any  time  avoid  by  a  subsequent  convey- 
ance for  value.  Mr.  Southgate,  Q.  C.,  and  Mr.  Webb,  in 
support  of  the  bill,  argued  that  there  was  no  rule  in  equity 
prohibiting  the  sale  of  property  which  the  assignor  was  enti- 
tled to  recover  by  suit ;  that  the  right  of  suit  was  incidental 
to  the  right  of  property,  and  did  not  affect  the  right  to  assign 
it.  The  demurrer  was  overruled,  with  costs. 

Lord  BOMTT.LY,  M.  E.,  deciding  the  case,  said  :  "  Upon 
the  allegations  contained  in  the  bill,  I  am  of  the  opinion 
that  a  case  is  made  out,  upon  which  if  proved  as  there  stated, 
this  court  would  give  relief  at  the  instance  of  the  proper 
persons.  The  only  question,  therefore,  that  I  have  to  deter- 
mine is,  whether  by  reason  of  the  deed  of  April,  1864,  the 
plaintiffs  have  a  right  to  ask  for  that  relief  which  their  father, 
the  settler,  and  the  trustees  of  the  settlement,  have  refused 
or  declined  to  concur  in  asking  for  such  relief."  He  pro- 
ceeds :  "  assuming  the  deed  of  April,  1864,  to  have  been  exe- 
cuted for  value,  then  the  right  of  suing  is  incidental  to  the 
conveyance  of  the  property,  and  passed  with  it ;  that  is,  if 
James  Dickinson  had  thought  fit,  after  the  sale  to  Edens  in 
1860,  to  sell  the  same  property  to  A.  B.,  saying  that  the  pre- 
vious sale  was  a  fraudulent  one,  and  though  he  himself  would 
not  take  any  steps  to  set  it  aside,  yet  if  A.  B.  thought  fit  to 
do  so  he  might,  and  that  he  would  sell  his  interests  in  the 
property  to  A.  B.,  for  a  sum  of  money  then  bona  fide  agreed 
upon,  in  such  a  case,  in  my  opinion,  A.  B.  could  have  main- 
tained the  suit.  The  distinction  is  this :  If  Dickinson  had 
sold  or  conveyed  the  right  to  sue  to  set  aside  the  indenture 
of  December,  1860,  without  conveying  his  interest  in  the 
property  which  is  the  subject  of  that  indenture,  that  would 
not  have  enabled  the  grantee,  A.  B.,  to  maintain  this  bill, 
but  if  A.  B.  had  bought  the  whole  interest  of  James  Dickin- 
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son  in  the  property,  then  it  would.  The  right  of  suit  is  inci- 
dental to  the  property  conveyed,  nor  is  it,  in  my  opinion,  a 
right  which  is  only  incidental  to  the  property  when  conveyed 
as  a  whole,  but  is  incidental  to  each  interest  carved  out  of  it." 

He  then  considers  the  point  that  the  conveyance  was  vol- 
untary, and  whether  that  fact  alters  or  affects  this  right  to 
sue,  and  says  :  "I  am  of  the  opinion  that  it  does  not. 
*  Assuming  a  voluntary  deed  to  be  complete,  bona 
fide  and  valid,  and  unaffected  by  a  statutory  disability,  I 
know  of  no  distinction  between  such  a  deed  and  one  execu- 
ted for  valuable  consideration.  The  estate  and  limitation 
created  in  such  a  deed  have  the  same  operation  and  effect  as 
in  a  deed  executed  for  value,  and  must  be  construed  in  the 
same  manner,  and  it  carries  with  it  all  the  same  incidents 
and  rights  attached  to  the  property  conveyed  as  are  carried 
by  a  deed  executed  for  value,  and  the  grantee  in  this  respect 
stands  in  exactly  the  same  situation  as  if  he  had  paid  value 
for  the  property  conveyed." 

This  was  a  well  considered  case ;  is  of  high  authority  and, 
in  my  opinion,  is  an  accurate  exposition  of  the  law.  I  think 
it  should  control  the  present  case.  , 

The  Oneida  Bank  agt.  The  Ontario  Bank  (21  N.  T.  72.  490, 
498),  and  Tracy  agt.  Talmage  (14  N.  T.  R.  192),  were  cases 
similar  in  principle  to  the  present.  In  the  former  case,  the 
Ontario  Bank  had  issued  certain  post-dated  drafts,  which  are 
held  to  be  within  the  prohibition  of  the  statute  against  bills 
or  notes  not  payable  on  demand.  Assuming  such  draft  to 
be  void,  it  was  held  that  the  party  who  received  them  upon 
a  loan  of  money  to  the  bank,  was  entitled  to  the  money 
advanced  by  him,  either  upon  the  basis  of  a  contract  of  loan, 
treating  that  as  valid,  and  rejecting  the  illegal  security,  or 
upon  a  disaffirmance  of  the  contract  as  for  money  had  and 
received.  It  was  further  held,  that  the  discount  of  such  a 
draft  by  the  Oneida  Bank  for  Perry,  the  original  lender,  and 
the  transfer  of  the  same  by  him  to  the  Oneida  Bank,  the 
plaintiff  gave  to  such  transfer  the  same  rights  of  action 
against  the  Ontario  Bank  that  Perry  had  ;  the  court  says  : 
"  He  who  sells  a  security  and  receives  his  pay  for  it,  neces- 
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sarily  sells  whatever  claim  or  right  the  security  is  understood 
by  the  parties  to  represent." 

In  Tracy  agt.  Talmage,  the  Morris  Canal  and  Banking 
Company  had  received  certain  post  notes  which  were  held 
to  be  void.  The  Morris  Company  transferred  $196,000  of 
such  notes  to  the  state  of  Indiana.  The  consideration  for 
the  post  notes  was  certain  state  stocks  delivered  to  the  bank- 
ing association  issuing  the  same,  and  the  question  among 
others  was,  whether  the  state  of  Indiana  was  entitled  to 
recover  that  consideration,  the  notes  being  considered  void. 
There  was  no  pretense  that  anything  except  the  notes  had 
been  transferred  in  form,  but  it  was  held  that  the  state  was 
in  equity  the  assignee  of  the  demand  which  the  notes  pro- 
fessed to  represent,  and  was  entitled  to  recover  the  value  of 
the  stocks.  (See  21  N.  T.  499,) 

In  Wcddron  agt.  Wittard  (17  N.  Y.  R.  466),  the  firm  of 
Bourn  &  Co.  executed  to  the  plaintiff  a  writing  that  "  we 
have  this  day  sold  to  M.  R.  Waldron  all  our  interest  in  the 
goods  sunk  by  the  boat  Wyoming,"  with  certain  other  partic- 
ulars. It  appeared  that  in  the  April  preceding,  Bourn  &  Co. 
had  shipped  the  goods  in  question  by  the  defendant's  boat 
on  the  Hudson  river ;  that  the  boat  was  sunk,  and  after 
being  fifty-five  days  under  the  water,  it  was  raised,  the  goods 
on  board  was  taken  out  and  sold  for  the  benefit  of  the  line. 
These  facts  were  known  to  both  parties  to  the  bill  of  sale  ; 
it  was  held  by  this  court  that  the  above  sale  operated  as  a 
valid  assignment  of  the  rights  of  action  against  the  carrier 
for  the  non-delivery  of  the  goods. 

The  case  of  Prosser  agt.  Edmonds  (1  Young  &  Co.  481, 
&c.},  is  cited  as  an  authority  in  opposition  to  the  doctrine. 
I  have  stated  I  do  not  understand  the  question  at  issue  to 
have  been  invalid  in  that  case,  or  that  it  was  intended  to 
have  been  decided  by  Lord  ABINGER.  He  says  that  when  a 
party  assigns  his  whole  estate,  and  afterwards  makes  an 
assignment  of  the  same  estate  generally  to  another  person, 
and  the  second  assignee  claims  to  set  aside  the  first  assign- 
ment as  fraudulent  and  void,  the  assignor  making  no  com- 
plaint of  fraud,  the  right  of  the  second  assignee  to  make 
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such  a  claim,  would  be  a  question  deserving  of  great  consid- 
eration. He  expresses  his  present  impressions  as  against  the 
right ,  and  illustrates  his  idea  by  suppositions  which  are  at 
variance  with  the  principles  established  in  the  cases  in  our 
courts. 

Lord  EOMILLT  says  in  Dickinson  agt.  BurriU  (supra),  "  that 
the  case  before  us  does  not  fall  within  the  rule  established 
by  that  decision  of  Prosser  agt.  Edmonds" 

Nor  is  this  case  in  principle  like  that  of  Nicoll  agt. 
The  New  York  and  Erie  Railroad  Company  (2  Kern. 
121).  The  decision  there  was,  that  when  land  was  con- 
veyed with  a  condition  subsequent,  a  mere  failure  to  per- 
form the  condition  does  not  divert  the  title,  but  there  must 
be  an  entry,  or  what  is  equivalent  by  statute,  by  the  grantee 
or  his  heirs,  and  that  this  right  of  entry  did  not  pass  by  a 
conveyance  of  the  land.  This  was  the  express  ground  that 
the  conditions  subsequent  were  reserved  for  the  benefit  of 
the  .grantor  and  his  heirs  solely,  and  that  no  other  person 
could  take  advantuge  of  the  breach.  Of  a  similar  character 
are  the  usury  cases  sometimes  cited,  which  holds  that  the 
defense  is  a  personal  one,  and  that  none  but  the  borrower 
technically,  or  his  personal  representatives,  can  set  up  the 
defense.  In  regard  to  an  adverse  holding  by  the  defendant 
at  the  time  of  the  execution  of  the  assignment,  the  case  of 
Dickinson  agt.  BurriU,  as  well  as  that  of  Livingston  agt.  The 
Peru  Iron  Co.  (9  Wend.  511),  show  that  such  defense  is  not 
available,  where  the  holding  was  under  a  deed  fraudulently 
obtained.  In  the  latter  case,  it  appeared  that  Livingston 
made  a  voluntary  conveyance  to  his  sons  of  a  large  tract  of 
land  in  Clinton  county.  The  sons  filed  a  bill  against  the 
defendants,  alleging  that  their  purchase  was  obtained  by 
fraudulent  misrepresentations  as  to  the  character  and  value 
of  the  land.  The  defendants  demurred,  on  the  ground  that 
they  were  in  possession  of  the  land  at  the  time  of  his  con- 
veyance by  Livingston  to  his  sons,  by  virtue  of  the  deed 
under  which  they  claimed.  The  court  of  errors  held  against 
the  demurrer,  deciding  that  possession  under  a  deed  fraudu- 
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lently  obtained,  could  not  be  deemed  adverse,  so  as  to  avoid 
the  deed  of  the  plaintiff. 

The  court  below,  in  my  opinion,  were  in  error  in  holding 
that  the  assignment  to  the  plaintiff  did  not  authorize  the 
suit  brought  by  him  in  his  own  name.  The  evidence  of 
abuse  of  the  confidence  arising  from  &  fiduciary  relation, 
brought  the  case  within  the  principle  of  Yates  agt.  William- 
son (1  Law  Hep.  Eq.  Laios,  p.  528),  which  was  shortly  this : 
"  A  nephew  of  a  former  trustee  of  B.'s  property,  being  com- 
missioned by  his  uncle  to  advise  B.,  a  young  man  aged 
twenty-three,  of  intemperate  and  extravagant  habits,  in  the 
settlement  of  his  college  debts,  which  amounted  to  £1,000, 
and  to  advance  him  =£500  for  the  purpose,  offered  to  give 
him  £7,000  for  his  undivided  moiety  of  an  estate  under  which 
there  were  coal  mines,  the  working  of  which  had  been  dis- 
continued for  fifteen  years;  pending  the  negotiation,  A. 
obtained  from  C.,  a  mining  engineer,  an  estimate  putting  the 
value  of  the  minerals  under  the  entire  estate  at  £20,000.  A 
separate  solicitor  was  employed  for  B.  at  A.'s  suggestion, 
and  before  completing  the  bargain  A.  urged  B.  to  consult 
his  father  (with  whom  he  was  not  upon  good  terms).  A.  did 
not  communicate  to  B.  the  valuation  of  the  engineer,  nor 
did  he  suggest  to  him  to  consult  a  mineral  engineer.  B. 
accepted  A.'s  offer  of  £7,000,  and  died  shortly  after  execu- 
ting the  conveyance.  On  bill  by  B.'s  administrator  to  set 
aside  the  purchase  :  held,  that  such  a  fiduciary  relation 
existed  that  the  suppression  from  B.  of  the  engineer's  valu- 
uation,  rendered  it  impossible  for  the  courts  to  sustain  A.'s 
purchase.  Sir  A.  PAGE,  V.  C.,  says  :  "  The  broad  princi- 
ple on  which  the  court  acts  in  cases  of  this  description  is, 
that  wherever  there  exists,  such  a  confidence  of  whatever 
character  that  confidence  may  be,  as  enables  the  person  in 
whom  confidence  or  trust  is  reposed,  to  exert  influence  over 
the  person  trusting  him,  the  court  will  not  allow  any  tran- 
saction between  the  parties  to  stand,  unless  there  has  been 
the  fullest  and  fairest  explanation  of  every  particular  resting 
in  the  breast  of  the  one  who  seeks  to  establish  a  contract 
with  the  person  so  trusting  him.  *  *  *  The  young  man 
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having  then  said  that  he  was  determined  to  dispose  of  his 
property,  it  was  absolutely  impossible  for  Robert  William- 
son, filling  as  he  did  that  position  of  confidential  adviser,  to 
enter  into  any  treaty  for  the  purchase  of  that  estate,  without 
communicating  to  him  every  particle  of  information  that  he 
himself  possessed  with  respect  to  its  value." 

The  judgment  of  the  general  term  should  be  reversed,  and 
that  of  the  referee  affirmed,  with  costs. 

Concurred  in  by  all  the  members' of  the  court. 


W  TOEK  SUPEEIOE  COUET. 

THE  MADISON  AVENUE  BAPTIST  CHUECH  agt.  THE  BAPTIST 
CHURCH  IN  OLIVER  STREET. 

The  allegations  of  the  petition  of  a  religious  corporation,  presented  to  the  court 
for  an  order  to  sell  and  convey  their  real  estate,  which  states  that  their  receipts 
and  income  are  insufficient  either  to  provide  for  the  payment  of  their  liabilities, 
or  to  meet  current  expenses,  is  not  to  be  deemed  untrue  where  it  is  shown  that 
the  current  expenses  and  interest  account  of  the  corporation  run  behind  their 
receipts  and  income,  at  the  rate  of  $3,000  per  year,  even  if  it  is  claimed  that  a 
great  part  of  the  indebtedness  of  the  church  is  held  by  members  of  the  church, 
"who  have  never  called  for  interest  upon  such  indebtedness — they  never  having 
released  their  right  to  claim  interest. 

Where  such  petition  alleged  that  the  plan  or  terms  of  the  projected  union  (of  the 
two  churches,  plaintiffs  and  defendants)  being  agreed  on  by  a  joint  committee 
appointed  by  the  corporate  bodies  respectively,  it  is  not  to  be  deemed  untrue,  so 
as  to  deprive  the  court  of  jurisdiction,  where  it  appears  that  at  a  corporate 
meeting  the  plaintiff's  corporation  (who  allege  the  invalidity  of  the  appoint- 
ment), adopted  and  ratified  the  action  of  its  committee  appointed  to  confer  with 
the  committee  appointed  by  defendants,  which  agreed  on  the  plan  in  question. 
In  such  case  the  matter  stands  as  if  the  plan  of  union  had,  without  the  inter- 
vention of  a  committee,  been  proposed  in  the  first  instance  at  such  corporate 
meeting,  and  then  adopted. 

To  constitute  a  corporate  meeting,  whose  acts  and  resolution,  shall  be  binding, 

there  need  not  be  present  a  majority  of  aU  the  corporators.    Where  the  corpora- 

ors  are  indefinite,  such  of  them  as  assembled  pursuant  to  regular  call,  will  con- 

titute  a  quorum  for  the  transaction  of  business,  and  a  majority  of  said  quorum 

can  pass  a  resolution. 

The  fact  that  some  persons  were  present  at  the  meeting  who  were  not  corporators, 
will  not  vitiate  the  proceedings  of  the  meeting,  unless  it  appears  that  such  per- 
sons voted,  and  that  their  votes  were  necessary  to  carry  the  resolutions  which 
were  passed. 

Whether  the  number  of  pew  hirers  was  more  or  less  than  the  number  stated  in  the 
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petition,  was  of  no  consequence,  since  the  allegation  as  to  consent  of  the  pew 
hirers  might  be  stricken  out  of  the  petition  without  affecting  the  jurisdiction 
of  the  court. 

Where,  althongh  it  might  be  that  a  majority  of  the  whole  number  of  the  plain- 
tiff's corporators  did  not  affirmatively  authorize  the  proceedings,  yet  the  evi- 
dence did  not  show  that  more  than  four  or  five  objected.  The  corporate  meet- 
ing was,  therefore,  ample  authority  for  the  trustees  to  make  the  application  to 
the  court ;  and  the  trustees  having  under  that  authority,  passed  a  resolution 
directing  the  application  to  be  made,  it  was  unnecessary  to  show  an  authority 
by  a  majority  of  the  whole  number  of  corporators. 

Heard  Special  Term,  October,  1866.  Decided  January, 
1867. 

UPON  a  former  trial  of  this  action,  there  were  four  objec- 
tions raised  to  the  order  made  by  the  supreme  court,  author- 
izing the  conveyance  by  plaintiffs  to  defendants  of  the  pro- 
perty in  question. 

Those  four  objections  were : 

First.  That  the  court  had  the  power  to  order  only  a  sale. 

Second.  That  the  application  was  made  by  the  trustees  and 
not  by  the  corporation. 

Third.  That  the  order  did  not  direct  the  application  of 
the  money  arising  from  the  sale. 

Fourth.  That  the  transaction  produced  a  dissolution  and 
abandonment  of  the  plaintiff's  corporation,  and  not  a  con- 
tinuance of  it  for  the  purposes  of  its  organization. 

The  justice  before  whom  the  former  trial  was  had,  held 
these  objections  to  be  valid,  and  excluded  evidence  of  such 
supreme  court  proceedings.  Judgment  was  consequently 
rendered  for  plaintiffs.  Upon  an  appeal  from  such  judg- 
ment, the  general  term  held  that  each  one  of  said  four 
objections  was  untenable,  reversed  the  judgment  and  ordered 
a  new  trial,  on  the  ground  that  error  was  committed  in  not 
admitting  in  evidence  the  record  of  the  supreme  court  pro- 
ceedings (Reported  30  How.  Pr.  It.  455). 

C.  C.  LANGDELL  and  J.  T.  BRADY,  for  plaintiffs. 
WM.  K.  MARTIN,  W.  F.  ALLEN,  and 
L.  B.  WOODRUFF,  for  defendants. 

JONES,  J.    The  new  trial  thus  ordered,  came  on  before  me. 
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The  general  term  has  decided  that  the  allegations  in  the  peti- 
tion, if  true,  are  sufficient  to  give  the  supreme  court  jurisdic- 
tion and  authority  to  make  the  order  in  question. 

On  the  trial  before  me,  however,  plaintiffs  introduced  tes- 
timony with  the  view  of  showing  that  divers  of  the  allega- 
tions of  the  petition  were  untrue,  and  claimed  that  if  these 
allegations  were  untrue,  the  supreme  court  obtained  no  juris- 
diction. 

The  allegations  respecting  which  evidence  was  given,  are  : 

First.  As  to  the  inability  of  plaintiffs'  corporation  to  pay 
the  liabilities,  or  meet  the  current  expenses  of  the  church. 

Second.  As  to  the  plan  or  terms  of  the  projected  union 
being  agreed  on  by  a  joint  committee  appointed  by  the  cor- 
porate bodies  respectively. 

Third.  As  to  whether  there  were  a  sufficient  number  of 
corporators  present  at  the  meeting  of  September  29,  1862, 
to  make  the  action  of  that  meeting  binding. 

Fourth.  As  to  there  being  twenty-eight  pew  owners  and 
thirty-nine  pew  hirers. 

Plaintiffs  claim  that  the  aUegations  of  the  petition  in  these 
respects  are  untrue.  I  will  examine  the  proof. 

First.  The  current  expenses  of  the  church  were,  $4,800.00 
Interest  on  the  mortgage  debt 4,235.00 


$9,035.00 
Beceipts  from  all  sources 5,900.00 

$3,135.00 

In  addition  to  this,  there  were  liabilities  not  se- 
cured by  mortgage  (some  of  them  in  litigation), 

amounting  to  about $12,000,00 

Thus  we  have  an  annual  excess  of  current  expenses  over 
receipts  of  $3,100,  and  liabilities  (not  secured  by  mortgage) 
amounting  to  $12,000.  There  was  no  income  to  meet  this 
excess,  and  pay  off  this  liability.  There  were  no  funds,  and 
no  resources,  other  than  a  resort  to  a  sale  or  mortgage  of 
the  church  edifice,  wherewith  to  provide  for  the  payment  of 
the  liability,  and  for  the  keeping  down  of  this  excess. 
VOL.  XXXH  22 
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Under  this  state  of  facts,  I  think  it  may  well  be  said,  in 
the  language  of  the  petition,  "  that  they  are  unable  to  pay 
their  liabilities,  or  meet  the  current  expenses  of  the  church." 

There  is  no  doubt  that  by  a  sale  of  the  church  property, 
funds  sufficient  to  meet  the  liabilities  could  be  obtained. 
One  of  the  objects  of  the  application  was,  by  the  union  of 
the  two  churches,  the  conveyance  of  the  plaintiffs'  property 
to  defendants,  and  the  bringing  in  of  the  defendants'  pro- 
perty, to  provide  for  the  payment  of  these  liabilities,  and  so 
to  increase  the  prosperity  of  the  united  church,  as  that  the 
current  receipts  would  keep  down  the  current  expenses,  inclu- 
ding therein  interest  on  the  mortgage  debt. 

The  petitioners  do  not  say  that  their  property  if  thus  sold, 
would  not  be  sufficient  to  discharge  their  liabilities ;  all  they 
say  is,  that  their  receipts  and  income  are  insufficient,  either 
to  provide  for  the  payment  of  their  liabilities  or  to  meet  cur- 
rent expenses. 

I  think  the  proof  sustains  this  allegation.  Indeed,  if  they 
kept  on  for  a  period  of  years  running  behind  in  their  current 
expenses  and  interest  account,  at  the  rate  of  $3,000  a  year, 
the  result  would  be  that  after  a  while  the  proceeds  of  a  sale 
would  not  discharge  their  liabilities. 

The  plaintiffs  claim  that  as  a  great  part  of  an  indebted- 
ness of  $18,000  is  held  by  members  of  this  church,  who  have 
not  called  for  interest,  such  interest  cannot  be  regarded  as  a 
liability.  This  indebtedness  is,  however,  secured  by  bonds 
bearing  interest  on  their  face.  The  holders  have  never 
released  their  right  to  claim  interest,  and  can  at  any  time 
call  for  the  payment  of  current  as  well  as  back  interest. 

Second.  The  evidence  shows  that  the  committee  appointed 
by  plaintiffs  to  confer  with  a  committee  of  defendants,  was 
not  appointed  by  the  corporate  body. 

I  do  not,  however,  perceive  that  the  jurisdiction  of  the 
court  depends  in  any  degree  on  this  allegation.  The  only 
question  in  this  respect  is,  whether  at  a  corporate  meeting 
the  plaintiffs'  corporation  adopted  and  ratified  the  action  of 
its  committee.  If  so,  then  the  matter  stands  as  if  the  plan 
of  union  had,  without  the  intervention  of  a  committee,  been 
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proposed  in  the  first  instance  at  such  corporate  meeting  and 
then  adopted.      The  plan  in  question  was  adopted  at  an- 
alleged  corporate  meeting  of  plaintiffs'  corporation.     This 
brings  me  to  the  consideration  as  to  whether  the  action  of 
that  meeting  was  binding. 

Third.  There  were  but  twenty  corporators  prc;  ;  at  that 
meeting,  far  less  than  a  majority  of  all  the  corporators. 

The  plaintiffs  claim  that  to  constitute  a  corporate  meeting, 
whose  acts  and  resolution  shall  be  binding,  there  must  be 
present  at  least  a  majority  of  all  the  corporators. 

I  think  not.  Where  the  corporators  are  indefinite,  as  in 
this  case,  then  such  of  them  as  assemble  pursuant  to  regu- 
lar call,  will  constitute  a  quorum  for  the  transaction  of  busi- 
ness, and  a  majority  of  said  quorum  can  pass  a  resolution. 

It  is  objected  that  some  persons  were  present  at  the  meet- 
ing who  were  not  corporators. 

That  fact  will  not  vitiate  the  proceedings  of  the  meeting, 
unless  it  appears  that  such  persons  voted,  and  that  their 
votes  were  necessary  to  carry  the  resolutions  which  were 
passed. 

Fourth.  The  evidence  siistains  the  allegation  that  there 
were  but  twenty-eight  pew  owners.  As  to  whether  there 
were  more  than  thirty -nine  pew  hirers,  does  not  satisfacto- 
rily appear  on  the  evidence.  The  records  of  the  church 
seem  to  have  been  loosely  kept,  inasmuch  as  no  record  of 
pew  owners  or  of  pew  hirers,  containing  appropriate  data  as 
to  when  the  parties  became  such  owners  and  hirers,  and  as 
to  when  they  ceased  to  be  such,  was  produced  in  evidence. 

The  evidence  as  to  the  number  of  pew  hirers,  consists  in 
the  recollection  of  witnesses,  aided  by  entries  of  payments 
for  pew  rents,  giving  the  dates  and  amounts  of  the  payments^ 
with  the  number  of  the  pew,  and  the  name  of  the  person 
paying,  without  indicating  for  what  period  of  time  the  pay- 
ments were  made. 

I  think  this  evidence  is  insufficient  to  overcome  the  state- 
ment in  the  petition,  verified  by  the  president  and  secretary 
of  the  board  of  trustees,  at  a  time  when  the  facts  must  have 
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been  fresher  in  their  minds  than  they  could  possibly  have 
been  in  the  minds  of  the  witnesses  at  the  trial. 

"Whether  the  number  of  pew  hirers  was  thirty-nine  or 
fifty-two,  is  not  important,  since  the  allegation  as  to  consent 
of  the  pew  hirers  may  be  stricken  out  of  the  petition  with- 
out affecting  the  jurisdiction  of  the  court. 

X.  great  amount  of  evidence  was  taken  as  to  the  number 
of  the  corporators  of  plaintiffs'  corporation.  I  have  deemed 
it  unnecessary  to  determine  the  number,  for  although  it  may 
be  that  a  majority  of  the  whole  of  the  members  did  not 
affirmatively  authorize  the  proceedings,  yet  the  evidence 
does  not  show  that  more  than  four  or  five  objected.  If  I  am 
right  in  my  view  that  the  resolution  of  the  meeting  of  29th 
September,  was  ample  authprity  for  the  trustees  to  make 
this  application,  then  the  trustees,  having  under  that  autho- 
rity, passed  a  resolution  directing  the  application  to  be  made, 
it  is  unnecessary  to  show  an  authority  by  a  majority  of  the 
whole  number  of  corporators.  If  it  appeared  in  evidence 
that  a  majority  of  the  whole  number  objected  to  the  appli- 
cation being  made,  then  other  questions  would  arise,  which 
it  is  now  unnecessary  to  discuss. 

I  have  thus  considered  all  the  grounds  arising  out  of  the 
evidence  dehors  the  supreme  court  record,  upon  which  it  is 
claimed  that  that  court  had  no  jurisdiction,  and  have  come 
to  the  conclusion  that  the  claim  of  no  jurisdiction  is  unten- 
able on  any  one  or  all  of  such  grounds. 

Plaintiffs'  counsel,  however,  claims  that  the  insertion  in 
the  petition  of  the  allegations  just  considered,  operated  as 
a  fraud  on  the  supreme  court,  and,  therefore,  the  order  in 
question  was  void. 

The  evidence  before  me  establishes  the  truth  of  all  the  alle- 
gations except  two.  One  of  these  two  is  the  allegation  as 
to  the  number  of  pew  hirers.  On  this  I  have  held  that  the 
evidence  is  too  unsatisfactory  for  me  to  decide  against  the 
truth  of  the  petition.  The  other  is  the  allegation  that  the 
commitiee  appointed  by  the  plaintiffs  was  appointed  by  the 
corporate  body.  The  evidence  shows  a  committee  was 
appointed  by  plaintiffs  ;  that  said  committee  conferred  with 
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a  committee  appointed  by  defendants,  and  agreed  on  the  plan 
in  question.  It  was  a  mere  mistake,  and  perhaps  an  error  of 
judgment,  in  stating  that  the  committee  was  appointed  by  the 
corporate  body.  The  mistake  is  too  immaterial  to  justify 
a  holding  that  by  reason  thereof,  the  order  is  void,  as  having 
been  obtained  by  fraud. 

There  certainly  was  no  fraud  intended,  and,  so  far  as  I 
can  see,  no  actual  or  legal  fraud  has  been  shown. 

Entertaining  these  views,  it  is  not  necessary  to  consider 
whether,  after  a  party  has  acted  in  good  faith  upon  an  order 
made  by  a  court  upon  the  application  of  the  trustees  of  a 
corporation,  such  corporation  can  claim  the  order  to  be  void 
by  reason  of  its  trustees  having  committed  a  fraud  on  the 
court ;  or  the  more  general  question,  whether  one  court  has 
any  right  to  hold  the  judgment  or  orders  of  another  court  to 
be  null  and  void  by  reason  of  a  deceit  having  been  practiced 
on  that  court,  or  if  they  have  any  such  right,  then  under 
what  circumstances,  or  in  whose  favor,  it  is  to  be  exercised. 

Judgment  for  defendants,  with  costs. 


COURT  OF  APPEALS. 

THE  GOVERNORS  or  THE  ALMSHOUSE  OF  THE  CITY  AND  COUNTY 
OP  NEW  YORK  agt.  THE  AMERICAN  ART  UNION. 

The  llth  section  of  the  7th  article  of  the  constitution  of  1821,  is  in  these  words  : 
"  No  lottery  shall  hereafter  be  authorized  in  this  state  ;  and  the  legislature  shall 
pass  laws  to  prevent  the  sale  of  all  lottery  tickets  within  this  state,  except  in 
lotteries  already  provided  for  by  law."  The  latter  clause  of  the  10th  section  of 
the  1st  article  of  the  -constitution  of  1846,  is  in  these  words  :  "  Nor  shall  any 
lottery  hereafter  be  authorized,  or  any  sale  of  lottery  tickets  allowed  within  this 
state." 

Payment  of  the  prizes  in  money,  is  not  one  of  the  essential  ingredients  of  a  lot- 
tery. 

Whenever  the  scheme  of  distribution  is  such  that  if  the  payment  of  the  prizes 
were  in  money  it  would  be  a  lottery,  it  will  be  equally  so,  although  the  prizes  are 
payable  in  lands  or  chattels. 

The  intention  of  the  frarners  of  the  constitution  undoubtedly  was  to  forbid  the 
future  granting  of  any  such  lotteries  as  had  at  any  time  previously  been  autho- 
rized by  law,  and  by  requiring  the  legislature  to  pass  laws  to  prevent  the  sale 
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of  all  lottery  tickets,  to  put  an  end  to  all  such  distributions  of  money  or  goods, 
by  lot  or  chance,  as  had  heretofore  been  forbidden  by  the  statute,  under  the 
name  of  private  lotteries. 

The  American  Art  Union  was  originally  incorporated  by  the  name  of  the  Apollo 
Association,  with  power,  among  other  things,  of  making  such  a  constitution, 
by-laws  and  regulations,  as  they  should  judge  proper  for  certain  enumerated 
purposes. 

The  corporation  made  and  adopted  a  constitution  on  the  23d  of  December,  1&43,  and 
by  its  tenth  section  it  was  provided  that  at  the  annual  meetings  of  the  associa- 
tion in  December,  the  works  of  art  purchased  during  the  year  should  become  by 
lot,  publicly  determined,  the  property  of  individual  members,  each  member 
being  entitled  to  one  chance  or  share  in  such  distribution,  for  each  five  dollars 
by  him  subscribed  and  paid. 

By  the  first  section  of  the  act  of  January  29,  1844,  the  name  of  the  Apollo  Associ- 
ation was  changed  to  "The  American  Art  Union."  The  second  section  stated 
that :  "  The  distribution  of  the  works  of  art  belonging  to  the  association,  pro- 
vided for  in  the  constitution  thereof,  and  the  annual  election  of  officers,  shall 
be  held  on  the  Friday  preceding  the  25th  day  of  December  in  each  year,  instead 
ofjthe  time  stated  in  the  fourth  section  of  the  act  hereby  amended  :" 

Held,  that  the  scheme  of  the  association  formed  under  their  constitution  and  by- 
laws, for  the  sale  and  distribution  of  its  works  of  art  was  a  lottery,  within  the 
meaning  of  the  constitution,  and  the  legislature  had  no  power  to  authorize  or 
sanction  it.  Consequently  an  action  against  them  to  recover  the  statute  pen- 
alty, given  for  violating  the  laws  against  lotteries,  was  properly  brought,  after 

•  a  sale  and  distribution  of  their  pictures  under  the  scheme  above  mentioned. 

October  Term,  1852. 

APPEAL  from  a  judgment  of  the  supreme  court  of  the  first 
judicial  district  in  favor  of  the  plaintiffs  against  the  defend- 
ants. 

,  for  appellants. 
,  for  respondents. 

RUGGLES,  C.  J.  The  plaintiffs,  as  overseers  of  the  poor 
of  the  city  of  New  York,  claim  to  recover  from  the  defend- 
ants a  penalty  of  $300,  being  three  times  the  value  of  a  pic- 
ture numbered  twenty-nine,  and  entitled  "  The  Huguenots 
going  to  "Worship,  in  Charleston  Harbor,"  together  with  the 
further  sum  of  $10. 

The  statute  under  which  this  recovery  is  claimed,  is  in 
these  words  : 

"  SEC.  22.  No  person  shall  set  up  or  propose  any  money, 
goods,  chattels  or  things  in  action,  to  be  raffled  for,  or  to  be 
distributed  by  lot  or  chance,  to  any  person  who  shall  have 
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paid  or  contracted  to  pay,  any  valuable  consideration  for  the 
chance  of  obtaining  any  such  money,  goods  or  things  in 
action.  Any  person  offending  against  this  provision,  shall 
forfeit  three  times  the  sum  of  money  or  value  of  the  articles 
so  set  up,  together  with  the  sum  of  ten  dollars,  to  be  reco- 
vered by  and  in  the  name  of  the  overseers  of  the  poor  of 
the  town  where  the  offense  was  committed." 

The  picture  above  mentioned,  together  with  three  hundred 
and  nine  others,  was  about  to  be  distributed  by  lot  or  chance, 
in  pursuance  of  the  constitution  and  by-laws  of  the  corpo- 
ration of  the  American  Art  Union,  and  were  by  public  adver- 
tisement announced  and  offered  to  be  distributed  by  lot,  as 
aforesaid,  among  thirteen  thousand  members  and  subscri- 
bers. This  took  place  immediately  previous  to  the  com- 
mencement of  the  legal  proceedings  to  recover  the  penalty 
in  question. 

The  picture  number  twenty-nine,  was  of  the  value  of  one 
hundred  dollars.  Pictures  are  chattels.  The  Art  Union 
proposed  to  distribute  them  by  lot  or  chance,  among  its  sub- 
scribers. Each  subscriber  had  paid  five  dollars,  which  made 
him  a  member  of  the  corporation,  and  entitled  him  to  a 
chance  in  such  distribution  of  obtaining  the  picture  in  ques- 
tion as  a  prize.  The  scheme  of  the  Art  Union,  and  the  pro- 
position to  distribute  the  pictures  by  lot,  is,  therefore,  a  vio- 
lation of  the  statute  above  recited,  unless  this  association 
has  some  special  authority  which  exempts  it  from  its  opera- 
tion. 

The  act  of  January  29, 1844,  entitled  :  "  An  act  to  amend 
the  act  to  incorporate  the  '  Apollo  Association  '  for  the  pro- 
motion of  the  fine  arts,"  passed  May  7,  1840  (Laivs  of  1844, 
p.  7), -is  supposed  to  create  such  an  exemption,  and  to  oper- 
ate as  a  repeal  of  the  statute  against  raffling  and  lotteries, 
so  far  as  respects  the  American  Art  Union. 

The  American  Art  Union  was  originally  incorporated  by 
the  name  of  the  Apollo  Association,  with  power,  among 
other  things,  of  making  such  a  constitution,  by-laws  and 
regulations,  as  they  should  judge  proper  for  certain  enumer- 
ated purposes.  The  fourth  section  of  the  act  directed  the 
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annual  election  of  officers  to  be  held  on  the  third  Monday 
of  December  ;  but  the  act  did  not  give,  or  purport  to  give, 
the  corporation  the  power  of  distributing  pictures  or  other 
property  by  lot,  or  of  regulating  such  distribution  by  their 
constitution  or  by-laws.  The  corporation  made  and  adopted 
a  constitution  on  the  23d  of  December,  1843,  and  by  its  tenth 
section,  it  was  provided  that  at  the  annual  meetings  of  the 
association  in  December,  the  works  of  art  purchased  during 
the  year  should  become  by  lot,  publicly  determined,  the  pro- 
perty of  individual  members,  each  member  being  entitled  to 
one  chance  or  share  in  such  distribution  for  each  five  dol- 
lars by  him  subscribed  and  paid.  By  the  first  section  of  the 
act  of  January  29,  1844,  the  name  of  the  Apollo  Association 
was  changed  to  "  The  American  Art  Union."  The  second 
section  is  as  follows  :  "  The  distribution  of  the  works  of  art 
belonging  to  the  association,  provided  for  in  the  constitution 
thereof,  and  the  annual  election  of  officers,  shall  be  held  on 
the  Friday  preceding  the  25th  day  of  December,  in  each 
year,  instead  of  the  time  stated  in  the  fourth  section  of  the 
act  hereby  amended." 

The  defendants  insist  that  this  statute  recognizes  the  dis- 
tribution by  lot  of  the  works  of  art  belonging  to  the  corpo- 
ration, as  a  lawful  act,  and,  therefore,'  repeals  the  statute 
against  raffling  and  lotteries,  first  above  quoted,  so  far  as  it 
would  otherwise  have  made  such  distribution  illegal.  But 
if  the  scheme  of  the  association,  for  the  purchase  and  dis- 
tribution of  its  works  of  art,  by  lot  or  chance,  is  a  lottery, 
within  the  meaning  of  the  state  constitution  of  1821,  which 
was  in  force  at  the  time  of  the  passing  of  the  statute  above 
mentioned,  the  legislature  had  no  power  to  authorize  or 
sanction  it ;  and  the  second  section  of  the  act  of  1844,  is 
therefore  inoperative,  either  as  a  grant  of  power  or  a  recog- 
nition of  such  grant. 

This  brings  us,  therefore,  to  the  real  question  in  the  case, 
namely  :  whether  the  plan  or  scheme  of  the  Art  Union,  above 
mentioned,  is  a  lottery,  within  the  constitutional  prohibition  ? 

The  eleventh  section  of  the  seventh  article  of  the  consti- 
tution of  1821,  is  in  these  words :  "  No  lottery  shall  here- 
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after  be  authorized  in  this  state,  and  the  legislature  shall 
pass  laws  to  prevent  the  sale  of  all  lottery  tickets  within  this 
state,  except  in  lotteries  already  provided  for  by  law." 

This  prohibition  is  general.  It  must  be  held  to  embrace 
all  lotteries,  unless  there  be  some  very  clear  and  atisfactory 
reason  for  understanding  it  in  a  very  limited  sense.  It  was 
urged  on  the  argument  that  public  lotteries  for  pecu- 
niary prizes,  as  a  means  of  raising  revenue,  were  alone 
within  the  contemplation  of  the  framers  of  the  constitution. 
But  lotteries  have  never  been  created  within  this  state  for 
the  purpose  of  general  revenue,  and  there  is,  therefore,  no 
ground  for  believing  that  the  prohibition  was  intended  to  be 
limited  to  lotteries  for  that  object.  This  would  have  been 
restraining  a  mischief  which  did  not  exist,  and  tolerating 
that  which  did.  Lotteries  had  been  authorized  by  the  legis- 
lature for  the  benefit  of  colleges,  for  the  making  of  roads, 
for  the  building  of  bridges,  for  the  improvement  of  ferries, 
for  the  creation  of  hospitals,  and  for  various  other  purposes 
equally  commendable  and  beneficial. 

All  these  were  clearly  within  the  prohibition.  The  prohi- 
bition was  not  aimed  at  the  objects  for  which  lotteries  had 
been  authorized,  but  at  that  particular  mode  of  accomplish- 
ing such  objects.  It  was  founded  on  the  moral  principle 
that  evil  should  not  be  done  that  good  might  follow  ;  and 
upon  the  more  cogent  practical  reason  that  the  evil  conse- 
quent on  this  pernicious  kind  of  gambling,  greatly  overbal- 
anced in  the  aggregate,  any  good  likely  to  result  from  it. 
The  promotion  of  the  fine  arts  is  undoubtedly  a  commenda- 
ble object ;  but  the  prohibition  contains  no  exception  in  its 
favor  on  that  ground.  Payment  of  the  prizes  in  money,  is 
not  one  of  the  essential  ingredients  of  a  lottery.  Whenever 
the  scheme  of  distribution  is  such  that  if  the  payment  of  the 
prizes  were  in  money  it  would  be  a  lottery,  it  will  be  equally 
so,  although  the  prizes  are  payable  in  lands  or  chattels. 

In  1820,  the  city  of  Albany  was  authorized  by  a  statute, 
to  dispose  of  its  public  lands  by  a  lottery,  not  to  exceed  in 
amount  $250,000.  The  distribution  of  these  lands  by  lot  or 
chance,  was  denominated  a  lottery  in  the  title  and  in  the 
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body  of  the  statute  (Laws  of  1820,  p.  224).  Payment  of 
prizes  in  money,  therefore,  is  not  essential  to  a  lottery,  within 
the  meaning  of  the  word  as  used  by  the  legislature,  before 
the  adoption  of  the  constitution  in  1821.  The  intention  of 
the  framers  of  the  constitution  undoubtedly  was,  to  forbid 
the  future  granting  of  any  such  lotteries  as  had  at  any  time 
previously  been  authorized  by  law,  and  by  requiring  the 
legislature  to  pass  laws  to  prevent  the  sale  of  all  lottery 
tickets,  to  put  an  end  to  all  such  distributions  of  money  or 
goods,  by  lot  or  chance,  as  had  heretofore  been  forbidden  by 
the  statute,  under  the  name  of  private  lotteries.  A  refer- 
ence to  the  statutes  of  the  colony  and  the  state,  against  pri- 
vate lotteries,  will  show  conclusively  that  all  schemes  for  the 
distribution  of  private  property  of  any  description,  by  lot 
or  chance,  were  regarded  by  the  legislature  as  coming  within 
the  denomination  of  private  lotteries.  The  sale  or  disposi- 
tion "  of  any  goods,  wares  and  merchandise,  by  way  of,  or 
in  manner  of  lottery,"  was  prohibited  in  .the  province  as 
early  as  1721,  by  an  act  entitled  "  an  act  to  prevent  private 
lotteries  in  the  province  of  New  York."  The  same  thing 
was  done  by  another  colonial  statute  in  1771,  with  a  similar 
title  ( Van  Schaak's  Laws,  pages  124  and  674).  The  statute 
of  1783  contains  a  similar  provision  (2  K.  &  E.  35),  and  this 
is  repeated  in  the  act  of  1813  (1  Revised  Laws,  188). 

That  the  prizes  to  be  distributed  by  the  Art  Union  scheme 
had  no  fixed  market  value,  is  of  no  importance  in  relation 
to  the  point  in  question.  To  render  it  material,  it  would  be 
necessary  to  show  that  they  were  of  no  value,  This  is  by 
no  means  true.  They  are  valuable,  although  not  readily 
salable  in  market  for  what  the  artists  believe  them  to  be 
worth.  They  are  articles  of  merchandise.  The  intention 
of  the  scheme  is  to  sell  them  for  more  than  they  can  be  sold 
for  at  private  sale ;  and  this  was  to  be  brought  about  by  an 
appeal  to  the  universal  passion  for  playing  at  games  of 
chance.  The  indulgence  of  this  passion  was  precisely  what 
the  constitution  intended  to  repress  and  prohibit. 

Nor  is  immaterial  to  the  question  in  hand,  that  the  prizes 
were  not  known  and  designated  when  the  tickets  or  chances 


NEW  YORK  PRACTICE  REPORTS.        347 

Governors  of  the  Almshouse,  N.  Y.  agt.  The  American  Art  Union. 

were  subscribed  and  paid  for.  The  scheme,  in  this  respect, 
was  more  objectionable  than  a  scheme  in  which  the  prizes 
are  previously  fixed,  because  it  affords  less  security  to  the 
subscribers  that  the  chance  purchased  is  worth  the  money 
paid  for  it.  The  Art  Union  scheme  is  a  lottery,  within  the 
ordinary  meaning  of  the  word,  as  defined  in  the  English  dic- 
tionaries. It  is  "  a  distribution  of  prizes  by  chance,"  which 
is  one  of  the  definitions  of  a  lottery  by  Johnson  and  Web- 
ster. It  is  "a  kind  of  game  of  hazard,  wherein  several 
lots  of  merchandise  are  deposited  in  prizes  for  the  benefit 
of  the  fortunate  "  (Bees'  Cyclopedia}.  It  is  "  a  game  of  haz- 
ard, in  which  merchandise  is  deposited  in  prizes  for  the 
advantage  of  those  who  gain  the  tickets  which  entitle  them 
to  such  prizes  "  (12  Brewster's  Ed.  Encyclopedia,  258). 

The  scheme  in  question  has  all  the  attributes  or  elements 
of  a  lottery.  It  is  a  distribution  by  lot  of  a  small  number 
of  prizes  among  a  great  number  of  persons.  The  prizes 
and  blanks  are  drawn  in  the  manner  in  which  prizes  and 
blanks  are  drawn  in  other  lotteries.  The  certificate  of  mem- 
bership is  a  ticket,  which  entitles  the  holder  to  a  chance  for  a 
prize  of  a  much  greater  value  than  the  price  of  the  ticket.  It 
is  a  lottery  according  to  the  common  acceptation  of  that  word. 
It  is  a  lottery  within  the  definitions  in  the  dictionaries.  It 
is  a  lottery  within  the  meaning  of  the  word,  as  used  in  the 
legislature  of  the  colony  and  state  of  New  York,  for  more 
than  a  century ;  and  we  should  be  trifling  with,  and  perver- 
ting the  language  of  the  constitution,  if  we  were  to  say  tha-t 
it  is  not  a  lottery  within  its  prohibition.  If  no  lotteries  had 
existed  excepting  such  as  is  contained  in  the  Art  Union 
scheme,  it  is  not  probable  that  they  would  have  been  forbid- 
den by  the  constitution  or  by  law.  Its  mischiefs  are  cer- 
tainly not  so  apparent  as  if  its  prizes  were  to  be  paid  in 
money,  or  as  it  would  be  if  framed  for  the  purpose  of  enti- 
cing the  necessitous  and  improvident  into  its  hazards. 

But  this  case  cannot  be  decided  according  to  the  views  we 
may  entertain  of  the  probable  good  or  evil  consequent  upon 
the  execution  of  the  scheme.  The  constitution  took  away 
from  the  legislature  the  power  of  determining  whether  this 
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or  any  other  lottery  was  of  good  or  evil  tendency,  and  cer- 
tainly did  not  intend  to  confer  that  power  on  the  judicial  tri- 
bunals. If  it  were  to  be  admitted  that  the  scheme  is  entirely 
harmless  in  its  consequences,  it  would  form  no  ground  for 
making  it  by  judicial  construction  an  exception  to  the  gen- 
eral and  absolute  constitutional  prohibition. 

The  constitution  of  1846,  contains  a  provision  against  lot- 
teries and  the  sale  of  lottery  tickets,  substantially  like  that 
in  the  constitution  of  1821. 

The  judgment  below  must  be  affirmed. 


NEW  YOEK  COMMON  PLEAS. 

MARY  M.  BERWICK  and  others  agt.  CHARLES  DUSENBERRY. 

There  is  nothing  growing  out  of  the  relation  of  husband  and  wife,  which  prohibits 
the  wife  from  acting  as  the  agent  of  her  husband  ;  and  if  her  acts  be  approved 
by  the  husband,  such  approval  is  equivalent  to  an  original  authority. 

When  the  act  done  for  another  is  apparently  for  his  benefit,  flight  evidence  should 
serve  to  establish  a  ratification. 

Wher-e  during  the  husband's  absence,  his  wife  without  his  authority,  hired  a 
house  for  one  year,  the  rent  payable  monthly  in  advance,  and  entered  into  pos- 
session thereof  on  the  1st  of  May,  and  on  the  6th  of  May  the  husband  returned 
and  resided  in  the  house  with  his  wife  until  the  24th  of  May,  when  he  paid  the 
rent  for  the  month  of  May,  and  moved  out : 

Helfl,  that  the  husband,  the  defendant,  was  liable  for  the  rent  of  the  premises  for 
the  whole  term.  If  the  defendant  intended  to  object  to  the  hiring  by  his  wife, 
on  the  ground  that  she  had  no  authority,  he  should  have  acted  promptly ;  his 
delay  was  a  ratification  of  her  conduct. 

General  Term,  February,  1867. 

Before  DALY,  C.  J.,  BRADY  and  CARDOZO,  Judges. 

Tms  action  was  brought  to  recover  the  rent  of  certain, 
premises  for  the  month  of  June,  1866.  During  the  defend- 
ant's absence  his  wife  hired  the  premises  in  question  for  one 
year,  payable  monthly  in  advance,  and  took  possession  on  the 
1st  day  of  May.  On  the  6th  of  May,  the  defendant  returned, 
and  moved  out  of  the  house  on  the  24th,  as  soon  as  he  could, 
and  paid  the  rent  for  the  month  of  May. 

The  defendant  testified  that  his  wife  had  no  authority  to 
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hire  a  house  or  make  a  contract  for  him,  as  his  father  was 
his  agent  during  his  absence. 

The  justice  gave  judgment  for  the  plaintiff,  from  which 
the  defendant  appealed. 

IEA  D.  WARREN,  far  plaintiffs. 
A.  H.  HEAVY,  for  defendant. 

By  the  court,  BEADY,  J.  It  may  be  assumed  that  the 
defendant's  wife  had  no  authority,  express  or  implied,  to  hire 
the  premises  from  the  plaintiff,  and  yet  the  judgment  ren- 
dered therein  must  be  sustained. 

The  defendants'  wife  took  possession  of  the  premises  on 
the  1st  of  May,  1866,  and  the  defendant,  when  he  returned 
on  the  6th  of  May  ensuing,  also  went  into  possession  of 
them,  and  remained  until  the  23d  or  24th  of  the  same  month. 
He  did  not,  for  aught  that  appears  during  his  occupancy,  in 
any  manner  advise  the  plaintiff  or  his  agent,  that  his  wife 
had  acted  without  authority,  and  that  he  did  not  intend  to 
ratify  the  contract  she  had  made,  nor  did  he  do  any  act  indi- 
cative of  a  similar  intent.  He  said  on  the  trial,  that  he 
refused  to  keep  the  premises,  and  moved  out  on  the  23d  or 
24th  of  May. 

His  removal  was  too  late.  He  had,  by  his  delay,  ratified 
the  contract  made  by  his  wife.  The  doctrine  on  that  subject 
is  clearly  stated  in  Story  on  Contract  (§  161),  on  the  autho- 
rity of  adjudged  cases,  as  follows  :  It  is  not  necessary  that 
the  ratification  should  be  express  and  formal,  unless  the 
agent  act  in  the  name  of  the  principal,  by  an  instrument 
under  seal,  in  which  case  the  ratification  must  also  be  under 
seal ;  but  it  may  arise  by  implication  from  collatteral  cir- 
cumstances, from  the  acts  of  the  principal,  or  from  his 
silence  and  acquiescence,  when  it  was  incumbent  on  him  to 
object,  or  when  the  presumption  of  a  ratification  is  the  only 
satisfactory  explanation  of  such  a  silence. 

There  is  nothing  growing  out  of  the  relation  of  husband 
and  wife,  which  prohibits  the  latter  from  acting  as  agent  of 
her  husband;  and  if  her  act  as  such  be  approved,  that 
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approval  is  equivalent  to  an  original  authority  (Hopkins  agt. 
Mollineaux,  4  Wend.  465). 

It  makes  no  difference  where  the  act  has  been  adopted, 
whether  the  person  acting  for  another  was  authorized  but 
exceeded  his  power,  or  assumed  to  be  authorized,  when  in 
fact  he  was  not  clothed  with  power  directly  or  indirectly. 
(Story  on  Agency,  §  253  ;  Nixon  agt.  Palmer,  4  Seld.  398  ; 
Commercial  Bank  agt.  Warren,  15  N.  Y.  E.  577 ;  Wilson  agt. 
Furman,  6  Man.  &  Gran.  236.) 

And  as  we  have  seen  that  the  principal  may  be  held  to  have 
assumed  the  obligation  made  for  him,  by  his  silence  or  acqui- 
escence, he  is  required  to  disavow  the  act  done  in  his  name, 
within  a  reasonable  time,  (Cairnes  agt.  Bleecker,  12  Johns.  300 ; 
Viainna  agt.  Barclay,  3  Cow.  281 ;  Gage  agt.  Herman,  2 
Comst.  417  ;  BucKenbeeker  agt.  Lowell,  32  Barb.  9;  2  Kent's. 
Com.  616 ;  Benedict  agt.  Smith,  10  Paige,  127,)  and  particu- 
larly where,  as  in  this  case,  he  availed  himself  of  the  benefit 
of  the  contract  made  for  him  by  occupying  the  premises. 
When  the  act  done  for  another  is  apparently  for  his  benefit, 
slight  evidence  should  serve  to  establish  a  ratification  (Com- 
mercial Bank  agt.  Warren,  supra,  §  579). 

There  seems  to  be  great  propriety  in  applying  such  a  rule 
strictly  to  a  case  like  the  present,  in  which  it  appears  that 
the  wife  during  the  absence  of  her  husband  hired  a  dwelling, 
which  may  be  classed  as  one  of  the  necessaries  of  life.  In 
this  case,  however,  the  ratification  is  abundant.  The  defend- 
ant followed  his  wife  to  the  premises  hired  and  occupied  by 
her,  and  remained  there,  as  already  shown,  for  eighteen  days. 
These  were  acts  from  which  no  other  conclusion  was  to  be 
drawn  by  the  landlord  than  that  he  intended  to  remain  for 
the  term  secured.  As  said  by  STRONG,  J.,  in  Gage  agt.  Sher- 
man (supra),  "if  the  defendant  intended  to  object  to  the 
terms  of  sale  he  should  have  acted  promptly.  The  plaintiff 
might  then  have  taken  his  land  back,  and  probably  without 
loss." 

The  justice  in  this  case  held  that  the  delay  of  the  defend- 
ant in  reference  to  the  repudiation  of  the  contract,  having 
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taken  possession  of  the  premises  as  he  had,  was  unreasona- 
ble, and  we  think  it  was.     He  should  have  acted  promptly, 
and  restored  the  possession  to  the  landlord. 
The  judgment  should  be  affirmed. 


SUPEEME  COUBT. 

JOHN  B.  AYEES  agt.  THE  WESTERN  EAILROAD  COMPANY. 

1.  An  action  brought  by  an  assignee  of  a  claim  for  damage  for  the  breach  of  a 
contract  of  a  common  carrier  to  cany  goods  is  an/  action  by  an  assignee  of  a 
promissory  note  or  chose  in  action,  within  the  meaning  of  the  judiciary  act,  and 
cannot  be  removed  into  the  circuit  court  of  the  United  States. 

2.  Where  a  defendant  has  been  served  with  process  in  a  state  court,  and,  before 
filing  his  bond  and  petition  for  the  removal  of  the  cause,  his  attorney  obtains 
an  ex  parte  order  extending  the  time  to  answer,  although  such  extension  is 

/  .  obtained  for  the  purpose  of  making  the  application  of  removal,  and  the  attorney 

^  serves  the  order  upon  plaintiff's  attorney,  indorsing  it  with  his  name  aa 
\K  "  Defendant's  Attorney :"  Held,  that  the  defendant  had  submitted  to  the  juris- 
diction of  the  state  court,  and  had  lost  the  right  to  remove  the  cause,  although 
his  appearance  was  subsequently  entered  within  the  required  time  in  the  state 
court,  and  the  bond  and  petition  there  filed  for  removal.  (BABNABD,  G.  J., 
dissentiny.) 

New  York  General  Term,  November,  1866. 

Before  BARNARD,  P.  J.,  CLERKE  and  INGRAHAM,  Justices. 

THE  plaintiff,  a  citizen  of  New  York,  brought  an  action 
as  the  assignee  of  a  certain  claim  of  the  Southworth  Man- 
ufacturing Company,  a  Massachusetts  corporation,  against 
the  defendant,  a  corporation  incorporated  in  Massachusetts, 
but  who  were  the  lessees  and  who  operated  a  railroad  from 
East  Albany  to  the  state  line,  for  the  loss  of  certain  goods 
by  fire,  in  defendant's  hands  as  a  common  carrier. 

The  complaint  set  out  the  non-performance  of  the  con- 
tract to  carry,  the  loss  of  the  goods,  and  that  the  goods  and 
the  claim  for  damages  had  been  assigned  to  the  plaintiff. 

The  summons  and  complaint  were  served  on  the  5th  of 
June,  1866,  upon  the  defendant's  attorney,  who  obtained  an 
ex  parte  order  on  the  25th  of  June,  for  time  to  answer,  in 
order  that  he  might  apply  to  remove  the  cause  into  the  cir- 
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cuit  court  of  the  United  States,  and  served  a  copy  of  the 
order,  indorsing  it  "  please  to  take  notice,"  <fcc.,  <fcc.,  and 
signed  it  with  his  name  as  defendant's  attorney. 

The  defendant's  formal  appearance  was  entered  in  the 
supreme  court,  as  under  the  old  practice,  and  the  petition 
and  bond  filed  on  the  5th  of  July. 

At  the  special  term  Mr.  Justice  BARNARD  ordered  the  cause 
to  be  removed  to  the  circuit  court  of  the  United  States,  and 
from  this  order  the  plaintiff  appealed. 

BLISS  &  CADWALADER,  for  appeUard. 
JOHN  H.  EEYNOLDS,  for  respondent. 

By  the  court,  INGRAHAM,  J.  The  defendants  are  incorpo- 
rated under  the  laws  of  Massachusetts.  The  plaintiff  is  a 
citizen  of  New  York,  and  sues  as  assignee  of  a  company 
incorporated  under  a  law  of  Massachusetts.  The  defendant 
moved  for  an  order  to  remove  the  cause  into  the  United 
States  court.  The  motion  was  granted,  and  tjie  plaintiff 
appealed. 

It  is  clear  that  between  the  original  parties,  as  both  were 
corporations  created  by  laws  of  Massachusetts,  this  action 
could  not  have  been  removed.  But  inasmuch  as  the  plain- 
tiff, who  is  assignee  of  the  claim,  is  a  citizen  of  New  York, 
the  case  is  within  the  statute,  unless  the  United  States  court 
is  prevented  from  taking  cognizance  of  the  action,  under  the 
seventeenth  section  of  the  United  States  statute,  which  says  : 
The  court  shall  not  have  cognizance  of  any  suit  to  recover 
the  contents  of  a  promissory  note  or  other  chose  in  action, 
in  favor  of  an  assignee,  unless  a  suit  might  have  been  pros- 
ecuted if  no  assignment  had  been  made. 

The  question  then  arises,  is  this  action  brought  to  recover 
upon  a  chose  in  action  ? 

A  chose  in  action,  or  a  thing  in  action,  is  a  term  used  in 
contradistinction  to  a  chose  or  thing  in  possession,  and  is 
applicable  to  cases  where  the  title  to  money  or  property  is  in 
one  person  and  the  possession  is  in  another,  which  by  con- 
tract he  is  bound  to  deliver  to  the  owner. 
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In  Campbell  agt.  Perkins  (8  N.  Y.  R.  p.  430),  it  was-  held 
that  a  claim  against  common  carriers,  although  in  form  for 
a  wrong,  was  founded  on  contract.  It  was  founded  on  an 
agreement,  and  is  technically  a  claim.  If  so,  then  the  claim 
is  a  chose  in  action  transferred  to  the  assignee,  and  bringing 
the  case  within  the  exception  of  the  statute. 

It  is  similar  in  its  nature  to  that  of  Anderson  agt.  The 
Manufacturer's  Bank  (14  Abb.  R.  436).  That  action  was 
against  the  defendant  for  not  protesting  a  note.  The  ground 
was  negligence.  So  here  the  action  is  for  not  delivering 
goods  according  to  agreement. 

I  think  there  is  good  grounds  for  holding  also,  that  the 
defendant,  by  obtaining  time  to  answer  by  an  order  from  the 
court,  and  serving  that  with  a  notice  signed  by  an  attorney, 
as  attorney  for  the  defendant,  has  done  what  is  equivalent, 
to  an  appearance.  It  was  doing  an  act  within  the  progress 
of  the  cause,  and  submitting  to  the  jurisdiction  of  the  state 
court,  and  was  equivalent  to  an  appearance  (Cooley  agt.  Laiu- 
rence,  5  Duer,  610). 

The  order  should  be  reversed. 

CLEEKE,  J.,  concurring. 

BAKNAKD,  J.,  dissenting. 

Order  appealed  from  reversed. 

BARNARD,  J.,  dissenting.  In  order  to  bring  this  case  within 
the  principle  of  the  case  of  Anderson  agt.  Manufacturer's  Bank 
(14  Abb.  436),  it  must  be  determined  that  this  action  is 
brought  to  recover  the  contents  of  a  promissory  note  or  other 
chose  in  action,  and  if  this  is  its  character,  it  was  conceded 
on  the  argument  that  the  defendant  was  not  entitled  to 
remove  the  cause  for  trial  into  the  federal  court. 

The  action  is  brought  against  the  defendant  as  a  common 
carrier,  for  damages  on  account  of  the  non-delivery  of  goods 
delivered  to  it  by  the  Southworth  Manufacturing  Company, 
at  Springfield,  in  Massachusetts,  for  transportation  to  a 
western  state. 

It  is  alleged  in  the  complaint,  that  the  defendant  has 
wholly  failed  and  refused  to  transport  or  deliver  the  goods, 
on  account  of  which  the  Southworth  Manufacturing  Com- 
VOL.  XXXIL  23 
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pauV  sustained  the  damages  claimed,  and  that  the  said 
South  worth  Manufacturing  Company  has  duly  sold,  assigned 
and  transferred  to  the  plaintiff,  all  its  interest  in  said  goods, 
wares  and  merchandize,  and  its  claim,  demand  and  cause  of 
action  against  the  defendants. 

It  is  thus  obvious  that  the  plaintiff  is  the  vendee  of  the 
goods  to  be  transported,  or  the  claim  to  damages,  after  the 
.  defendant  had  violated  its  agreement  to  transport  them,  and 
had  lost  them,  or  converted  them  to  its  own  use.  This  brings 
the  case  clearly  within  that  of  Deshler  agt.  Dodge  (16  How. 
U.  S.  B.  622).  In  that  case,  the  suit  was  brought  by  the 
plaintiff,  a  citizen  of  New  York,  against  the  defendant,  a 
citizen  of  Ohio,  in  replevin,  for  a  quantity  of  bank  bills, 
issued  by  banks  in  Ohio,  and  the  plaintiff's  title  was  derived 
by  assignment  from  the  Ohio  banks.  It  was  entirely  clear 
that  the  assignors  (the  Ohio  banks)  could  not  have  main- 
tained any  action  against  the  defendant  for  the  recovery  of 
the  bills,  for  the  reason  that  both  the  banks  and  the  defend- 
ant were  citizens  of  the  same  state,  and  the  case  was,  there- 
fore, in  this  aspect,  precisely  like  the  present,  and  the  only 
question  to  be  determined  was,  whether  it  came  within  the 
provisions  of  the  act  of  congress  forbidding  jurisdiction  to 
the  federal  courts,  in  suits  by  an  assignee  to  recover  the  con- 
tents of  a  promissory  note  or  other  chose  in  action. 

It  was  held  by  the  supreme  comt  of  the  United  States, 
that  the  circuit  court  had  jurisdiction  of  the  action.  Mr. 
Justice  NELSON  delivering  the  opinion  of  the  court  says  (16 
How.  631) :  "  We  are  of  opinion  that  this  clause  of  the  stat- 
ute has  no  application  to  the  case  of  a  suit  by  the  assignee 
of  a  chose  in  action  to  recover  possession  of  the  thing  in 
specie,  or  damages  for  its  wrongful  capture  or  detention,  and 
that  it  applies  only  to  cases  in  which  the  suit  is  brought  to 
recover  the  contents,  or  to  enforce  the  contract  contained  in 
the  instrument  assigned.  In  the  case  of  a  tortious  taking, 
or  wrongful  detention  of  a  chose  in  action,  against  the  right 
or  title  of  the  assignee,  the  injury  is  one  to  the  right  of  pro- 
perty in  the  thing,  and  it  is,  therefore,  unimportant  as  it 
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respects  the  derivation  of  the  title ;  it  is  sufficient  if  it  belongs 
to  the  party  bringing  the  suit  at  the  time  of  the  injury. 

"  The  distinction  as  it  respects  the  application  of  the  llth 
section  of  the  judiciary  act  to  a  suit  concerning  a  chose  in 
action  is  this :  Where  the  suit  is  brought  to  enforce  the 
contract.  The  assignee  is  disabled,  unless  it  might  have 
been  brought  in  the  court  if  no  assignment  had  been  made  ; 
but  if  brought  for  a  tortious  taking  or  wrongful  detention 
of  the  chattel,  then  the  remedy  accrues  to  the  person  who 
has  the  right  of  property  or  of  possession  at  the  time,  the 
same  as  in  a  case  of  a  like  wrong  in  respect  to  any  other  sort 
of  personal  chattel." 

It  is  difficult  to  see  why  this  decision  is  not  decisive  of  the 
present  appeal ;  for  it  is  entirely  clear  that  this  is  an  action 
to  recover  damages  for  the  detention  or  non-delivery  of  per- 
sonal property,  and  not  for  the  recovery  of  the*  contents  of 
a  chose  in  action,  within  the  meaning  of  the  act  of  congress. 

The  plaintiff  is  not  the  assignee  of  the  original  contract 
for  the  transportation  of  the  goods,  but  the  assignee  Ox  the 
goods  themselves,  and  of  the  cause  of  action  arising  from 
their  conversion  by  the  defendant,  or  the  refusal  to  deliver 
them  on  demand. 

It  is  thus  obvious  that  the  plaintiff  acquired  no  right  by 
assignment  until  after  tJie  original  contract  had  been  broken, 
and  the  right  thus  acquired  was  to  the  goods  in  specie,  or  to 
damages  for  their  unlawful  detention.  Such  an  action, 
according  to  the  decision  of  the  supreme  court  of  the  United 
States,  is  not  an  action  to  recover  the  contents  of  a  chose  in 
action,  and  is  not  within  the  exception  named  by  the  act  of 
congress. 

It  may  also  be  observed  that  actions  against  a  common 
carrier  for  the  loss  of  goods,  although  sometimes  said  to  be 
of  an  amphibious  character,  still  belong  to  the  class  of 
actions  ex  delicto,  and  hence  cannot  be  regarded  as  for  the 
recovery  of  the  contents  of  a  chose  in  action,  except  upon 
the  assumption  that  every  right  to  recover'  damages  is  in  one 
sense  a  chose  in  action.  It  is  very  obvious  that  it  was  not 
intended  to  forbid  jurisdiction  to  the  federal  courts  in  all 
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cases  of  actions  prosecuted  by  an  assignee,  for  if  such  was 
the  intention  it  would  have  been  so  declared.  The  true  con- 
struction was  given  to  the  statute  by  Mr.  Justice  NELSON,  in 
the  opinion  before  referred  to,  and  by  that  we  must  be 
guided. 

It  is  also  urged,  that  because  this  action  is  prosecuted  by 
an  assignee,  the  circuit  court  of  the  United  States  has  no 
jurisdiction.  This  assumes  that  no  action  by  an  assignee 
can  be  maintained  in  the  federal  courts,  and  the  assumption 
is  entirely  unfounded.  As  before  shown,  an  action  to  reco- 
ver damages  for  the  capture  and  detention  of  property,  is 
not  for  the  recovery  of  the  contents  of  a  chose  in  action, 
and  not  within  the  exception  of  the  act  of  congress  ;  and  if 
not,  there  is  no  objection  to  the  jurisdiction.  The  jurisdic- 
tion is  forbidden  only  in  specified  cases,  and  it  is  enough  to 
say  that  it  is  not  one  of  them. 

It  is  also  said,  that  if  the  right  of  removal  is  doubtful,  the 
order  should  not  be  granted,  and  a  suggestion  of  this  kind 
was  made  in  the  case  of  Anderson  agt.  Manufacturer's  Bank 
(14  Abb.  436).  If  this  case  is  not  within  the  exception  in 
the  act  of  congress,  there  is  no  doubt  of  the  right  of  remo- 
val. It  is  for  the  court  to  determine  whether  the  defendant 
brings  the  case  within  the  law  entitling  it  to  have  the  action 
removed,  and  if  this  appears,  the  question  is  free  from  doubt. 
If  on  the  contrary  the  case  is  not  one  entitled  to  be  transferred 
to  the  federal  courts,  it  is  equally  clear  that  the  order  should 
be  refused.  It  is  for  the  court  to  say  which  of  these  alterna- 
tives is  presented,  and  when  a  conclusion  is  reached  all 
doubt  is  removed,  and  the  duty  is  plain. 

If  upon  the  papers  presented,  the  defendant  is  by  law 
entitled  to  have  the  cause  removed,  the  state  court  has  all 
jurisdiction,  and  all  further  proceedings  in  it  are  coram  non 
judice  and  void,  and  the  judgment  pronounced  will  be 
reversed  ( Gardner  agt.  Langest,  16  Peters'  97).  And  if  the 
case  is  improperly  removed,  the  circuit  court  will  remand  it 
to  the  state  court ;  and  if  in  such  case  the  circuit  court 
should  improperly  entertain  jurisdiction,  the  supreme  court 
will  correct  the  error  (Pollard  agt.  DivigJd,  4  Cranch,  429). 
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It  is  thus  perceived  that  if  this  court  should  improperly  trans- 
fer a  cause,  its  judgment  in  favor  of  the  plaintiff  will  be  inef- . 
ectual,  and  if  it  should  improperly  send  a  case  for  trial  to  the 
circuit  court  of  the  United  States,  that  court  will  correct  the 
error,  and  remand  the  case  to  us. 

It  is  thus  apparent  that  in  no  event  can  the  right  of  either 
party  be  ultimately  lost,  and  this  disposes  of  the  objection 
made  by  the  plaintiff's  counsel  on  the  argument,  that  if  this 
cause  should  be  improperly  removed,  the  right  of  the  plain- 
tiff might  be  lost  by  the  running  of  the  statute  of  limitations ; 
for  if  the  circuit  court  shall  refuse  to  entertain  jurisdiction 
of  this  case,  if  transferred,  it  will  be  remanded,  and  no  new 
action  in  this  court  need  be  commenced. 

The  objection  that  the  petition  for  the  removal  was  brought 
too  late,  is  not  tenable. 

The  summons  and  complaint  were  served  on  the  5th  of 
June,  1866,  and  the  time  to  answer  would  expire  on  the  25th. 
On  that  day  an  affidavit  showing  the  intention  of  the  defend- 
ant to  apply  for  a  removal  of  the  cause  to  the  federal  court ; 
a  chambers'  order  was  obtained  from  a  justice  of  this  court 
extending  the  time  to  answer  twenty  days,  which  was  duly 
served. 

This  was  not  entering  an  appearance  in  the  action ;  it  was 
only  a  proceeding  to  prevent  the  entry  of  judgment,  to  ena- 
ble the  defendant  to  comply  with  the  act  of  congress,  and 
apply  for  a  transfer  of  the  cause.  On  the  5th  day  of  July, 
the  appearance  of  the  defendant  was  entered  by  a  special 
order,  and  on  that  day  the  petition  and  bond  was  filed.  This 
must  be  regarded  as  sufficient  for  otherwise,  under  our  prac- 
tice, a  defendant  entitled  to  have  his  cause  tried  in  the  fed- 
eral court,  would  wholly  lose  the  benefit  of  the  provisions  of 
the  act  of  congress,  if  for  any  reason  he  was  unable  to  file 
his  petition  within  twenty  days  after  he  was  served  with  a 
complaint. 

It  would  be  strange  if  an  extension  of  the  time  to  answer, 
for  the  very  purpose  of  enabling  a  defendant  to  apply  for  a 
removal  of  the  cause,  should  be  regarded  as  such  a  submis- 
sion to  the  jurisdiction  of  the  state  court  as  will  deprive  him 
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of  the  benefit  secured  by  the  act  of  congress.  It  must  be 
observed  also,  that  our  practice  has  radically  changed  since 
the  act  of  congress  was  passed,  and  it  is  not  now  entirely 
clear,  what  under  the  present  system  is  the  "  entering  of  an 
appearance  in  a  state  court."  It  certainly  is  not  done  by 
obtaining  an  order  extending  the  time  to  answer,  and  per- 
haps there  is  no  other  way  of  complying  with  the  provisions 
of  the  statute  than  was  done  in  this  case.  At  all  events,  we 
regard  it  as  sufficient. 

The  defendant  is  a  corporation  created  by  the  laws  of 
the  state  of  Massachusetts,  and  is,  therefore,  a  citizen  of  that 
state.  This  now  is  too  well  settled  to  be  longer  questioned, 
and  it  is  not  questioned  in  this  case. 

It  is  said,  however,  that  because  the  defendant  is  the  lessee 
of,  and  operated  a  railroad  organized  under  the  law  of  this 
state,  that  it  does  not  come  within  the  act  of  congress. 

The  right  of  removal  depends  upon  the  citizenship  of  the 
parties,  and  not  upon  the  extent  of  the  business  they  tran- 
sact in  this  state,  and  it  is  not  perceived  how  it  can  be  said 
that  a  citizen  of  Massachusetts,  doing  business  of  any  kind 
within  this  state,  has  waived  his  right  to  remove  a  cause  to 
the  federal  court.  Any  such  construction  would  nullify  the 
act  of  congress. 

It  is  quite  true  that  it  has  been  decided  at  a  special  term 
(24  How.  Pr.  E.  517),  that  a  foreign  Insurance  company 
doing  business  in  this  state,  and  having  appointed  an  agent 
under  a  special  statute,  upon  whom  process  might  be  served, 
lost  the  right  to  remove  a  cause  to  the  courts  of  the  United 
States.  It  is  unnecessary  to  say  whether  this  case  was 
rightly  decided  or  not,  and  there  may  be  grave  doubts  as  to 
its  correctness.  Yet  the  case  is  wholly  unlike  this,  for  here 
the  defendant  has  waived  nothing,  if  coming  into  this  state 
by  its  agents,  and  doing  business,  is  not  to  be  deemed  a 
waiver  of  the  right  secured  by  the  act  of  congress,  and 
clearly  this  is  not  so. 

The  order  appealed  from  should  be  affirmed,  with  ten  dol- 
lars costs. 
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COUET  OF  APPEALS. 

THE  MUTUAL  BENEFIT  LIFE  INSURANCE  COMPANY,  appellants 
agt.  THE;  BOAED  OF  SUPEEVISOBS  OF  THE  CITY  AND  COUNTY 

OF  NEW  YOEK,  THE  MAYOB,  ALDERMEN  AND  COMMONALTY  OF 

THE  CITY  OF  NEW  TOEK  AND  JAMES  NESBITT,  respondents. 
SAME  agt.  SAME,  except  JOHN  H.  HILLYEB,  instead  of  NESBITT. 

No  relief  can  be  administered  in  equity,  where  the  remedies  at  law  are  adequate  for 
the  attainment  of  justice. 

Where  a  tax  is  imposed  in  this  state  on  the  amount  of  stocks  and  bonds  deposited 
with  the  comptroller  of  this  state,  by  a  foreign  life  insurance  company  under 
the  laws  of  1851,  having  an  agency  and  doing  business  in  this  state,  such  com- 
pany cannot  sustain  an  equitable  action  against,  and  restrain  by  injunction,  the 
proper  authorities  by  which  such  tax  was  imposed,  from  the  collection  thereof. 

The  assessment  of  such  a  tax  may  be  reviewed  and  corrected  by  certiorari,  or  be 
stricken  from  the  roll  by  mandamus. 

September  Term,  1866. 

THESE  actions  were  instituted  to  test  the  liability  of  these 
plaintiffs  to  be .  taxed  in  the  sum  of  $100,000,  deposited  by 
them  with  the  comptroller  of  this  state.  The  plaintiffs  are 
a  corporation  under  the  laws  of  the  state  of  New  Jersey,  for 
the  business  of  life  insuranie.  They  had  an  office  in  the 
city  of  New  York,  and  an  agent  there  for  the  transaction  of 
such  business. 

By  an  act  of  the  legislature  of  this  state  passed  in  1851 
(chap.  95),  all  companies  transacting  the  business  of  life  insu- 
rance within  this  state,  were  required  to  deposit  with  the 
comptroller  of  this  state  $100,000  in  public  stocks  or  bonds. 
The  comptroller  was  to  hold  such  stocks,  bonds  and  mort- 
gages, as  security  for  policy  holders  (§§  1  and  2).  Under 
the  provisions  of  the  act,  these  plaintiffs  deposited  with  the 
comptroller  of  the  state  the  sum  of  $100,000,  and  this  sum 
has  been  included  in  the  assessment  lists  of  the  city  of  New 
York,  against  these  plaintiffs,  as  so  much  personal  property 
liable  to  taxation  under  the  laws  of  this  state. 

In  1856,  the  board  of  supervisors  of  the  city  and  county 
of  New  York  imposed  as  a  tax  thereon,  the  sum  of  $1,383, 
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and  the  defendants,  or  some  of  them,  were  proceeding  to 
collect  the  same. 

The  first  above  entitled  action  was  commenced  in  the 
superior  court  of  the  city  of  New  York.  The  complaint  set 
out  the  foregoing  facts,  and  claimed  that  the  said  tax  was 
erroneous  and  unlawful,  and  should  be  remitted  or  corrected. 
It  also  set  forth  that  the  board  of  supervisors  had  issued 
their  warrant  to  the  defendant,  James  Nesbitt,  to  collect  said 
tax,  and  that  he,  by  virtue  thereof,  had  levied  upon  the  pro- 
perty of  the  said  plaintiffs ;  that  the  amount  of  the  tax  when 
collected,  would  be  the  property  of  the  defendants,  the  mayor, 
<fcc.,  of  the  city  of  New  York.  The  complaint  prayed  that 
the  defendants  might  be  enjoined  from  collecting  the  tax,  or 
from  interfering  with  the  property  levied,  and  that  the  court 
would  adjudge  that  the  defendants  be  restrained  from  col- 
lecting or  receiving  the  same,  or  for  such  further  or  other 
relief,  or  both,  as  might  be  just. 

The  defendants  demurred  to  the  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

Judgment  was  given  for  the  defendants,  dismissing  the 
complaint  with  costs,  and  this  judgment  was  affirmed  at  the 
general  term,  and  the  plaintiffs  now  appeal  to  this  court. 

The  second  of  the  above  entitled  actions  was  commenced 
in  the  supreme  court,  and  the  complaint  set  out  an  assess- 
ment in  the  same  manner,  and  an  imposition  of  a.  tax  thereon 
in  the  sum  of  $1,556,44  for  the  year  1857,  and  otherwise  con- 
tained the  same  facts  and  the  same  prayer,  as  the  complaint 
in  the  superior  court. 

The  demurrer  thereto  alleged  these  grounds  :  First,  that 
the  supreme  court  had  no  jurisdiction  of  the  subject  of  the 
action  ;  second,  that  said  court  could  not  review  by  com- 
plaint and  injunction  the  proceedings  of  subordinate  tribu- 
nals, created  by  and  acting  under  a  statute,  and  clothed  with 
the  exercise  of  political  powers ;  third,  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Judgment  was  given  for  the  defendants,  and  the  same  was 
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affirmed  at  the  general  term,  and  the  plaintiffs  now  appea] 
to  this  court. 

A.  C.  BRADLEY,  for  appellants. 

These  suits  ask  the  judgment  of  the  court  whether  the  plaintiff  is  liable  to  two 
taxes  imposed  upon  it—  the  first  in  1856  for  $1,383,  the  second  in  1857,  for  $1,556.44, 
in  New  York  city  upon  $100,000,  in  bonds  of  Brooklyn,  Albany  and  Troy,  incorpo- 
rated cities  of  this  state,  deposited  with  the  comptroller,  and  which  remained  in 
his  custody  when  the  taxes  were  assessed. 

Both  actions  were  commenced  in  that  city  —  the  first  in  the  superior,  and  the 
second  in  the  supreme  court  —  by  summons  and  complaint  verified.  In  both  the 
defendants  have  simply  demurred. 

The  plaintiff  is  a  life  insurance  corporation,  created  by  the  state  of  New  Jersey  ; 
with  an  office  at  Newark  therein,  where  all  of  its  policies  of  insurance  are  signed, 
and  where  all  elections,  all  meetings  of  directors  and  of  committees  are  held,  and 
all  business  transacted.  It  has  never  had  any  office  elsewhere.  It  has  in  the 
state  of  New  York  about  twenty-five  agents,  whose  business  is  Limited  to  receiving 
applications  for  insurance,  transmitting  them  to  the  plaintiff  at  Newark,  and 
when  approved  by  it,  delivering  the  policies,  and  receiving  and  remitting  premi- 
ums to  the  plaintiff  at  Newark.  It  has  no  money  or  capital  invested  in  any  man- 
ner in  its  business  in  the  state  of  New  York  except  bonds  and  mortgages,  for 
monies  loaned,  which  are  all  kept  at  Newark,  and  stocks,  being  bonds  of  the  cities 
of  Brooklyn,  Albany  and  Troy,  which  are  all  lodged  with  the  comptroller  of  the 
state  of  New  York,  in  pursuance  of  a  law  of  said  state,  (Laws  of  1851,  chap.  95, 
§§  1,  2  and  3,  p..  167),  the  only  law  which  ever  required  or  even  authorized  a  life 
insurance  company  created  by  another  state  to  deposit  securities  with  the  comptroller 
or  other  officer  of  this  state,  or  empowered  such  comptroUer  or  officer  even  to  receive 
them.  That  law  however  was  repealed  by  laws  of  1853,  chapter  463,  section  22, 
page  890,  &c.  Notwithstanding  such  repeal,  and  because  the  stocks  had  not  been 
surrendered,  the  board  of  supervisors  assessed  the  plaintiff  for  the  taxes  in  ques- 
tion, issued  their  warrants  for  the  collection  thereof—  in  the  one  case  to  the  defend- 
ant Nesbitt,  and  in  the  other  to  the  defendant  Hillyer,  by  whom  respectively,  pro- 
perty belonging  to  the  plaintiff,  which  happened  to  be  found  in  the  city  was  seized, 
and  notice  given  that  the  same  would  be  sold  for  the  payment  of  the  said  taxes, 
penal  interest  and  costs.  The  taxps,  when  collected,  of  course  would  go  into  the 
treasury  of  the  mayor,  aldermen  and  commonalty  of  the  city  of  New  York,  to  be 
used  like  other  moneys,  as  may  be  lawful.  All  this  is  alleged  in  the  complaint, 
and  of  course  admitted  by  the  demurrer. 

In  both  complaints  the  plaintiff  expressly  denies  its  liability  on  the  facts  stated 
to  be  taxed  under  any  law  of  the  state  of  New  York  ;  and  on  the  merits  of  the 
case,  that  is  the  sole  question.  It  may  perhaps  be  allowed  further  to  state  not  as 
varying,  but  to  show  the  gravity  of  the  question,  that  similar  taxes  have  been 
levied,  and  similar  proceedings  instituted  in  every  subsequent  year,  down  to  and 
including  1864,  but  by  arrangement  stayed  to  abide  the  event  of  the  cases  now  at 
the  bar.  The  aggregate  of  all  these  taxes  is  about  $15,000,  and  unless  there  be  a 
remedy  here  and  in  this  form,  there  is  no  remedy  anywhere,  or  in  any  form. 

I.  And  on  the  merits,  the  statutes  and  the  decisions  of  this  court,  have  left 
nothing  to  argue.  Corporations  created  by  other  states,  doing  life  insurance  here, 
must  now  make  their  deposits  with  some  ofBcer  of  the  state  by  which  they  are 
created  (Laws  1853,  ubi  supra,  §  14).  This,  however,  only  applies  to  states  in  our 
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union,  and  not  to  corporations  doing  life  insurance,  created  by  foreign  govern- 
ments. These  must  make  deposits  with  the  comptroller,  exactly  as  if  they  were 
created  by  this  state.  (Laws  of  1853, p.  893,  §  15,  also  §§  6  and  17  ;  International 
Life  Ass.  Com.  agt.  Com.  Taxes,  28  Barb.  318 ;  British  Commercial  Life  Ins.  Co. 
agt.  Same,  28  How.  P.  R.  41.) 

The  distinction  between  such  companies  created  by  other  states,  and  those  cre- 
ated by  foreign  governments  not  being  states  of  this  union,  is  sharply  drawn  in 
the  statute  of  1849,  page  441,  section  7,  is  obliterated  by  the  act  of  1852,  and 
restored  by  that  of  1853,  sections  14  and  15.  And  in  The  People  agt.  Ttie  New 
England  Mutual  Life  Ins.  Co.  (26  JV.  Y.  303),  this  court  held  that  the  defendant, 
a  corporation  created  by  the  state  of  Massachusetts,  and  having  its  office  in  Bos- 
ton, but  agencies  like  ours  here,  and  having  deposited  a  hundred  thousand  dollars 
with  the  comptroller  at  Albany,  which  deposit  had  not  been  withdrawn  on  repeal 
of  the  law  requiring  it,  was  not  liable  to  taxation. 

That  distinction  harmonizes  the  decisions,  and  the  only  question  is,  whether  New 
Jersey  is  a  state  in  the  union  ? 

It  is  true  that  the  Massachusetts  suit  came  into  court  on  a  "  case  agreed  "  ( Code, 
§  372).  Bnt  such  a  proceeding  is  allowable  only  where  the  "question  in  differ- 
ence might  be  the  subject  of  a  civil  action,"  and  it  is  to  be  submitted  to  some  court, 
"  which  wouldhave  had  jurisdiction  if  an  action  had  been  brought,"  and  which  is  to 
"  render  judgment  thereon  as  if  an  action  were  depending."  But  the  case  is  not 
required  to  contain  anything  but  "  the  facts  on  which  the  controversy  depends ;" 
that  is,  the  bare  facts  constituting  a  cause  of  action,  which  the  complaint  would 
have  had  to  state,  if  instead  of  a  case  agreed,  there  had  been  an  action  ;  just 
what  in  these  cases  at  bar,  the  complaints  do  state  and  the  demurrers  do  admit. 
Mutalo  nomine,  therefore,  that  Massachusetts  case  is  each  of  these,  except  that 
here  the  wrong  has  proceeded  further,  and  been  oftener  repeated  ;  for  that  case 
shows  nothing  after  the  illegal  assessments ;  a  distinction  that  can  be  made 
adverse  to  the  plaintiff  here  only  on  some  such  ground  as  the  greater  the  wrong 
the  less  the  right  to  redress,  or  that  eight  years,  or  if  it  be  not  allowable  to  look 
beyond  the  two  actual  cases  at  bar,  then  two  years  of  repetition  makes  wrong  right 
as  a  custom. 

In  that  case,  it  is  true  that  the  people  were  parties — whether  the  only  parties 
maintaining  the  validity  of  the  tax,  the  report  fails  to  show — and  it  is  equally 
true  that  they  may  be  proper  or  even  necessary  parties  defendant  here.  There 
can,  however,  be  no  pretense  that  they  should  have  been  the  only  parties,  and  no 
objection  of  non-joinder  is  taken  (§§  144  and  148). 

All  that  is  or  may  be  suggested  about  other  'remedies  by  special  proceedings 
instead  of  by  action  in  these  cases,  was  equally  or  more  applicable  to  that. 

A  certiorari  would  have  brought  up  the  assessment  roll.  But,  if  in  that  case  as 
in  these,  the  roll  had  located  the  party  assessed,  both  it  and  its  property  in  the 
first  ward  of  the  city,  the  return  would  have  shown  full  jurisdiction,  provided, 
always,  tribunals,  whether  judicial,  administrative  or  political,  can  acquire  juris- 
diction simply  by  acting  just  as  if  they  had  it.  In  that  case,  however,  as  in  these, 
the  facts  showing  want  of  jurisdiction  lay  outside  of  the  assessment  roll,  and 
therefore  would  not  have  appeared  from  the  return. 

Mandamus,  however,  if  it  had  been  necessary  to  resort  to  it,  could  have  done 
full  justice  in  that  case  by  merely  correcting  the  assessment  roll,  whereby  any 
warrant  endangering  the  company's  property  would  have  become  impossible. 
Here,  however,  the  warrant  is  out  and  levied,  and  forever  beyond  that  remedy. 
But  in  that  case  it  was  not  necessary,  and  the  objection  becomes  valid  in  these 
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only  on  some  such  ground  as  that  a  party  wrongod  is  deprived  of  redress  by  not 
having  previously  resorted  to  some  unnecessary  remedy. 

Prohibition,  too,  if  it  was  an  appropriate  proceeding  for  such  cases  (as  notwith- 
standing The  People  agt.  Works,  1  Wend.  486 ;  see  People  agt.  Tompkins,  G.  S. 
19  Wend.  154 ;  Exparte  Braudlacht,  2  Hill,  367  ;  People  agt.  Seward,  1  Wend.  518 ; 
Exparte  Gordon,  2  Hill,  363  :  People  agt.  Supervisors,  1  Hill,  195,  it  clearly  is  not), 
might  have  accomplished  something  for  the  New  England  Company  in  arresting 
the  court — the  board  of  supervisors — from  further  proceeding.  But  here  that 
court,  if  it  be  a  court,  had  got  through  and  stopped  already.  Prohibition  never 
stays  proceedings  on  mere  process  issued. 

The  true  answer,  however,  is,  that  those  special  proceedings  are  none  of  them 
to  be  resorted  to  except  when  there  is  no  other  remedy.  But  such  a  remedy 
always  exists  whenever  the  facts  constitute  a  cause  of  action,  for  then  full  justice 
can  be  done  in  determining  not  only  the  direct  rights  of  the  plaintiffs  against 
defendants,  and  of  defendants  against  plaintiffs,  but  also  the  ultimate  as  well  as 
direct  rights  of  the  defendants,  all  around  among  themselves  (§  274,  subd.  1).  In 
special  proceedings  the  justice,  such  as  it  is,  is  partial,  but  in  actions  complete, 
being  co-evtensive  with  all  the  rights  and  wrongs  involved,  and  with  all  the 
parties  concerned  in  either.  That  cause  of  action  appearing  in  the  New  England 
Company  case,  it  finally,  and  after  adverse  decision  by  one  of  the  same  courts, 
succeeded.  The  like  or  a  larger,  not  stronger  (for  all  causes  of  action  are  of 
equal  strength)  cause  of  action  appearing  in  ours,  we  must  succeed  too,  or  fail  on 
other  grounds. 

But  it  is  said  that  the  assessors  and  the  supervisors  are  now,  or  will  hereafter 
become  personally  liable  for  all  damages.  Perhaps  so  ;  but  it  ia  no  objection  on 
demurrer  only  to  jurisdiction,  and  for  want  of  any  cause  of  action  in  the  com- 
plaint, that  somebody  else  is  or  will  be  liable  for  the  wrong  complained  of,  unless 
it  also  appear  that  the  defendants  are  not. 

II.  Here  these  cases  might  be  rested,  were  it  not  that  the  respondents  raise 
questions  even  upon  the  concession  that  the  assessments  and  levies  were  illegal, 
and  that  all  the  facts  and  all  necessary  parties  are  in  court.  The  ground  is  not 
indeed  quite  that  municipal  corporations  have  only  to  make  illegal  assessments, 
in  order  to  put  themselves  beyond  the  restraint  of  courts  in  the  collection.  That 
would  be  quite  broad.  The  ground  taken  is  narrower,  and  is  best  stated  in  the 
words  of  the  points  themselves : 

ft  First.  An  injunction  will  not  be  granted  to  sustain  the  collection  of  a  tax  ille- 
gally imposed  upon  the  personal  property  of  the  plaintiff." 

"  Second.  There  is  no  allegation  in  the  complaint  which  brings  these  cases  within 
either  of  the  three  exceptions  to  the  general  rule  that  a  court  of  equity  will  not 
entertain  an  action  by  a  party  aggrieved,  for  relief  against  an  erroneous  or  illegal 
tax  or  assessment." 

That  is  going  far  towards  the  old  red  sandstone  of  jurisprudence.  For  it  refers 
to  a  time  when  the  distinction  between  legal  and  equitable  remedies  yet  continued, 
and  when  an  uniform  mode  of  proceeding  in  all  cases,  had  not  been  established ; 
when  the  distinctions  between  actions  at  law  and  suits  in  equity  had  not  been 
abolished ;  when  every  right  and  every  wrong  had  still  its  special  name,  form  and 
pigeon  hole,  and  when  every  mistake  of  pigeon  hole  form  or  name,  was  sliU  as 
fatal  as  to  have  had  no  right  or  wrong  ;  when  all  actions  for  the  enforcement  or 
protection  of  private  rights,  or  the  redress  of  private  wrongs,  had  not  been  reduced 
to  a  single  form,  and  when  all  other  forms  of  pleadings  had  not  been  swept  away ; 
when  it  was  not  enough  in  any  and  every  case  that  the  plaintiff  should  state  facts 
sufficient  to  constitute  any  cause  of  action  whatever,  in  his  favor,  against  the 
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defendants ;  when  there  could  not  be  joined  in  the  same  complaint  several  and 
all  causes  of  action,  whether  such  as  had  used  to  be  denominated  legal  or  equita- 
ble, or  both,  where  they  arose  out  of  the  same  transaction,  or  different  transac- 
tions connected  with  the  same  subject  matter  (and  if  no  objection  specially  theie- 
for  were  taken  by  demurrer) ;  all  other  causes  of  every  kind,  also-^-when  there 
prevailed  other  rules  than  now  prevail,  as  to  parties  plaintiff  and  parties  defendant, 
and  when  the  courts  could  not  grant  every  relief  whatsoever,  consistent  with  the 
case  made  by  the  complaint  and  within  the  issue,  not  only  in  giving  judgment  for 
or  against  one  or  more  of  several  plaintiffs,  or  for  or  against  one  or  more  of  sev- 
eral defendants,  giving  even  defendants  affirmative  relief  against  plaintiffs,  and 
then  after  all  this,  determining  the  ultimate  rights  on  each  side  as  between  them- 
selves ;  and  when,  finally,  it  was  not  enough  in  every  case  of  a  judgment  requi- 
ring the  performance  of  any  act  other  than  the  payment  of  money,  or  the  delivery 
of  real  or  personal  property,  to  serve  a  certified  copy  of  the  judgment,  in  order 
to  make  disobedience  a  contempt. 

The  respondent's  points,  therefore,  refer  to  a  state  of  things  long  passed  away, 
and  all  the  authorities  giving  them  any  sanction,  except  the  two  cases  at  bar, 
which,  by  a  strange  circuity  of  reasoning,  are  cited  as  authorities  in  point  for 
themselves,  were  decided  either  before  the  flood,  or  when  dry  land  was  just  begin- 
ning to  appear. 

It  is  no  longer  allowable  to  infer  from  the  non-existence  of  a  known  remedy  the 
non-existence  of  any  right  protected  or  enforced,  or  of  any  wrong ;  but  now  the 
right  or  wrong  being  shown,  all  remedies  whatsoever,  appropriate  to  the  protec- 
tion or  enforcement  of  the  one,  or  the  redress  of  the  other,  are  as  much  within 
the  jurisdiction  as  the  parties  or  cause  of  action  ;  nay,  remedies  are  all  that  there 
ever  is  or  can  be  of  jurisdiction,  for  courts  do  not  create  rights  or  wrongs,  and 
have  no  concern  with  parties  or  causes  of  action,  except  to  find  or  make  the  rem- 
edies just  commensurate  with  each  case  as  it  is. 

Of  the  old  remedies,  many  are  quite  gone,  and  of  those  that  remain  not  one  ia 
unchanged ;  while  in  disposing  at  once  of  all  causes  of  action  arising  out  of  'all 
transactions  connected  with  the  same  subject  matter,  doing  full  justice  to  all  par- 
ties all  around,  it  becomes  often  wise  and  just  to  employ  such  new  remedies  that 
would  have  made  Lords  REHTON  and  ELDOK,  sitting  each  in  his  form-bound  tri- 
bunal, stare  and  gasp. 

It  proves  nothing  then,  to  show  that  courts  of  equity  would  not  have  taken  cog- 
nizance of  a  given  case,  or  that  injunction  is  an  inappropriate  remedy  ;  for  the 
first  objection  is  true  in  nine  of  every  ten  cases,  and  the  second  in  ninety-nine  of 
every  hundred ;  or  if  the  new  mode  of  bringing  into  contempt,  by  bare  service  of 
the  judgment  has  taken  its  place,  then  the  objection  is  good  in  every  case.  There 
will,  nevertheless,  if  private  rights  exist  to  be  enforced  or  protected — or  private 
wrongs  to  be  redressed— be  abundant  remedies. 

Now  the  complaints  in  the  cases  at  bar,  state  facts  showing,  not  assessments 
erroneous  urilhin  jurisdiction,  but  utterly  void,  as  transcending  all  jurisdiction, 
warrants  issued,  property  of  the  plaintiff  seized,  with  notice  to  redeem  or  sale  ; 
all  this  by  one  of  the  defendants  for  the  benefit  of  another  of  the  defendants,  by 
the  instrumentality  of  the  third  defendant.  Here  are  rights  of  property  invaded, 
other  rights  endangered,  and  a  right  of  return  and  of  damages,  and  of  future 
immunity,  to  be  enforced — no  suggestion  of  misjoinder  or  non-joinder — no  men- 
tion in  the  complaint,  either  of  courts  of  equity  or  of  injunctions.  The  defend- 
ants have  not  suffered  default,  but  made  an  issue  of  law,  whether  the  complaints 
state  facts  sufficient  not  for  an  injunction,  or  to  show  jurisdiction  in  a  court  of 
equity,  but  to  constitute  a  cause  that  is  any  cause  of  action. 
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The  actual  damage,  however,  thus  far  inflicted  is  small,  the  bulk  of  the  wrong 
being  still  impending,  and  the  main  redress  will  be  something  directly  or  indi- 
rectly restraining  the  defendants.  This  may  be  first  by  judgment  of  damages  for 
the  seizure  and  detention,  and  of  return ;  or  second,  by  judgment  for  the  whole 
value,  as  upon  a  conversion  ;  or  third,  by  a  simple  judgment  without  damages 
that  the  taxes  are  void,  and  directing  a  relinquishment  of  the  levy  ;  or  fourth,  by 
final  injunction,  if  such  a  writ  still  survive. 

In  the  first  two  cases,  attempts  to  collect  the  same  taxes  by  new  proceedings, 
would  be  met  by  the  doctrine  of  res  adjudicata,  and  in  the  last  two  by  proceed- 
ings as  for  a  contempt.  In  the  first  two  the  restraint  upon  the  defendants  would 
be  indirect,  in  the  last  two  direct ;  but  in  all  there  would  be  restraint.  Any  one 
of  them  would  be  sufficient  for  the  plaintiff ;  none  of  them  would  wrong  the 
defendants  ;  for  it  can  never  be  a  wrong  either  to  be  obliged  to  make  compensa- 
tion for  wrong  done,  or  to  desist  from  continuance  in  doing  it.  Each  of  these  is 
consistent  with  the  case  made  by  the  complaint,  and  within  the  issue,  whether 
that  case  contains  a  cause  of  action.  And  what  a  court  of  equity  would  or  would 
not  have  done  with  such  a  case  before  the  Code,  is  just  as  immaterial  as  what  the 
Koman  Praetor  would  or  would  not  have  done  before  or  after  Justinian. 

The  demand  of  relief  is  equally  broad  or  broader ;  for  besides  restraint,  without 
specifying  the  kind,  it  asks  further  and  other  relief,  or  both.  But  whether  it  be 
held  to  be  so  general  as  to  amount  to  no  demand  at  all,  or  so  narrow,  by  asking 
only  such  relief  as  courts  of  equity  give  in  a  case  where  they  give  none,  as  to 
amount  to  just  the  same  thing,  still  the  plaintiff's  supposition  of  the  relief  to 
which  he  is  entiled,  is  of  no  importance  except  in  the  event  of  a  failure  to  answer 
( Code,  §$  129, 142,  subd.  3,  §  246,  subd.  2,  §§  278,  275  ;  also  Voorhies'  Code,  notes  to 
same  sections),  an  event  which  a  demurrer  prevents  by  raising  an  issue  of  law 
demanding  a  trial  (§§  248  and  252).  But  defect  or  inappropriateness  of  relief  is 
not  a  ground  of  demurrer  (§§  144  and  149),  and  therefore  cannot  be  brought  within 
any  issue.  On  failure  to  answer,  the  relief  granted  is  only  such  as  shall  be  con- 
sistent with  the  case  made  by  the  complaint,  and  within  the  relief  demanded  ; 
while  in  every  other  case,  that  is,  whenever  there  be  an  issue  (which  in  the  cases 
at  bar  is  whether  there  be  facts  constituting  a  cause  of  action),  it  is  any  relief  con- 
sistent with  the  case  made,  and  within  the  issue.  Wherefore,  although  on  judg 
ment  for  plaintiff  on  demurrer  he  is  to  proceed  in  the  manner  (§§  269,  246),  he  is 
not  limited  to  the  relief  'in  cases  of  failure  to  answer,  but  takes  any  relief  whatever, 
commensurate  with  his  rights  and  wrongs,  as  shown  by  the  facts  stated  in  his 
complaint.  ( Cowenhoven  agt.  City  of  Brooklyn,  38  Barb.  9 ;  N.  T.  Ice  Co.  agt. 
N.  Western  Ins.  Co.  23  N.  T.  257  ;  Wright  agt,  Hooker,  10  Id.  51 ;  Byxbie  agt. 
Wood,  24  Id.  607  ;  Barlow  agt.  Scott,  Id.  40 ;  Redmond  agt.  Dana,  3  Bosw.  616.) 

III.  The  defendants  all  belonging  in  New  York,  and  served  there — the  cause  of 
action  having  arisen  there,  and  the  subject  of  the  action  situated  there — the  supe- 
rior court  (§  33)  as  well  as  the  supreme  court,  had  jurisdiction  of  the  person  of 
the  defendants,  and  of  the  cause  of  action. 

IV.  The  second  ground  of  demurrer  assigned  in  the  second  of  the  cases  at  bar, 
if  it  raise  questions  either  of  jurisdiction  or  the  sufficiency  of  the  facts,  is  already 
disposed  of  with  those  questions.    If  it  raise  any  different  question,  it  states  no 
ground  allowable  by  section  144,  and  so  is  no  demurrer.    Even  if  it  were  other- 
wise, the  assumed  ground  of  it  does  not  exist  in  either  of  these  cases.    They  do 
not  seek  to  review  by  complaint  or  injunction,  or  to  review  at  all  the  proceedings 
complained  of.    Errors  committed  within  jurisdiction,  have  no  doubt  this  tender- 
ness shown  them,  that  they  shall  be  corrected  only  by  special  proceedings,  in  pre- 
scribed modes  of  review.    But  wrongs  without,  jurisdiction,  are  every  where  sim- 
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ply  void.  Judgments — one  in  the  superior  court,  and  the  other  in  the  supreme 
court  of  the  first  district,  rendered  against  these  plaintiffs,  without  jurisdiction 
of  the  person  or  cause  of  action,  or  on  complaint  showing  no  cause  of  action, 
would  have  been  just  as  void  as  these  taxes,  and  no  more  entitled  to  review — and 
if  executions  had  been  issued  and  levied — actions  brought  to  arrest  the  wrong, 
even  in  the  courts  where  the  void  judgments  had  been  entered,  would  have  been 
just  as  liable  to  the  objection  that  appeals  could  not  be  brought  by  eomplaint 
and  injunction,  as  these  actions  are  liable  to  the  objection  now  made.  That  would 
be  no  appeal,  just  as  this  is  no  review. 

In  Hay  ward  agt.  City  of  Buffalo  (14  N.  F534),  Judge  DENIO  was  clear  that  the 
action  would  have  been  maintained  if  a  warrant  had  been  levied  on  plaintiff's 
property  :  for  want  of  this  the  action  was  a  mere  quia  timel,  and  there  was  noth- 
ing to  be  afraid  of— the  assessment  being  so  clearly  void  as  to  be  even  no  cloud 
on  a  title,  and  the  defendant  had  no  personalty  which  a  warrant  could  have 
reached — simply,  there  was  no  cause  of  action.  Similarly  in  all  cases.  Whenever 
one  has  been  injured  by  the  wrong  of  another,  he  may  have  redress  and  immu- 
nity, not  because  the  injury  was  done  under  color  of  an  illegal  tax,  assessment 
or  judgment,  but  because  of  the  injury.  He  might  sue  for  the  injury,  omitting 
all  mention  of  the  matters  under  color  of  which  it  was  done — and  this  would  be 
best,  were  it  not  that  the  embarrassment  arising  from  possible  defenses  set  up  by 
defendants,  render  it  more  convenient  to  tell  the  whole  story  at  the  outset.  Still 
the  gravamen  lies  in  the  bare  injury,  doing  and  being  threatened.  On  the  other 
hand,  however,  a  man  not  yet  hurt,  but  only  afraid  of  some  void  tax  that  may 
never  hurt  him,  is  in  a  different  position.  There  in  many  cases,  the  courts  refuse 
to  interfere,  not  because  they  are  courts  of  equity  any  more  than  courts  of  law, 
but  simply  because  damnum  absque  injuria  constitutes  no  cause  of  action  any 
where. 

These  cases  at  bar,  therefore,  are  not  cases  to  review  errors  vrithin  jurisdiction 
—nor  yet  suits  merely  quia  timel ;  and  if  they  were  the  latter,  the  New  England 
case  so  often  referred  to,  is  in  point  to  show  that  there  is  a  real  danger  against 
which  it  is  just  that  courts  of  justice  should  interfere. 

V.  The  judgments  below  should  be  reversed,  with  costs. 


A  sudden  illness  of  Mr.  Bradley  having  prevented  the  points  for  appellants  from 
being  furnished  within  the  time  required  by  the  rules,  and  the  corporation  coun- 
sel having  by  stipulation,  now  on  file  with  the  clerk,  consented  to  an  extension  of 
twenty  days  from  the  22d  October  last,  his  honor  the  chief  judge,  directed  the 
time  to  be  extended  accordingly,  and  a  note  to  that  effect  to  be  submitted  with 
the  points. 

NEW  YOKE,  Nov.  7th,  1866. 

A.  E.  LAWRENCE,  JR.,  for  respondents. 
EICHARD  O'GoRMAN,  counsel  to  the  corporation. 

These  actions  are  brought  by  the  appellants  to  restrain  the  collection  of  taxes 
alleged  to  have  been  illegally  imposed  upon  the  appellants  during  the  years  1856 
and  1857,  respectively. 

The  respondents  demurred  to  the  complaint  (Complaint,  pp.  7,  8). 

The  first  case  comes  up  on  appeal  from  the  judgment  in  favor  of  respondents, 
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in  the  superior  court  of  the  city  of  New  York,  and  the  second  on  appeal  from  a 
like  judgment  in  the  supreme  court  in  the  first  district. 

The  decision  below  in  the  superior  court  is  reported  in  8  Bosworth,  683,  and 
that  of  the  supreme  court  in  33  Barbour,  322. 

I.  An  injunction  will  not  be  granted  to  restrain  the  collection  of  a  tax  illegally 
imposed  upon  the  personal  property  of  the  plaintiff.     (New  York  Life  Ins.  Co. 
agt  Supervisors  of  New  York,  4  Duer,  192 ;  Heywood  agt.  City  of  Buffalo.  14  N. 
Y.  534 ;  Wilson  agt.  The  Mayor,  &c.  of  N.  Y.  1  Abb.  4 ;  Chemical  Bank  agt.  The 
Mayor,  &c.  of  N.  Y.  Id.  79  ;  Moers  agt.  Smedley,  6  J.  C.  B.  28  ;  Mayor  agt.  Mes- 
erole,  26  Wend.  132 ;  Wiggin  agt.  Mayor,  9  Paige,  16,  24 ;  Van  Doren  agt.  Mayor, 
Id.  388  ;  Livingston  agt  HaUeribeck,  4  Barb.  9,  16 ;  Van  Bensselaer  agt.  Kidd,  Id. 
17  ;  Bouton  agt.  Brooklyn,  1  How.  205 ;  Douglas  agt.  Mayor,  2  Duer,  110 ;  Mutual 
Benefit,  &c.  Ins.  Co.  agt.  Supervisors  of  N.  Y.  33  Barb.  322;  Same  agt.  Same,  8 
Bosw.  683.) 

II.  There  is  no  allegation  in  the  complaiut,  which  brings  these  cases  within 
either  of  the  three  exceptions  to  the  general  rule,  that  a  court  of  equity  will  not 
entertain  an  action  by  a  party  aggrieved,  for  relief  against  an  erroneous  or  illegal 
tax  or  assessment.    (Bey wood  agt.  City  of  Buffalo,  14  N.  Y.  534  and  541 ;  Com- 
plaint, 3-14.) 

III.  The  appellants  had  several  remedies  at  law  for  any  injury  which  they  might 
sustain  by  reason  of  the  imposition  and  collection  of  the  taxes  mentioned  in  the 
complaint. 

1.  They  could  review  the  proceedings  of  the  assessors  and  the  supervisors  by 
certiorari.     (Eeywood  agt.  City  of  Buffalo,  supra  ;  Storm  agt.  Odett,  2  Wend, 
287 ;   Caledonian  Co.  agt.  Trustees,  &c.  7  Wend.  508 ;  People  agt.  Brooklyn,  9 
Barb.  535.) 

2.  They  had  a  remedy  by  prohibition  against  the  supervisors  and  the  receiver 
and  constable  (People  agt.  Works,  1  Wend.  486). 

3.  Also  by  mandamus  to  compel  the  supervisors  to  strike  the  name  and  tax 
from  the  roll.    (People  agt.  Albany,  12  J.  B.  414 ;  Ex,  parte  Nelson,  1  Cow.  417 ; 
Hull  agt.  Oneida,  19  J.  B.  260  ;  Bright  agt.  Chenango,  18  Id.  242 ;  People  agt.  New 
York,  10  Wend.  393 ;  Bank  of  Utica  agt.  City  of  Utica,  4  Paige,  400  ;  People  agt. 
New  York,  18  Wend.  605  ;  People  agt.  Watei-town,  1  HiU,  616 ;  People  agt.  Niagara, 
4  Id.  20  ;  Adriance  agt.  Supervisors  of  New  York,  12  How.  Pr.  B.  224.) 

4.  By  an  action  against  the  assessors  and  sepervisors  committing  the  wrong, 
for  the  recovery  of  the  damages  sustained  therefrom,    (Mygatt  agt.  Washburn, 
15  N.  Y.  316  ;  Saunders  agt.  Springsteen,  4  Wend.  429 ;  Ontario  Bank  agt.  Bun- 
nell,  10  Id.  186  ;  Weaver  agt.  Devendorf,  3  Demo,  117  ;  Prosser  agt.  Secor,  5  Barb. 
607 ;  Tlie  People  agt.  Supervisors  of  Chenango,  1  Kern.  563.) 

IV.  The  bonds  deposited  by  the  appellants  with  the  comptroller  of  this  state, 
were  liable  to  taxation  under  the  provisions  of  the  act  of  February  27,  1855. 
(Laws  of  1855,  p.  44 ;  International  Life  Ass.  Com.  agt.  Com.  Taxes,  28  Barb^ 
318  ;  British  Commercial  Life  Ins.  Co.  agt.  Com  Taxes,  28  How.  Pr.  B.  41 ;  Laws 
of  1853,  pp.  892  and  893,  §§  14  and  15 ;  Complaints,  fols.  6  and  7.) 

V.  The  judgments  below  should  be  affirmed,  with  costs. 
Brief  of  respondents  in  reply  to  appellants'  argument  : 

I.  The  counsel  for  the  appellants,  in  the  statement  of  the  case  which  precedes 
his  points,  alleges  that  "  these  suits  ask  the  judgment  of  the  court  whether  the 
plaintiff  is  liable  to  two  taxes  imposed  upon  it,"  while  the  complaint  in  each  action 
demands  judgment  "  that  the  defendants,  and  all  of  them,  may  be  enjoined  and 
restrained  from  collecting,  receiving  and  paying  over  the  said  tax,  and  interfering 
with,  removing,  selling  or  disposing  of  any-personal  property  belonging  to  the 
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said  plaintiffs,  for  the  purpose  of  collecting  said  tax ;  and  that  this  honorable 
court  will  adjudge  that  the  said  defendants,  and  each  and  all  of  them,  be  forever 
restrained  and  enjoined  from  collecting  or  receiving  the  same  ;  and  for  such  other 
or  further  relief,  or  both,  as  may  be  just."  The  whole  scope  and  object  of  the 
complaint  in  each  case,  is  the  obtaining  of  an  injunction  ;  and  most  of  the  alle- 
gations in  each  would  be  inappropriate,  if  any  different  relief  was  sought.  Tho 
learned  counsel  for  the  appellants,  has,  therefore,  improperly  stated  the  object  of 
the  actions  as  being  "  to  ask  the  judgment  of  the  court  as  to  whether  the  plain- 
tiff is  liable  to  two  taxes  imposed  on  it."  His  complaints  are  framed  to  present 
a  case  entitling  him,  as  he  supposed,  to  the  equitable  interposition  of  the  court 
by  way  of  injunction,  and  not  for  the  purpose  of  deciding  the  abstract  question 
as  to  whether  the  appellants  were  liable  to  taxation ;  which  decision,  if  no  relief 
was  adjudged  under  it,  could  practically  be  of  no  benefit  or  advantage  to  the 
plaintiffs. 

n.  That  a  court  of  equity  has  no  jurisdiction  to  decree  an  injunction  in  a  case 
where  a  tax  is  alleged  to  have  been  illegally  imposed,  is  too  well  settled  by  the 
authorities  which  have  been  cited  in  the  respondents'  points,  to  admit  of  any  ques- 
tion ;  and  there  is  no  case  suggested  in  the  points  which  have  been  presented  on 
behalf  of  the  appellants,  and  no  principle  invoked,  which  in  any  way  establishes 
or  countenances  a  different  doctrine.  The  argument  of  the  counsel,  if  well 
founded,  might  be  applicable  were  this  a  certiorari  to  the  assessoreto  review  then- 
assessment,  or  a  mandamus  to  the  supervisors  to  compel  them  to  remit  a  tax,  or 
any  other  statutory  or  common  law  writ,  the  office  of  which  is  to  correct  any  error 
in  the  assessment  of  a  tax,  or  to  afford  a  remedy  in  case  the  same  had  been  ille- 
gally'imposed;  but  the  argument  is  of  no  force  in  a  case  where  the  equitable 
jurisdiction  of  the  court  by  way  of  injunction  is  invoked.  It  does  not  make  out, 
nor  do  the  complaints  state,  any  case  falling  under  any  acknowledged  head  of 
equity  jurisdiction  (Heywood  agt.  The  City  of  Buffalo,  14  N.  Y.  538).  The  uni- 
form current  of  decisions  in  this  state  has  always  been  to  the  effect  that  a  court 
of  equity  had  no  jurisdiction  in  cases  such  as  these  ;  and  in  Heywood  agt.  City 
of  Buffalo,  above  cited,  the  point  which  the  respondents  urge  is  fully  sustained 
by  this  court.  In  the  opinion  of  JOHNSON  J.  (p.  540),  it  is  said  :  "If  the  plain- 
tiff failed  to  make  out  a  case  of  equitable  cognizance  in  his  complaint,  he  was 
entitled  to  no  judgment.  Because  the  same  court  had  power  to  set  aside  the 
assessment  had  all  the  proceedings  been  removed  to  it  by  the  appropriate  writ 
from  the  inferior  tribunal,  it  does  not  follow  that  a  party  may  have  the  same 
relief  in  any  other  form  of  proceeding,"  &c.  And  again:  "Whatever  distinc- 
tions may  have  been  abolished  by  the  Code  of  Procedure,  this  certainly  has  not." 

III.  The  points  made  by  the  appellants,  do  not  in  any  manner  answer  the  first 
and  second  points  made  on  the  brief  filed  by  the  respondents  on  submitting  their 
cases ;  and  the  court  will  look  in  vain  through  the  brief  of  the  appellants  to  dis- 
cover any  decision  which  at  all  detracts  from  the  controlling  force  and  authority 
of  the  cases  cited  by  the  respondents.  The  whole  argument  of  the  appellants 
upon  the  two  propositions : 

1.  That  "an  injunction  will  not  be  granted  to  restrain  the  collection  of  a  tax 
illegally  imposed  upon  the  personal  property  of  the  plaintiff;"  and 

2.  That  "  there  is  no  allegation  in  the  complaint  which  brings  these  cases  within 
either  of  the  three  exceptions  to  the  general  rule,  that  a  court  of  equity  will  not 
ejitertain  an  action  by  a  party  aggrieved  for  relief  against  an  erroneous  or  illegal 
tax  or  assessment"    consists  in  merely  characterizing   them    as    "going  far 
towards  the  old  red  sandstone  of  jurisprudence,"  and  as  decided  either  before 
the  flood  or  when  dry  land  was  first  beginning  to  appear."     Such  criticisms, 
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unsupported  by  authority,  are  not  arguments,  and  lose  any  force  or  effect,  when 
it  is  recollected  that  the  whole  doctrine  contended  for  by  the  appellant  was  in  the 
case  of  Hey  wood  agt.  TJie  OUy  of  Buffalo — certainly  not  an  antediluvian  adjudi- 
cation— expressly  repudiated,  this  court  deciding  therein  that  a  court  of  equity 
would  not  interfere  or  exercise  jurisdiction  in  relation  to  a  tax  or  assessment, 
except  in  three  certain,  well  denned  classes  of  cases,  within  none  of  which  excep- 
tions does  the  case  made  by  the  appellants  fall. 

IV.  Again,  referring  to  the  other  points  made  by  the  counsel  for  the  respond- 
ents in  the  brief  heretofore  filed,  it  is  respectfully  submitted  that  the  judgments 
appealed  from  should  in  all  respects  be  affirmed,  with  costs. 

LEONARD,  J.  The  question  presented  in  this  case  has  been 
passed  upon  by  this  court  adversely  to  the  plaintiffs  (14  N. 
Y.  534).  Assuming,  as  the  complainant  alleges,  that  the 
assessment  is  illegal,  the  plaintiffs  have,  or  had,  at  least  two 
complete  remedies  at  law.  The  assessment  might  have  been 
reviewed  and  corrected  by  certiorari,  or  have  been  stricken 
from  the  roll  by  mandamus.  These  remedies  are  adequate 
for  the  plaintiffs,  as  there  is  abundant  authority  to  show, 
cited  by  the  learned  counsel  for  the  respondents;  where 
there  are  such  remedies  fully  adequate,  the  aid  of  a  court 
of  equity  cannot  be  evoked.  The  case  principally  relied  on 
by  the  counsel  for  the  appellants  to  maintain  these  actions, 
was  determined  in  1863,  since  the  judgments  were  entered 
in  the  courts  below,  and  is  reported  in  The  People  agt.  The 
New  England  Mutual  Life  Insurance,  Company  (26  N.  Y.  R. 
303).  That  case  was  submitted  on  a  statement  of  the  facts 
agreed  on  by  the  respective  parties,  under  section  372  of  the 
Code.  In  the  court  below  the  tax  was  held  to  be  legal,  and 
judgment  was  rendered  against  the  company  for  the  recovery 
of  the  amount ;  upon  an  appeal  to  this  court  that  judgment 
was  reversed,  and  the  assessment  held  to  be  illegal.  No 
objection  was  raised  to  the  determination  of  the  question. 
On  the  contrary,  both  parties  asked  the  determination  of  the 
legality  of  the  tax. 

In  the  case  at  bar,  the  objection  is  specifically  raised, 
based  upon  the  decisions  of  this  court,  that  a  court  of  equity 
will  not  take  cognizance  or  grant  equitable  relief  by  injunc- 
tion, where  full  relief  can  be  obtained  at  law.  The  appel- 
lants cannot  be  aided  by  the  decision  in  26  N.  Y.  R,,  with- 
out overturning  prior  authority  in  this  court,  in  no  respect 
VOL.  XXXIL  24 
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inconsistent  with  that  decision.  It  has  been  held  by  this 
court  that  the  act  of  1853  (Sess.  Laws,  chap.  463),  for  the 
incorporation  of  life  insurance  companies,  and  in  relation  to 
the  agencies  of  foreign  companies,  repeals  so  much  of  chap- 
ter 51,  of  laws  of  1851,  as  required  the  deposit  by  foreign 
companies  of  $100,000  with  the  comptroller ;  but  it  is  unne- 
cessary to  go  into  the  merits  of  this  question,  inasmuch  as 
it  appears  from  the  decisions  that  no  relief  can  be  adminis- 
tered in  equity,  where  the  remedies  at  law  are  adequate  for 
the  attainment  of  justice. 

The  judgment  appealed  from  must  be  affirmed,  with  costs. 


COUET  OF  APPEALS. 

KOBERT  COLEMAN,  respondent  agt.  AAEON  H.  BEAN,  appellant. 

In  an  action  upon  an  undertaking  given  in  an  attachment  suit,  after  verdict  and 
judgment  in  the  latter  suit,  the  defendant — the  surety  in  the  undertaking-^-can- 
not  introduce  testimony  on  the  trial  to  show  in  contradiction  of  the  recitals  in 
the  undertaking,  that  no  application  had  been  made  for  the  discharge  of  an 
attachment  in  the  action  in  which  the  undertaking  was  entitled,  and  that  no 
attachment  had  been  issued  or  granted. 

It  is  not  essential  to  the  validity  of  the  undertaking  that  the  plaintiff  should  com- 
pel its  execution  by  actually  suing  out  an  attachment  and  making  a  levy. 

It  is  competent  for  the  parties  to  the  action  to  waive,  if  they  choose,  the  issuing 
of  an  attachment  and  a  seizure  of  property  under  it,  and  for  the  defendant  to 
give,  and  the  plaintiff  to  accept,  in  consideration  of  the  waiver,  such  an  under- 
taking as  the  defendant  would  have  been  required  to  give  in  an  application  to 
discharge  an  attachment  actually  issued  and  levied. 

The  fact  that  the  defendant  has  put  in  an  undertaking,  which  recites  that  an 
attachment  had  been  issued,  and  that  he  was  about  to  apply  for  its  discharge, 
is  conclusive  evidence  of  such  waioer.  It  is  enough  that  the  undertaking  is 
binding  between  the  principal  parties,  under  such  circumstances,  to  hold  the 
sureties. 

Where  such  an  undertaking  has  been  procured  by  the  agent  of  the  plaintff,  and 
the  plaintiff  having  received  it  upon  a  valid  legal  consideration,  and  being  igno- 
rant of  any  false  or  fraudulent  representations  alleged  to  have  been  made  by 
his  agent  in  obtaining  the  undertaking,  and  in  no  way  responsible  for  it,  such 
fraud  cannot  be  set  up  to  deprive  him  of  the  benefit  of  the  undertaking. 

September  Term,  1866. 

APPEAL  from  a  judgment  of  the  court  of  common  pleas 
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of  the  city  of  New  York,  affirming  a  judgment  in  favor  of 
the  plaintiff,  upon  the  decision  of  a  single  judge. 

On  the  trial  in  May,  1859,  before  Judge  BRADY,  without  a 
jury,  the  plaintiff  put  in  evidence  an  undertaking  in  writing, 
bearing  date  the  21st  December,  1857,  entitled  in  an  action 
in  the  supreme  court,  wherein  the  plaintiff  in  this  action 
was  plaintiff,  and  the  Galveston,  Houston  and  Henderson 
Railroad  Company  was  defendant,  and  executed  by  the 
defendants  herein  under  their  hands  and  seals.  The  body 
of  the  undertaking  was  in  these  words  :  "  An  attachment 
having  been  issued  in  the  above  entitled  action,  to  the  sheriff 
of  the  city  and  county  of  New  York,  and  the  above  named 
defendant  having  appeared  in  such  action,  and  being  about 
to  apply  to  the  officer  who  issued  such  attachment,  or  to  the 
above  mentioned  court,  for  an  order  to  discharge  the  same, 
we  (naming  the  defendant  herein)  do  hereby  pursuant  to 
the  statute  in  such  case  made  and  provided,  in  consideration 
of  one  dollar  to  each  of  us  in  hand  paid,  undertake  in  the 
sum  of  $1,300,  that  we  will  on  demand,  pay  to  the  above 
named  plaintiff,  the  amount  of  the  judgment  which  may  be 
recovered  against  the  above  named  defendants  in  this  action, 
not  exceeding  the  above  mentioned  sum." 

It  was  admitted  at  the  time  of  the  execution  of  said  under- 
taking, the  action  in  which  the  same  is  entitled  was  pending, 
and  that  the  defendant  in  said  action  had  appeared  therein 
by  attorney,  and  that  the  plaintiff  subsequently  recovered 
judgment  therein  for  $775.28,  and  demanded  payment 
thereof  before  this  suit  was  brought  upon  said  undertaking. 

The  plaintiff  having  rested  his  case,  the  defendant  Bean, 
offered  to  prove  that  the  Galveston,  Houston  and  Henderson 
Railroad  Company,  fraudulently  induced  the  defendant  in 
this  action  to  execute  the  undertaking  by  representing  that 
in  said  action  a  warrant  of  attachment  had  been  issued  to 
the  sheriff  of  New  York  against  the  property  of  said  com- 
pany as  a  foreign  corporation,  and  that  the  sheriff  had  seized 
a  large  amount  of  property,  and  that  in  order  to  release  it 
and  restore  it  to  the  possession  of  the  company,  it  was  neces- 
sary that  the  defendant  should  execute  such  undertaking ; 
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all  of  which  representations  the  defendants  offered  to  prove 
were  false. 

The  defendants  also  offered  to  prove  that  the  pecuniary 
consideration  expressed  in  the  undertaking,  was  not  paid  or 
agreed  to  be  paid. 

The  court,  on  objection,  excluded  the  testimony  offered, 
and  the  defendants  excepted. 

The  judge  found  that  the  undertaking  was  made  and  exe- 
cuted by  the  defendants,  under  their  hands  and  seals,  and 
found  also  the  other  facts  above  stated,  and  decided  that  the 
plaintiff  is  entitled  to  recover  of  the  defendants  the  amount 
of  his  said  judgment,  with  interest,  to  which  the  defendants' 
counsel  excepted. 

Judgment  was  entered  upon  said  decision  in  favor  of  the 
plaintiff,  and  affirmed  on  appeal  to  the  general  term,  and 
the  defendant  Bean  has  appealed  to  this  court. 

BUBBILL,  DAVIDSON  &  BUBBILL,  attorneys,  and 
JOHN  E.  BUBBILL,  counsel  for  appellant. 

First.  Although  the  instrument  on  its  face  purported  to  have  been  executed  in 
pursuance  of  the  statute,  and  the  complaint  alleged  that  it  was  executed  and  deli- 
vered as  a  proceeding  in  the  action ;  in  view  of  the  facts  offered  to  be  proved, 
there  was  no  authority  to  take  or  receive  such  an  undertaking,  and  as  a  statutory 
security  it  was  a  nullity. 

Under  the  240th  and  241st  sections  of  the  Code,  such  an  undertaking  could  only 
be  given  on  an  application  to  discharge  an  attachment  against  the  property  of  the 
defendant ;  and  even  when  so  authorized,  the  undertaking  should  have  been  to 
the  court,  or  the  officer  by  whom  the  attachment  was  issued  (Code,  §§  240,  241). 

Second.  The  defendant  was  not  estopped  by  the  recitals  hi  the  undertaking  from 
proving  that  no  attachment  had  ever  been  granted  or  issued,  and  that  no  applica- 
tion had  been  made  to  discharge  an  attachment  against  the  c  ompany  named  in 
the  undertaking. 

1.  The  plaintiff  knew  that  he  had  not  applied  for  any  attachment,  and  (so  far 
as  the  evidence  shows)  that  he  had  no  intention  or  design  to  apply  for  such  attach- 
ment. 

2.  The  plaintiff,  therefore,  was  not  in  any  respect  misled  by  the  statements  in 
the  undertaking,  and  did  not  do  any  act  or  take  any  steps  in  reliance  thereon. 
(Cadwett&gt.  Colgate,  1  Barb.  S.  C.  R.  254;  DezeU  agt  OdeU,3  HUTs  R.  215; 
Walker  agt.  Paine,  31  Barb.  R.  213). 

3.  In  all  the  cases  in  which  it  has  been  held  that  the  obligor  was  estopped  by  the 
recitals  in  the  instrument,  either  the  obligor  has  had  the  benefit  of  the  instru- 
ment, and  secured  the  advantages  which  the  instrument  was  intended  to  secure, 
and  has  retained  such  benefit  or  advantages,  or  the  obligee  has  relied  upon  the 
faith  of  the  facts  recited,  and  upon  the  delivery  of  the  security,  and  has  been  in 
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snch  reliance  induced  to  do,  or  to  refrain  from  doing  something  which  he  other- 
wise would  have  done.  An  examination  of  the  authorities  relied  on  by  the  court 
below,  in  its  opinion,  and  those  cited  by  the  opposing  counsel,  will  show  this  to 
be  the  case. 

4.  The  distinction  between  the  present  case  and  cases  in  whieh  an  obligor  has 
been  held  to  be  estopped  by  recitals,  is  shown  in  the  following  :     Cadwett  agt.  Col- 
gate (7  Barb.  254) ;  Brown  agt.  Miller  (6  HOI,  496) ;  Roman  agt.  Brinkerhoff  (1 
Denio,  184). 

5.  Even  if  it  be  held  (as  some  cases  hold)  that  where  an  attachment  has  in  facfc 
been  issued,  although  irregular,  the  defendant,  who  has  given  a  bond,  cannot  dis- 
pute its  regularity  or  validity  ;  and  that  where  property  has  been  seized  under 
process,  although  invalid,  and  has  been  delivered  up,  the  defendant  is  in  like 
manner  precluded  from  disputing  the  validity  of  such  seizure ;  still,  when,  as  in 
this  case,  the  entire  statement  was  a  fabrication,  and  the  plaintiff  knew  that  no 
attachment  had  been  issued  or  granted,  and  that  no  property  had  been  seized , 
we  submit  that  there  is  no  principle  upon  which  an  estoppel  can  rest. 

6.  Again,  under  the  evidence  offered  and  excluded,  the  statements  and  repre- 
sentations set  forth  in  the  written  instrument,  were  not  the  statements  and  repre- 
sentations made  by  the  defendant  to  the  plaintiff,  but  were  in  fact  the  reverse  ; 
that  is,  they  were  statements  and  representations  made  on  behalf  of  the  plaiiitff 
to  the  defendant,  and  which  the  latter  believed  to  be  true,  while  the  former  knew 
them  to  be  false. 

If,  as  we  offered  to  prove,  the  defendant,  in  ignorance  of  the  truth,  had  been 
induced  by  fraud  to  subscribe  an  instrument  containing  false  recitals,  known  to 
be  so  by  the  party  who  received  the  instrument,  there  can  be  no  estoppel  (Mead 
agt.  Brown,  32  N.  T.  279). 

Third.  The  court  erred  in  excluding  the  evidence  offered  by  the  defendant  to 
show  that  he  was  induced  to  execute  the  instrument  by  means  of  false  and  frau- 
dulent representations  and  statements,  in  regard  to  the  issuing  of  the  attachment 
and  the  seizure  of  the  property  by  the  company,  and  which  were  introduced  as 
recitals  in  the  instrument. 

I.  It  was  a  part  of  the  offer  that  the  recitals  in  the  undertaking  were  false,  and 
made  with  a  fraudulent  intent. 

II.  The  representations  were  material,  and  had  (as  the  offer  states)  a  controlling 
influence  on  the  defendant,  and  were  the  means  of  inducing  him  to  execute  the 
instrument. 

III.  Since  the  re-organization  of  our  judicial  system,  it  is  competent  in  all  cases 
and  with  respect  to  all  classes  of  instruments,  to  show  that  their  execution  and 
delivery  were  procured  by  fraud. 

IV.  The  court  below,  as  its  opinion,  concedes  the  proposition  in  this  regard  con- 
tended for,,  and  seems  to  admit  that  had  these  representations  and  statements 
been  made  by  the  plaintiff  personally,  the  defense  would  have  been  established, 
but  justifies  the  rejection  of  the  evidence  on  the  ground,  erroneously  assumed, 
that  the  plaintiff  neither  in  any  way  participated  in  them,  or  knew  of  their  having 
been  made. 

In  this  the  court  erred. 

1.  The  undertaking  was  not  delivered  to  the  plaintiff,  but  to  the  secretary  of  the 
company ;  and  in  procuring  its  execution  and  delivery,  he  acted  for  the  benefit 
and  on  behalf  of  the  plaintiff. 

There  must  have  been  some  negotiation  between  the  plaintiff  and  the  secretary 
about  the  undertaking.  It  was  for  the  benefit  of  the  plaintiff,  and  no  one  else 
was  interested  in  procuring  it.  The  secretary  was  not  the  agent  of  the  defend- 
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ant,  and  there  ia  no  pretence  that  the  defendant  had  any  interest  in  the  matter. 
Under  the  offer  made,  the  company  had  no  interest  to  give  or  procure  the  under- 
taking ;  and  in  the  absence  of  the  evidence,  which  it  was  in  the  power  of  the 
plaintiff  to  furnish,  and  which  he  did  not  furnish,  and  which  he  prevented  the 
defendant  from  furnishing,  hi  regard  to  the  circumstances  under  which  the  under- 
taking was  obtained,  the  presumption  and  legal  inference  is,  that  the  secretary 
in  procuring  the  certificate,  acted  as  the  agent  and  on  behalf  of  the  party  for 
whose  benefit  the  security  was  obtained. 

2.  But  aside  from  this,  the  plaintiff  at  the  time  he  recived  the  instrument,  which 
recited  the  same  statements  made  by  the  secretary,  knew  that  the  statements  so 
recited  were  false ;  and  he  also  knew  from  the  instrument,  if  in  no  other  way,  that 
the  defendant  executed  it  in  the  belief  that  an  attachment  had  been  issued,  and 
that  an  application  had  been  made  to  the  court  to  discharge  the  same.    And  he 
knew  also,  from  the  instrument,  that  the  defendant  executed  it  in  pursuance  of 
the  statute.    And  he  knew  that  these  representations  were  false,  and  that  there 
had  been  no  intent  or  design  on  his  part  to  comply  with  the  provisions  of  such 
statute. 

The  circumstances  under  which  the  plaintiff  took  the  instrument,  in  connection 
with  the  recitals,  all  of  which  were  known  to  the  plaintiff  to  be  false,  are  sufficient 
to  chslrge  the  plaintiff  in  respect  thereto. 

3.  The  plaintiff,  by  accepting  the  instrument  with  such  false  recitals,  and  know- 
ing them  to  be  so,  in  effect  made  the  same  statements  and  representations  which 
are  embodied  in  the  instrument. 

1.  Had  the  evidence  offered  in  respect  to  the  falsity  of  the  statements  in  the 
instrument  been  received,  the  fact  that  the  plaintiff  accepted  it  with  false  recitals, 
known  to  him  to  have  been  false,  and  shown,  according  to  the  evidence  offered, 
to  have  been  made  with  a  fraudulent  intent,  would  have  been  sufficient  to  have 
carried  the  cause  to  the  jury  on  the  point  whether  the  plaintiff  was  connected 
therewith,  or  participated  therein. 

V.  As  before  remarked,  the  court  tried  the  cause  upon  the  theory  that  the 
recitals  in  the  undertaking,  which  defendant  sought  to  falsify,  were  statements 
and  representations  made  by  the  defendant  to  the  plaintiff,  and  on  the  faith  of 
which  the  plaintiff  acted  ;  whereas  hi  fact,  as  we  offered  to  show,  such  statements 
and  representations  were  made  to  the  defendant  by  and  on  behalf  of  the  plaintiff, 
and  were  in  fact  false  and  fraudulently  made.  "We  offered  to  show  that  we  had 
been  defrauded,  and  the  court  prevented  us  from  so  doing,  on  the  assumption 
that  we  were  the  guilty  party,  and  were,  therefore,  estopped. 

It  is  very  clear  that  the  scheme  was  concocted  between  the  plaintiff  and  the 
secretary  of  the  company.  The  plaintiff  wished  to  secure  his  claim,  and  to  pro- 
cure the  defendant  and  his  co-obligor  to  become  responsible  for  it.  And  for  this 
purpose  it  was  represented  that  an  attachment  had  been  issued  against  the  com- 
pany, and  its  property  seized,  and  that  the  interests  of  the  company  required  that 
the  attachment  should  be  discharged  and  the  property  released,  and  that  an 
undertaking  was  necessary  ;  and  the  defendant,  for  the  purpose  of  relieving  the 
company  from  their  fancied  embarrassment,  signed  the  bond.  Had  the  defendant 
been  permitted,  he  doubtless  would  have  been  able  to  have  exposed  the  whole 
fraud ;  but  we  were  precluded  from  so  doing,  and  the  principle  (for  the  first  time, 
as  we  think)  established,  that  an  obligor  who  executes  an  instrument  hi  which,  the 
obligee  has  fraudulently  made  false  recitals,  is  estopped  from  showing  such  fraud. 

Fourth,  There  was  no  consideration  for  the  undertaking  ;  and  under  the  facts 
offered  to  be  proved  hi  connection  with  the  want  of  consideration,  plaintiff  waa 
not  entitled  to  recover. 
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1.  The  instrument  was  not  a  statutory  obligation,  and  hence  no  consideration 
can  be  implied. 

2.  There  was  no  evidence  to  show  any  consideration,  in  fact ;  and  the  defendant 
offered  to  show  that  there  was  no  consideration. 

8.  The  defendant  was  not  estopped  from  showing  a  want  of  consideration,  by 
the  recital  in  the  instrument  of  the  nominal  consideration  therein  expressed. 

4.  But  even  if  the  defendants  were  precluded  from  denying  the  payment  of  the 
nominal  consideration  expressed,  still  he  was  not  liable  on  the  undertaking,  for 
the  reason  that  its  execution  and  delivery  had  been  procured  by  fraud. 

An  actual  consideration  would  not  have  destroyed  the  defense  of  fraud  ;  much 
less  can  the  recital  of  payment  of  a  nominal  consideration  have  such  effect.  We 
offered  to  show  both  an  entire  absence  of  consideration,  and  fraud  in  procuring 
the  execution  of  the  instrument ;  and  we  think  the  court  erred  in  excluding  the 
evidence. 

It  placed  its  decision  on  the  ground  of  estoppel,  overlooking  the  point  that  there 
is  no  estoppel  where  the  party  in  whose  behalf  the  estoppel  is  claimed  has  been 
guilty  of  fraud. 

Fifth.  The  judgment  should  be  reversed. 

MATHEWS  &  SWAN,  attorneys,  and 
ALBERT  MATHEWS,  counsel  for  respondent 

First.  The  execution  of  the  undertaking,  as  set  forth  in  the  complaint  (Fol.  30), 
having  been  admitted  in  open  court,  and  the  same  having  been  read  hi  evidence, 
without  objection,  and  the  breach  of  the  obligation  being  shown,  the  plaintiff  was 
entitled  to  judgment  for  the  amount  claimed.  And  there  being  no  specific  objec- 
tion to  any  conclusion  of  law  or  fact  found  by  the  court,  the  judgment  must  be 
affirmed,  unless  the  defendant  can  show  that  the  court  below  erred  in  the  exclu- 
sion of  some  material  and  competent  evidence  affecting  the  rights  of  the  defend- 
ant. 

Second.  The  defendant's  offer  to  prove  on  the  trial,  what  statements  the  secre- 
tary of  the  Galveston,  Houston  and  Henderson  Railroad  Company  had  made  to 
the  defendant  Bean,  concerning  the  attachment  and  the  proceedings  under  it, 
when  the  defendant  executed  the  undertaking,  was  properly  overruled. 

I.  There  was  no  pretense  of  collusion  or  privity  in  the  matter,  on  the  part  of 
the  plaintiff.  The  Galveston,  Houston  and  Henderson  Railroad  Company  and 
their  officers,  were  in  hostility  to  the  plaintiff.  The  plaintiff  had  no  participation 
in  the  statements  made  by  their  secretary  to  that  defendant,  or  any  knowledge 
of  their  having  been  made.  They  were  res  inter  alias  acta.  Whatever  may  be 
the  rights  or  remedies,  or  securities,  between  the  railroad  company  and  the 
defendants,  the  circumstance  alleged  could  not  in  any  manner  affect  the  defend- 
ant's liability  to  the  plaintiff  in  this  action. 

n.  It  was  totally  immaterial  to  the  defendant  whether  these  particular  state- 
ments were  true  or  false.  He  meant  to  give  his  undertaking  precisely  as  it  was 
given,  to  effect  the  sole  object  of  accommodating  the  Galveston,  Houston  and 
Henderson  Railroad  Company,  by  enabling  them  to  use  it  for  precisely  the  pur- 
pose, and  in  precisely  the  way  they  did  use  it.  He  did  give  it.  They  were  the 
best  judges  of  its  necessity  and  propriety.  They  meant  by  this  undertaking,  to 
give  the  plaintiff  security  for  his  debt.  They  did  so,  and  had  the  fruits  of  it. 
They  were  satisfied,  and  are  silent.  Assuredly,  it  is  no  excuse  for  the  defendant's 
refusal  to  perform  his  undertaking,  to  say  now  to  the  plaintiff  that  the  Galveston, 
Houston  and  Henderson  Railroad  Company  mis-stated  to  him,  the  defendant,  the 
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particular  circumstances  and  motives  which  led  them  to  ask  him  for  this  accom- 
modation. Courts  refuse  to  recognize  such  a  pica  in  cases  where  the  defense  is 
much  more  meritorious.  (Sank  of  Chenango  agt.  Hyde,  4  Cow.  11.  573  ;  Bank 
of  Rutland  agt.  Buck,  5  Wend.  R.  66 ;  Mohawk  Bank  agt.  Corey,  1  Hilts  R.  513 ; 
Spencer  agt.  BaUou,  18  [4  Smith]  N.  Y.  R.  327 ;  Van  Deuzen  agt.  Howe,  21  Id. 
531 ;  Me  Williams  agt.  Mason,  31  Id.  294.) 

HI.  Inasmuch  as  the  circumstances  offered  did  not  relate  to  the  execution  of 
the  undertaking,  they  were  technically  inadmissible  in  this  legal  action  to  impeach 
it.  (Church  agt.  Hills,  8  Cow.  R.  290  ;  Belden  agt.  Davis,  2  HaWs  S.  C.  R.  447  ; 
Osterhout  agt.  Shoemaker,  3  Huts  R.  516.) 

Tfiird.  The  defendant's  offer  to  prove  on  the  trial  the  non-existence  of  the  facts 
recited  in  the  undertaking,  relating  to  the  attachment  and  proceedings  thereon, 
were  properly  overruled.  Such  evidence  would  not  have  been  competent  to  over- 
come the  recitals  in  the  defendant's  undertaking. 

I.  By  executing  this  undertaking  under  his  seal,  the  defendant  has  estopped 
himself  from  impeaching  its  validity  by  disproving  any  fact  therein  recited,  which 
may  be  material  or  necessary  to  sustain  it.  There  being  an  entire  absence  of 
fraud  or  duress  on  the  part  of  the  plaintiff,  and  there  being  no  pretense  of  any 
mistake  in  the  execution  of  the  undertaking,  and  there  being  no  claim  that  it  was 
executed  contrary  to  law  or  good  morals,  or  public  policy ;  the  recital  of  the  facts 
concerning  the  attachment  proceedings,  was  conclusive  evidence  thereof  in  this 
action  on  the  instrument  between  the  parties.  This  is  believed  to  be  an  elemen- 
tary principle,  illustrated  by  innumerable  cases,  where  it  has  been  applied  under 
a  great  variety  of  circumstances.  (See  1  Greenteaf's  Evidence,  §  23  ;  1  Starkie's 
Evidence,  p.  343 ;  also  3  Cow.  &  HUTs  Phil  on  Do.  p.  1442.) 

1.  Upon  this  principle,  the  recital  of  a  lease  in  a  deed  of  release,  is  held  conclu- 
sive evidence  of  the  existence  of  the  lease.    ( Carver  agt.  Jackson,  4  Peters'  U.  S. 
R.  83  ;  Crane  agt.  Morris,  6  Id.  611.) 

2.  Likewise  in  a  suit  upon  the  bonds  of  a  county,  reciting  facts,  showing  them 
to  have  been  issued  according  to  law,  the  obligors  were  held  estopped  from  pro- 
ving the  contrary  \Monan  agt.  Miami  Co.  2  Slack's  U.  S.  R.  pp.  723,  731). 

3.  And  where  an  agreement  to  pay  for  the  use  of  a  patent,  recited  that  the 
plaintiff  was  the  inventor,  it  was  held  conclusive  evidence  thereof,  and  could  not 
be  denied  or  contradioted  (Bowman  agt.  Taylor,  2  Adol.  &  Ellis'  R.  278). 

4.  So  the  obligor  in  a  bastardy  bond  was  held  estopped  from  proving  contrary 
to  the  recitals  therein,  that  the  child  in  question  was  born  in  another  town,  and 
so  not  chargeable  to  the  obligees  (Fatls  &  Smith  agt.  Belknap,  1  Johns.  R.  487). 

5.  And  in  a  suit  upon  a  bond  reciting  the  non-residence  of  a  debtor,  and  given 
on  the  discharge  of  property  from  attachment  against  him,  the  obligors  were 
held  estopped  from  disproving  the  fact  of  non-residence.     (Haggard  agt.  Morgan, 
4  Sandf.  R.  201 ;  Same  case  on  appeal,  5  [1  Seld.]  N.  T.  R.  428.) 

6.  So  also  where  a  replevin  bond  recited  its  being  made  at  the  commencement 
of  the  suit,  it  was  held  the  surety  was  estopped  from  showing  the  statement  false, 
for  the  purpose  of  defeating  a  recovery  on  the  bond  (Decker  agt.  Judson,  16  N. 
Y.  R.  439). 

7.  And  where  an  undertaking  on  an  appeal  recited  the  date  and  amount  of  the 
judgment,  the  undertakers  were  held  estopped  from  showing  the  facts  otherwise 
(Lem  agt.  Dow.  28  How.  Pr.  R.  217). 

8.  There  are  numerous  apposite  cases  in  other  states.,  which  are  very  explicit  upon 
this  precise  point.    A  few  are  here  cited.     (See  Sumner  agt,  Glancy,  3  Black.  R. 
361 ;  Trimble  agt.  The  State,  4  Id.  435 ;  also  8  Id.  258 ;  May  agt.  Johnson,  3  Indi- 
ana R.  449 ;  Guard  agt.  Bradley,  7  Id.  600 ;  Allen  agt.  Luckett,  3  J.  J.  Marshaffs 
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B.  164;  KeUogg  agt.  Beecher,  4  Id.  655 ;  Stockton  agt.  Turner,  7  Id.  192  ;  Stow  agt. 
Wise,  7  (7onn.  J2.  214 ;  Hunter  agt.  Miller,  6  5.  Munroe's  B.  612  ;  see  o&o  coses 
citeoi  b;/  Judge  HILTON,  in  opinion,  case,  p.  17.) 

II.  It  was  wholly  immaterial  to  the  defendant,  under  the  circumstances  of  the 
case,  whether  the  attachment  had  issued  and  levy  been  made  under  it,  or  not.  If 
the  evidence  had  been  competent  it  would  have  been  irrelevant,  and  could  not 
have  affected  the  issue. 

1.  The  undertaking  besides  being  under  seal,  and  reciting  the  attachment  pro- 
ceedings, and  that  it  was  made  pursuant  to  statute,  also  recites  a  pecuniary  "  con- 
sideration of  one  dollar,"  to  the  defendants  "in  hand  paid."    This  alone  was  a 
sufficient  consideration  to  sustain  the  undertaking  as  a  valid  instrument,  irre- 
spective of  the  seal  and  the  other  recitals.    It  was,  either  at  common  law  or  under 
the  statute  of  frauds,  a  valid  promise  "  to  answer  for  the  debt,  &c.,  of  a  third 
person."    (Douglass  agt.  Rowland,  24  Wend.  B.  35 ;  Payne  agt.  Ladue,  1  Hiffs 
B.  116 ;  Thompson  agt.  Blanchard,  3  Comst.  N.  T.  B.  341 ;  Doc-little  agt.  Dinin- 
ney,31  2V.  Y.  B.  350.) 

2.  The  cases  cited  and  relied  on  by  the  appellants  (see  1  Denio,  184 ;  7  Barb.  B. 
254),  where  property  had  been  taken  by  a  trespasser  acting  under  a  void  process, 
and  where  bonds  had  been  given  to  release  such  property,  have  no  application  to 
this  case.    In  those  cases  the  bonds  were  void,  as  procured  by  duress  on  the  part 
of  the  obligee.    Here  the  very  offer  of  evidence  involves  the  admission  there  was 
no  duress  whatever,  either  lawful  or  otherwise. 

3.  If  there  had  been  no  attachment  and  no  seizure  of  goods,  and  no  application 
to  discharge  the  attachment,  then  the  conclusive  presumption  of  law  would  be, 
under  the  evidence  in  this  case,  that  the  undertaking  was  not  delivered  to  "  any 
court  or  officer,"  but  in  the  first  instance  directly  to  the  plaintiff,  and  was,  there- 
fore, a  valid  contract  made  directly  between  the  defendant  and  plaintiff.    ( Acker 
agt.  Buratt,  21  Wend.  B.  605 ;  Same  agt.  Same  [on  appeal],  23  Id.  606 ;  Ring  agt. 
Gibbs,  26  Id.  510;  Winter  agt.  Kinney,  1  [Corns*.]  N.  Y.  B.  365;  Kelly  agt.  Mc- 
Cormick,  28  [1  Tiff.]  N.  Y.  B.  321.) 

4.  If  there  had  been  no  attachment,  and  no  seizure  of  property  under  it,  and 
consequently  no  duress  or  compulsion  used  by  plaintiff  in  procuring  the  under- 
taking, then  it  was  a  valid  obligation  as  a  voluntary  agreement  (although  for  only 
a  nominal  consideration),  made  by  the  defendant  on  the  request  of  the  G.  H.  and 
H.  B!  E.  Company,  for  the  use  of  the  plaintiff.    The  usual  consideration  of  a 
surety's  bond  or  obligation,  is  merely  the  request  of  his  principal  for  his  own  ben- 
efit, and  the  acceptance  of  the  instrument  by  the  obligee.    A  surety  does  not 
generally  receive  or  expect  himself  to  receive  any  direct  beneficial  consideration 
from  the  creditor.    The  actual  consideration  under  such  circumstances,  passes 
between  the  original  debtor  and  the  creditor.    There  was  no  pretence  in  this  case 
of  the  absence  of  a  sufficient  and  satisfactory  consideration  between  the  G.  H. 
and  H.  B.  B.  Company  and  the  plaintiff  (Case,  fol.  37). 

5.  If  there  had  been  no  attachment  and  no  seizure  of  property,  and  the  G.  H. 
and  H.  Bailroad  Company  had  volunteered  to  give  this  undertaking,  and  the 
plaintiff  had  accepted  it  in  lieu  of  an  actual  seizure  of  property  and  a  compulsory 
procuring  of  the  undertaking,  and  thereupon  the  defendants  (for  the  benefit  of 
the  debtors,  and  at  their  request  made  to  him)  executed  the  same  for  the  use  of 
the  plaintiff,  there  was  in  the  plaintiff's  forbearance  a  sufficient  consideration  to 
sustain  the  undertaking,  even  as  a  voluntary  obligation.     (Parsons  on  Contracts, 
pp.  373,  379,  435;   Winter  agt.  Kinney,  1  [Comst.]  N.  Y.  B.  365;   Church  agt. 
Brown,  21  [7  Smith]  N.  Y.  B.  315.) 

Fourth.  The  offer  to  disprove  the  considerations  expressed  in  the  undertaking, 
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was  properly  overruled.  The  defendant  was  estopped  from  contradicting  these 
recitals  (whether  relating  to  the  attachment  or  the  payment  of  money),  for  the 
purpose  of  disproving  the  consideration  necessary  to  sustain  the  instrument,  or 
impeaching  its  validity.  Although  the  Revised  Statutes  have  removed  the  con- 
clusiveness  of  the  legal  presumption  of  a  consideration  arising  from  tho  mere 
use  of  a  seal,  and  while  it  may  be  true  that  the  mere  seal  itself  is  now  only  "  pre- 
sumptive evidence  "  of  "  sufficient  consideration,"  and  such  "  presumptive  evi- 
dence may  be  rebutted  in  the  same  manner,  and  to  the  same  extent,  as  if  such 
instrument  were  not  sealed  ;"  it  was  not  competent  for  the  defendant  under  this 
statute,  or  otherwise,  to  contradict  or  vary  the  agreement  as  respects  the  consid- 
eration therein  expressed,  for  the  purpose  of  defeating  its  operation.  Strictly 
construed,  this  statute  does  not  touch  the  contents  of  the  sealed  instrument ;  it 
relates  only  to  the  legal  effect  of  the  mere  seal  itself.  The  common  law  rule,  that 
a  written  contract  cannot  be  contradicted  or  varied  by  inferior  evidence,  remains 
unimpaired.  The  exceptions  which  allow  a  mere  receipt  to  be  explained,  or  the 
consideration  of  any  written  agreement  to  be  opened  to  inquiry,  for  specific  col- 
lateral purposes,  do  not  go  to  the  extent  of  allowing  such  evidence  to  defeat  tho 
operative  effect  of  the  instrument.  Even  if  the  pecuniary  consideration  were  in 
fact  unpaid,  the  defendant  (under  the  very  exception  to  the  rule  mentioned)  can 
recover  it  in  assumpsit.  So  the  implied  or  express  promise  to  pay,  arising  upon 
such  a  recital,  makes  a  sufficient  consideration,  without  actual  payment.  The 
offer  to  show  it  was  not  agreed  to  be  paid,  would  be  tantamount  to  an'  offer  to 
contradict  a  vital  part  of  the  agreement.  (McCartee  agt.  Stevens,  13  Wend.  E. 
527 ;  McOrea  agt.  Purmort,  16  Id.  460 ;  Coon  agt.  Knapp,  8  [4  Seld.]  N.  Y.  R. 
402.) 

I.  A  variety  of  other  cases  may  be  cited  to  sustain  and  illustrate  the  foregoing 
propositions : 

1.  In  Wood  agt.  Chapin  13  [3  Kern.}  N.  Y.  R.  per  DENIO,  J.),  if  a  consideration 
be  expressed  in  a  bargain  and  sale  deed,  "  it  cannot  be  controverted  by  evidence, 
and  it  is  sufficient,  though  the  amount  be  merely  nominal."    (Jackson  agt.  Alex- 
ander, 3  Johns.  R.  454  ;  Jackson  agt.  Fisk,  10  Id.  486  ;  Jackson  agt.  Florence,  16 
Id.  47  ;  Jackson  agt.  Sebriny,  Id.  515  ;  Jackson  agt.  Caldwett,  1  Cow.  R.  622.) 

2.  So  the  late  chancellor  held  that  where  a  good  consideration  appeared  on  the 
face  of  a  voluntary  deed,  neither  the  grantor  nor  his  subsequent  creditors  could 
be  allowed  to  deny  or  disprove  the  payment  of  it,  so  far  as  a  consideration  was 
necessary  to  give  effect  to  the  deed  (Sank  of  U.  S.  agt.  Houseman,  6  Paige's  R. 
535). 

3.  Again,  the  chancellor  held  in  a  late  case  (where  the  nominal  consideration 
of  a  conveyance  of  lands  was  not  paid),  that  actual  payment  was  not  necessary  ; 
it  was  sufficient  if  it  were  stated  in  the  deed,  and  the  court  ought  not  to  allow 
proof  of  the  non-payment  of  such  nominal  consideration  to  destroy  the  deed 
(Meriam  agt.  Harsen,  2  Barb.  Ch.  R.  267). 

4.  So  where  an  agreement  of  guaranty  under  seal,  recited  the  consideration  of 
one  dollar,  it  was  held  incompetent  to  prove  it  not  paid,  for  the  purpose  of  defeat- 
ing the  instrument.     ( Chitds  agt.  Barnum,  1  Sandf.  S.  C.  R.  58;  Same  Case  on 
Appeal,  11  Barb.  R.  15.) 

5.  And  where  a  policy  of  insurance  recited  payment  of  the  premium,  it  was  held 
incompetent  to  disprove  the  fact  to  invalidate  the  instrument  ( Ooit  agt.  N.  P. 
Ins.  Co.  25  Barb.  R.  92). 

6.  But  where  an  assignment  of  lease  recited  a  consideration  of  $500  paid,  and 
it  was  proved  not  paid,  the  assignor  was  allowed  to  recover  it  upon  the  implied 
promise,  in  an  action  of  assumpsit  (Shepherd  agt.  Little,  14  Johns.  R.  210). 
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II.  If  there  were  any  authority  in  the  law  to  justify  the  admission  of  the  evi- 
dence offered ;  still,  in  order  to  make  it  available,  the  defendant  should  have  gone 
further,  and  offered  to  prove  not  only  that  these  defendants,  without  any  consid- 
eration, executed  the  instrument  (Case,  fol.  37),  but  also  first,  that  there  was  no 
consideration  between  the  plaintiff  and  the  G.  H.  and  H.  K.  E.  Company ;  and 
second,  that  neither  they  or  defendant  agreed  to  waive  the  actual  payment  at  the 
time  of  the  one  dollar  consideration. 

Fifth.  Even  if  it  had  been  true  that  there  had  been  no  attachment,  and  no  sei- 
zure of  property,  and  no  payment  of  the  pecuniary  consideration,  and  the  under- 
taking had  been  voluntarily  given  to  the  plaintiff  by  the  G.  H.  and  H.  B.  B.  Com- 
pany, without  compulsion  of  process  of  attachment  issued  in  the  suit  against 
them  as  a  foreign  corporation,  and  the  defendants  were  now  permitted  to  contra- 
dict the  recitals  in  the  undertaking,  and  to  disprove  his  admission  of  receipt  of 
the  pecuniary  consideration,  nevertheless,  the  undertaking  having  been  given  by 
the  defendants  in  that  suit,  and  the  plaintiff  having  waived  the  issuing  of  an 
attachment,  and  accepted  it,  such  acceptance  would  have  debarred  the  plaintiff 
from  issuing  any  other  attachment,  and  procuring  any  other  security  from  the 
debtor,  and  the  defendant  would  have  been  by  an  estoppel  in  pais,  prohibited 
from  repudiating  his  undertaking.  (Dewey  agt.  Williams,  9  Wend.  B.  65  ;  Salem 
agt.  Williams,  9  Id.  147;  DezeU&gi.  OdeU,  3  Hill's  E.  215  ;  Decker  agt.  Judson,  16 
N.  T.  B.  451 ;  Walralh  agt.  Bedfield,  18  [4  Smith}  N.  T.  B.  457.  j 

I.  If  any  defense  could  arise  to  any  body  by  reason  of  the  G.  H.  and  H.  R.  B. 
Company  being  not  liable  to  attachment,  that  would  have  been  their  own  especial 
privilege,  and  not  available  to  this  defendant  (Stevens  agt.  Lomberger,  24  Wend. 
B.  275). 

II.  Although  an  attachment  and  seizure  of  goods  were  necessary  to  compel  the 
giving  of  the  undertaking  by  the  foreign  debtor,  yet  he  might  waive  this  prelimi- 
nary proceeding  if  he   (and  the  plaintiff)  thought  fit,  and  give  the  undertaking 
without  waiting  for  the  visit  of  the  sheriff.    If  the  debtor  had  thought  it  more 
beneficial  to  them  (with  the  plaintiff's  assent)  to  waive  the  issuing  of  an  attach- 
ment, and  a  levy  under  it,  or  any  defect  or  irregularity  in  the  matter  (and  thus 
save  damage  to  his  credit,  besides  annoyance  and  expense),  and  the  debtor  had 
been  willing  to  assume  and  admit  the  existence  of  the  facts  alleged  in  the  under- 
taking, and  the  plaintiff  so  to  accept  it,  the  parties  were  perfectly  competent  to 
do  so ;  and  the  undertaking  given  under  such  circumstances  would  be  none  the 
less  obligatory  upon  the  parties.     ( Clark  agt.  Jones,  1  Denio  s  B.  516 ;  Goit  agt. 
N.  P.  Ins.  Co.  25  Barb.  B.  191 ;  Decker  agt.  Judson,  16  N.  T.  B.  444-5  ;  KeUy  agt. 
McCormick;  28  Id.  320.) 

Sixth.  The  judgment  of  the  court  of  common  pleas  should,  therefore,  be 
affirmed,  with  costs,  together  with  an  allowance  of  ten  per  cent. 

JAMES  C.  SMITH,  J.  The  sole  question  in  this  case  is, 
whether  the  court  erred  in  rejecting  the  testimony  offered  by 
the  defendant.  One  branch  of  the  offer  was  to  show  in  con- 
tradiction the  recitals  in  the  undertaking,  that  no  application 
had  been  made  for  the  discharge  of  an  attachment  in  the 
action  in  which  the  undertaking  was  entitled,  and  that  no 
attachment  had  been  issued  or  granted.  The  counsel  for 
the  applicant  argues  that  the  defendants  were  not  estopped 
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from  thus  showing  the  falsity  of  the  rscital,  for  the  reason 
that,  as  the  counsel  assumes,  the  plaintiff  did  not  rely  upon 
the  faith  of  the  facts  recited,  or  upon  the  delivery  of  the 
undertaking,  and  was  not  thereby  induced  to  do  anything 
which  he  would  not  have  done,  or  to  refrain  from  doing  any- 
thing which  he  would  have  done  but  for  the  undertaking. 

But  the  assumption  is  not  warranted  by  the  facts  of  the 
case  as  proved,  or  offered  to  be  proved.  If  in  truth,  no 
attachment  was  issued,  it  may  have  been  for  the  very  fact 
that  the  plaintiff  relied  exclusively  upon  the  delivery  of  the 
undertaking,  and  was  induced  by  it  to  forbear  taking  out  an 
attachment  and  seizing  the  property  of  the  company.  He 
had  commenced  an  action,  and  for  aught  that  appears,  the 
case  was  a  proper  one  for  issuing  an  attachment. 

It  was  not  essential  to  the  validity  of  the  undertaking,  that 
the  plaintiff  should  compd  its  execution  by  actually  suing 
out  an  attachment  and  making  a  levy.  It  was  competent  for 
the  parties  to  the  action  to  waive,  if  they  chose,  the  issuing 
of  an  attachment  and  a  seizure  of  property  under  it,  and 
for  the  defendant  to  give,  and  the  plaintiff  to  accept,  in  con- 
sideration of  the  waiver,  such  an  undertaking  as  the  defend- 
ant would  have  been  required  to  give  in  an  application  to 
discharge  an  attachment  actually  issued  and  levied.  By 
such  arrangement  the  plaintiff  would  have  been  debarred 
from  suing  out  another  attachment  and  procuring  other  secu- 
rity from  the  defendant  in  the  same  action,  and  the  defend- 
ant would  have  been  estopped  from  repudiating  his  under- 
taking. 

We  are  not  to  assume,  without  proof,  that  the  undertaking 
was  executed  under  circumstances  which  make  it  void,  but 
the  contrary  presumption  is  to  be  indulged,  if  it  is  consistent 
with  the  testimony  given  and  the  testimony  offered.  Al- 
though the  statute  under  which  the  proceeding  was  had, 
contemplated  that  the  giving  of  such  undertaking  shall  be 
preceded  by  the  issuing  of  an  attachment,  and  shall  accom- 
pany an  application  to  discharge  it,  and  also  directs  that  the 
undertaking  shall  be  delivered  to  the  court  or  officer,  the 
non-compliance  with  those  provisions  is  but  an  irregularity 
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which  the  defendant  may  waive  ;  and  the  fact  of  his  putting 
in  an  undertaking,  which  recites  that  an  attachment  had  been 
issued,  and  that  he  was  about  to  apply  for  its  discharge,  is 
conclusive  evidence  of  such  waiver.  It  is  enough  that  the 
undertaking  is  binding  between  the  principal  parties,  under 
such  circumstances,  to  hold  the  sureties. 

Many  cases  may  be  supposed,  in  which  it  would  be  to  the 
interest  of  the  defendant  to  make  such  an  arrangement,  for 
the  purpose  of  avoiding  expense,  annoyance  or  damage  to 
his  credit,  by  the  publicity  of  a  levy.  It  cannot,  therefore, 
be  assumed  that  the  plaintiff  did  not  rely  upon  the  delivery 
of  the  undertaking,  and  was  not  induced  by  it  to  refrain  from 
suing  out  an  attachment  and  making  a  levy ;  and  if  he  did 
thus  rely  upon  it,  the  defendants  were  estopped  from  contra- 
dicting its  recitals. 

There  is  a  plain  distinction  between  the  present  case,  and 
one  where  an  undertaking  is  given  to  procure  the  discharge 
of  an  attachment  which  is  void  for  want  of  jurisdiction  of 
the  subject  matter.  In  the  latter  case,  the  whole  proceeding 
being  a  nullity,  the  undertaking  is  of  no  effect  whatever,  and 
the  sureties  when  sued  on  it  may  defend  on  that  ground. 

Of  that  nature  are  the  authorities  for  the  appellant  (7 
Barb.  254 ;  1  Den.  184),  but  they  are  not  applicable  to  the 
case  at  bar,  in  which  there  is  no  evidence  of  a  defect  of  juris- 
diction. The  case,  therefore,  is  not  within  the  rule  suggested 
by  the  counsel  for  the  appellant,  and  the  offer  to  show  that 
the  recitals  were  untrue,  was  properly  overruled. 

The  ruling  was  also  correct  in  respect  to  the  offer  to  show 
that  the  defendants  were  induced  to  execute  the  undertaking 
by  the  alleged  false  and  fraudulent  representations  of  the 
agent  of  the  company  that  the  recitals  referred  to  were  true. 
It  was  not  proposed  to  prove  that  the  plaintiff  made  any 
false  representations,  or  that  he  was  cognizant  of,  or  had 
any  agency  in  the  alleged  fraudulent  conduct  of  the  secre- 
tary of  the  company. 

The  defendant  executed  the  undertaking,  and  placed  it  in 
the  hands  of  the  agent  of  the  company,  to  be  delivered  by 
him  to  the  court  or  officer,  for  the  benefit  of  the  plaintiff 
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or  (which  is  the  same  thing  so  far  as  this  point  is  concerned), 
to  be  delivered  to  the  plaintiff  himself.  It  having  been  deli- 
vered by  the  agent  as  intended  by  the  obligors,  and  the 
plaintiff  having  received  it  upon  a  valid  legal  consideration, 
and  being  ignorant  of  the  alleged  fraud,  and  in  no  way 
responsible  for  it,  such  fraud  cannot  be  set  up  to  deprive  him 
of  the  benefit  of  the  undertaking. 

As  upon  the  hypothesis  that  no  attachment  had  been 
issued,  the  waiver  and  forbearance,  which  may  be  properly 
assumed  in  such  case,  formed  a  good  consideration  for  the 
undertaking ;  the  offer  to  show  that  there  was  in  fact  no 
pecuniary  consideration  price,  was  immaterial. 

The  judgment  should  be  affirmed. 


NEW  YOKK  COMMON  PLEAS. 
WM.  HENRY  ABNOUX  agt.  J.  SMITH  HOMANS. 

A  defendant  having  served  notice  of  appeal,  the  mere  service  of  a  notice  of  argu- 
ment by  the  plaintiff,  does  not  preclude  him  from  enforcing  payment  of  the 
judgment ;  no  stay  of  proceedings  having  been  given  or  applied  for. 

General  Term,  July,  1865. 

Before  DALY,  F.  J.,  BRADY  and  CARDOZO,  Judges. 

APPEAL  from  an  order  of  special  term. 

DALY,  P.  J.  The  plaintiff,  by  serving  a  notice  of  argument 
after  receiving  notice  of  the  appeal,  did  not  preclude  him- 
self from  enforcing  the  payment  of  the  judgment,  for  an 
appeal  had  been  perfected  without  any  stay  of  proceedings. 

There  was  no  waiver  of  anything.  He  served  a  notice  of 
argument,  because  the  appeal  was  perfected  and  ready  for 
argument,  and  proceeded  to  collect  his  judgment  because 
the  proceedings  were  not  stayed. 

The  rule  that  a  party  who  intends  to  move  to  set  aside 
proceedings  for  irregularity,  must  do  so  at  the  earliest  oppor- 
tunity, and  waive  the  right  if  he  takes  any  subsequent  step 
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in  the  cause,  has  no  application  in  the  case.  (Thorpe  agt. 
Beer,  2  Barn.  &  Aid.  372  ;  Doivnes  agt.  Withrington,  2  Taunt. 
243  ;  Fox  agt.  Mooney,  1  Bos.  &  Pul.  250 ;  D' Argent  agt. 
Viviant,  1  East,  330 ;  6raZes  agt.  Caines,  3  (7ea.  167 ;  Hart 
agt.  Small,  4  Paige,  288  ;  Graham's  Practice,  %d  ed.  702.) 

The  plaintiff  was,  therefore,  regular  in  obtaining  the  order 
for  the  defendant's  examination,  and  could  be  affected  only 
by  an  order  to  stay  his  proceedings  founded  upon  the  filing 
of  a  proper  undertaking.  He  might  have  applied  to  the 
court  under  the  227th  section  of  the  Code,  for  liberty  to  file 
an  undertaking  to  stay  the  proceeding  (Sternhaus  agt. 
Schmidt,  5  Abb.  66),  but  no  such  application  appears  to  have 
been  made.  He  asked,  it  would  seem,  to  dismiss  the  sum- 
mary proceedings,  and  the  motion  was  granted,  upon  the 
ground  that  the  plaintiff  served  a  notice  of  argument  after 
the  notice  of  appeal  had  been  served,  which  in  my  opinion, 
was  erroneous. 

We  can  upon  the  appeal,  give  the  same  relief  to  the  defend- 
ant that  could  have  been  obtained  by  a  motion  in  the  court 
below,  but  it  should  be  upon  the  payment  of  costs,  as  the 
appeal  was  well  taken. 

CAEDOZO,  J.  I  think  section  327  of  the  Code,  furnishes  a 
perfect  answer  to  this  appeal.  The  judge  at  special  term, 
had  the  power  under  that  section,  to  permit  the  necessary 
amendment  to  effect  a  stay  of  proceedings  (N.  Y.  Central 
Ins.  Co.  agt.  Safford,  10  How.  Pr.  R.  p.  344),  and  the  order 
below  must  be  deemed  an  exercise  of  that  power ;  and  as  it 
relates  solely  to  a  matter  of  practice,  it  rested  in  the  discre- 
tion of  the  court  below. 

But  the  undertaking  is  confessedly  inaccurate,  in  that  the 
words  "  in  case  the  appeal  be  dismissed,"  are  omitted  from 
the  condition.  The  defendant  should  be  required  to  amend 
the  undertaking  in  that  respect,  or  to  substitute  another  ; 
and  as  neither  party  is  entirely  free  from  error,  there  should 
not,  I  think,  be  allowed  any  costs  on  this  appeal,  unless  the 
defendant  should  fail  to  correct  the  error  in  the  undertaking. 

I  think  the  proper  order  will  be  that  the  order  appealed 
from  be  affirmed,  without  costs,  provided  the  defendant 
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within  five  days  from  the  service  of  a  copy  of  the  order  to 
be  entered  on  the  decision  of  this  appeal,  cause  the  under- 
taking to  be  amepded  in  the  respect  above  mentioned,  or 
substitute  another  in  its  place  ;  and  if  he  fail  to  do  so,  then 
that  the  order  appealed  from  be  reversed,  with  $10  costs. 
Ordered  accordingly. 


NEW  YOEK  SUPEEIOE  COUKT. 

THOMAS  E.  BENNETT,  receiver,  &c.  agt.  WILLIAM  EBVINQ. 

Special  Term,  May,  1865. 

Before  GARVIN,  Justice. 

THIS  was  an  action  to  set  aside  as  fraudulent,  a  convey- 
ance to  the  defendant  of  a  farm  in  New  Jersey. 

The  defendant's  counsel  moved  to  dismiss  the  complaint, 
on  the  ground  that  under  section  33  of  the  Code,  the  court 
had  jurisdiction  of  the  actions  enumerated  in  sections  123 
and  124,  "  when  the  cause  of  action  shall  have  arisen,  or  the 
subject  of  the  action  shall  be  situated  within  those  cities 
respectively ;"  that  the  words  "  cause  of  action,"  refer  to 
personal  actions  only,  but  not  to  those  of  this  character,  and 
the  "  subject  of  the  action  "  being  land  in  another  state,  the 
suit  would  not  lie. 

The  COURT,  after  consideration,  granted  the  motion  and 
dismissed  the  complaint. 

G.  W.  STEVENS,  attorney  for  the  plaintiff. 
G.  W.  COTTERILL,  attorney  for  the  defendant. 
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SUPEEME  COUKT. 

GEOKGE  LAW  agt.  THE  MAYOR,  &c.,  of  the  City  of  New  York. 

Where  the  common  council  of  the  city  of  New  York  authorizes  the  comptroller 
of  the  city  to  settle  a  claim  in  suit  arising  on  contract,  and  the  comptroller 
through  the  corporation  counsel,  settles  the  suit  accordingly,  and  the  referee  to 
whom  the  action  was  referred,  makes  his  report  in  accordance  with  such  settle- 
ment, upon  which  judgment  is  entered  in  favor  of  the  plaintiff  against  the  cor- 
poration ;  there  being  no  irregularity,  fraud,  collusion  or  mistake  of  any  facta 
shown,  the  corporation  cannot  set  aside  the  judgment  and  open  the  cause  for 
trial  at  the  circuit,  merely  because  a  new  corporation  counsel  believes  a  better 
result  could  be  obtained  by  continuing  the  litigation  to  the  end,  in  the  courts. 

New  York  General  Term. 

Argued  June  19,  1866.     Decided  December  15,  1866. 

Before  BARNARD,  P.  J.,  CLERKE  and  SUTHERLAND,  Justices^ 

A  CONTRACT  was  made  on  the  25th  of  November,  1852, 
between  the  corporation  of  New  York,  by  John  T.  Dodge, 
street  commissioner,  and  Henry  Conklin,  for  the  work  of  the 
Battery  enlargement,  under  a  resolution  of  the  common 
council  passed  in  one  year  by  one  board,  and  in  the  other 
year  by  the  other  board.  Appropriations  were  from  time  to 
time  made  by  the  common  council  in  1853,  1854  and  1855, 
for  payments  on  the  work,  which  were  sanctioned  by  the  tax 
laws  of  1853,  chapter  232,  of  1854,  chapter  263,  and  of  1855, 
chapter  141,  under  which  payments  to  the  amount  of  $46,000 
Were  made  during  those  years.  In  January,  1858,  the  work 
was  stopped  by  the  mayor,  &c.,  by  ordinance. 

In  1861,  April  2,  George  Law,  claiming  as  assignee  of  two- 
thirds  of  the  contract,  and  by  virtue  of  a  power  (coupled 
with  an  interest)  as  to  the  other  one-third,  presented  to  the 
comptroller  (as  required  by  the  act  of  1860,  chapter  379),  his 
claim  of  $23,643.35  for  work  done  about  the  job,  and  $20,000 
damages  for  breach  of  the  contract. 

This  not  being  responded  to,  he  commenced  a  suit  May  1, 

1861,  and  issue  was  joined  in  February,  1862.     The  issues 

were  on  motion,  and  after  opposition,  by  order  referred  to 

John  B.  Haskin,  Esq.,  referee,  to"  hear  and  determine,  on 
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the  ground  that  it  involved  the  examination  of  a  long  account. 
A  resolution  was  passed  by  the  common  council,  June  11, 
1863,  authorizing  the  comptroller  to  settle  and  adjust  the 
claim.  Various  negotiations  for  a  settlement  of  the  claim 
took  place. 

While  the  reference  was  pending,  and  after  considerable 
proof  had  been  taken,  the  corporation  counsel  in  the  latter 
part  of  1865,  upon  the  suggestion,  and  with  the  concurrence 
of  the  comptroller,  made  a  proposition  in  writing,  to  adjust 
and  settle  the  claim,  by  allowing  the  amount  claimed  for 
work  done  and  interest.  This  proposition  was  accepted  in 
writing  by  plaintiff's  counsel,  and  a  report  in  accordance 
with  the  stipulation  was  made  by  the  referee,  by  which  the 
whole  amount  of  the  account  for  work  done  under  the  con- 
tract, at  contract  prices  with  interest,  was  allowed. 

Notice  of  application  for  judgment  was  given  Mr.  O'Gor- 
man,  in  pursuance  of  the  act  of  1865,  and  the  new  rule  of 
this  court,  and  the  entry  of  judgment  specially  ordered  by 
Judge  SUTHERLAND. 

A  motion  was  made  before  Judge  CLEBKE  :  1.  To  set 
aside  the  judgment.  2.  To  vacate  and  annul  the  stipulation 
signed  by  the  former  corporation  counsel.  3.  To  vacate  the 
report  of  the  referee  and  the  order  of  reference.  4.  That  the 
case  be  set  down  for  trial  before  a  jury  or  another  referee. 

The  reasons  assigned  for  this  motion  by  the  present  cor- 
poration counsel  are  : 

1st.  That  the  contract  was  not  legally  made  or  executed ; 
the  resolution  directing  it  having  been  passed  by  one  board 
in  one  year,  and  by  the  other  board  in  a  subsequent  year. 

2d.  That  various  allegations  in  the  complaint  excusing  per- 
formance within  the  time  prescribed  by  the  contract  were 
untrue,  or  without  foundation  in  fact  or  in  law. 

3d.  That  various  legal  questions  arose :  1st.  As  to  the 
legality  of  the  contract.  2d.  As  to  excuses  for  non-perform- 
ance in  the  time  prescribed.  3d.  As  to  a  set-off  that  ought 
to  be  allowed.  And  lastly :  "  That  in  a  case  so  surrounded  by 
doubtful  questions  as  this,  it  should  await  the  authoritative 
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decision  and  guidance  of  the  court,  before  paying  the  public 
money  to  any  claimant,  no  matter  how  respectable." 

The  motion  was  heard  before  Judge  CLEEKE,  who  granted 
it  as  asked,  and  ordered  the  case  placed  on  the  calendar  for 
trial  before  a  jury. 

From  this  order  the  plaintiff  appealed.  The  appeal  was 
argued  in  June  last  before  the  justices  above  named. 

H.  W.  KOBINSON  and 

WALDO  HUTCHINS,  for  plaintiff  and  appellant. 

I.  The  case  was  not  within  the  act  of  1859,  chapter  489 
(See  Laws  1859,  p.  1127),  section  5,  which  authorizes  the 
comptroller,  where  he  had  reason  to  believe  a  judgment 
against  the  mayor,   &c.,   of   the  city  of  New  York,   was 
"obtained  by  collusion  or  founded  in  fraud,"  to  take  all 
necessary  and  proper  means  to  open  and  reverse  the  same. 

No  such  imputation  is  cast  on  this  transaction,  nor  has  the 
comptroller  attempted  to  question  the  correctness  of  acts 
done  under  his  direction. 

II.  The  case  disclosed  by  the  affidavits  and  papers,  showed 
nothing  to  warrant  any  such  interference  by  the  court. 

1.  Although  section  174  of  the  Code  allows  the  court  to 
relieve  a  party  from  a  judgment  "  taken  against  him  through 
his  mistake,  inadvertence,  surprise  or  excusable  neglect,"  no 
case  of  such  character  is  made  by  the  affidavits  on  the  part 
of  the  defendants,  the  mayor,  &c.,  of  New  York. 

(a)  What  Mr.  O'Gorman's  affidavit  states,  outside  of  the 
pleadings  and  documents,  is  mere  heresay. 

(b)  There  can  be  no  pretence  of  fraud,  mistake,  inadver- 
tence or  surprise. 

The  plaintiff's  claim  for  $23,643.35  (the  amount  of  work 
conceded  to  have  been  done  and  unpaid  for),  and  for  $20,000 
damages,  was  presented  to  the  comptroller  in  April,  1861. 

The  suit  was  commenced  in  May,  1861.  No  answer  was 
put  in  till  February,  1862.  On  June  llth,  1863,  the  com- 
mon council  authorized  its  settlement.  Negotiations  were 
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from  that  time  pending,  until  the  final  settlement  in  Decem- 
ber, 1865. 

Then  the  comptroller  receded  from  the  demand  to  set  off 
part  of  the  $10,000  claimed  as  due  the  corporation  for  filling 
in  the  Battery,  and  from  his  refusal  to  allow  only  the  princi- 
pal of  the  claim. 

The  proposition  to  settle,  as  finally  agreed  upon,  came 
from  the  comptroller — was  submitted  to  plaintiff  by  the  cor- 
poration counsel  in  writing,  accepted  in  writing,  and  stipu- 
lations given  accordingly. 

By  the  settlement  made,  the  corporation  abandoned  the 
claims  to  a  set-off,  and  the  plaintiff  conceded  and  abandoned 
on  his  part,  the  claim  to  $20,000  damages  for  breach  of  con- 
tract, and  his  claim  for  the  material  of  the  old  Battery  wall 
(Fd.  140). 

There  is  no  allegation  on  the  part  of  the  comptroller  or 
corporation  counsel  Develin,  who  acted  in  this  transaction, 
that  they  labored  under  any  mistake,  inadvertence  or  sur- 
prise. Nothing  is  shown  to  establish  or  prove  any  such  error 
on  their  part.  The  only  suggestion  now  made  on  the  part 
of  the  present  corporation  counsel  is,  that  those  officers  did 
not  appreciate  the  force  of  certain  legal  propositions  which 
he  seeks  to  re-introduce  into  the  case. 

The  protracted  and  repeated  consideration  of  the  merits 
of  the  case  by  the  common  council,  and  by  the  officers  of 
the  corporation,  and  their  execution  of  the  proper  papers  to 
carry  their  views  into  effect,  preclude  any  idea  of  mistake 
of  fact,  inadvertence  to  any  rights  of  the  corporation,  or  any 
surprise  in  making  their  offer  of  judgment,  and  entering 
into  the  written  stipulation  with  plaintiff  for  a  settlement  of 
the  controversy.  No  neglect  on  the  part  of  either  party  is 
alleged. 

The  court,  by  the  order  granted,  has  assumed  to  pass 
judgment  upon  the  acts  of  the  comptroller  and  (former)  cor- 
poration counsel,  and  to  decide  at  least  (without  suggestion 
of  either  of  them),  that  the  settlement  they  made  was 
founded  on  some  mistake  or  misconception  on  their  part  of 
the  facts  of  the  case. 
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It  has  also  decided  and  held  that  the  written  stipulations 
entered  into  between  the  parties,  and  the  rights  which  the 
plaintiff  acquired  thereunder,  should  be  vacated  and  annulled. 

It  has  also  decided  that  the  corporation  are  prejudiced  by 
a  compromise  which  the  comptroller  and  corporation  counsel 
determined  to  be  for  its  interest ;  and  this  without  being 
made  acquainted  with  all  the  facts  or  proofs  ;  and  when  those 
authorized  to  act  in  the  matter  were  of  a  different  opinion, 
and  decided  differently,  and  committed  their  decision  to  the 
form  of  a  stipulation  and  written  agreement. 

The  charter  of  the  city  (Laws  of  1857,  vol.  1,  p.  879,  §  22), 
gives  the  comptroller  absolute  authority  to  settle  and  adjust 
all  claims  in  favor  of,  or  against  the  corporation.  Biit  upon 
mere  vague  suggestion  that  by  possibility  a  different  conclu- 
sion might  have  been  arrived  at,  at  the  end  of  litigation  to 
be  protracted  for  years,  such  a  settlement  is  vacated  and 
held  for  nothing.  No  case  can  be  found  to  wan-ant  any 
such  decison* 

The  order  is  a  reversal  by  one  judge,  of  orders  previously 
granted  by  another,  viz  : 

1st.  The  order  of  reference  of  the  action  to  a  referee  to 
hear  and  determine  on  proper  cause  shown,  and  after  oppo- 
sition. 

2d.  Order  for  judgment,  after  due  notice  given,  and  no 
cause  assigned  in  opposition  thereto. 

The  motion  to  open  the  judgment  should  be  denied,  and 
the  order  appealed  from  reversed,  with  costs. 

EICHAED  O'GoEMAN  and 

JOHE  E.  BURKELL,  for  defendants  and  respondents. 

I.  The  contract  was  not  binding  on  the  corporation, 
because  the  resolution  under  which  it  was  executed  passed 
the  different  boards  of  the  common  council  in  different  years 
(Wetmore  agt.  Story,  22  Barb.  494). 

n.  The  contract  having  been  invalid  in  its  origin,  was  not 
rendered  operative  or  effectual  by  the  subsequent  action  of 
the  common  council 
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1.  The  proceedings  referred  to  were  not  taken  for  any  such 
purpose,  or  with  any  such  intention. 

2.  Such  proceedings  were  incapable  of  producing  such 
results.     (43  Barb.  49  ;  20  N.  Y  .R.  312 ;  21  Bosio.  173  ;  20 
How.  Pr.  R.  395.) 

III.  If  the  contract  were  valid,  the  plaintiff  could  not 
recover  on  the  contract. 

1.  The  contract  never  was  performed:     "  There  must  be 
full  performance  to  entitle  a  party  to  recover."     (Smith  agt. 
Brady,  17  N.   Y.  R.  173,  187 ;    Champlin  agt.  Rowley,  13 
Wend.  258;  8.  C.  18  Id.  187.) 

2.  Even  if  the  surveyor  in  charge  of  the  work  had  given 
directions  to  suspend  operations,  such  directions  did  not 
excuse  the  plaintiff's  failure  to  perform,  because  he  had  no 
power  to  alter  the  contract  in  any  respect,  or  dispense  with 
a  full  performance  of  it.     (Bonested  agt.  The  Mayor,  20  How. 
240 ;  8.  C.  22  N.  Y.  R.  166.) 

3.  The  fact  that  the  rip-rap  wall  was  not  in  a  condition  to 
receive  the  parapet  wall,  whether  owing  to  the  manner  in 
which  the  work  was  done,  or  to  the  nature  of  the  work,  does 
not  excuse  the  failure  to  comply  with  the  contract,  because 
these  risks  were  assumed  by  the  contractor. 

4.  The  existence  of  the  leases  of  the  two  piers,  did  not 
excuse  the  default  of  the  contractor. 

(a)  The  contract  was  entered  into  with  full  knowledge  of 
the  existence  of  the  Vanderbilt  lease  ;  and  this,  moreover, 
expired  before  the  time  limited  by  the  contractor  for  doing 
the  work. 

(b)  The  lease  of  the  East  river  pier  was  made  for  the  ben- 
efit of  Law,  and  at  his  request,  he  then  being  one  of  the 
managers  of  the  ferry  company. 

(c)  It  is  not  pretended  that  the  failure  to  complete  the 
contract  was  owing  to  the  existence  or  making  of  the  leases. 

(d)  On  the  contrary,  it  is  stated  by  the  surveyor  in  his 
report  (volume  69  of  the  proceedings  of  the  Board  of  Alder- 
men, pages  114  to  128),  that  the  work  had  not  reached  the 
place  covered  by  the  leases,  and  that  the  adjacent  space  was 
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left  open  at  the  request  and  for  the  benefit  of  the  contractor, 
to  make  an  entrance  to  the  work. 

(e)  Even  assuming  that  the  corporation  acted  improperly 
and  unjustifiably,  still,  unless  its  misconduct  occasioned  the 
default  and  failure  of  the  plaintiff,  it  cannot  avail  the  plain- 
tiff. 

IV.  It  is  not  correct  that  the  corporation  desired  to  take 
any  undue  advantage  of  the  plaintiff,  or  to  deal  with  him 
harshly  or  unjustly ;  for  although  he  had  no  right  to  recover 
on  the  contract,  and  they  could  legally  have  refused  to  pay 
him  anything  (17  N.  Y.  R.  p.  187),  they  passed  a  resolution 
authorizing  the  comptroller  to  adjust  the  amount  "justly 
due  and  payable."     (Resolution,  June,  1863,  vol.  31,  Joint 
Proceedings,  p.  176.) 

V.  All  that  is  asked  by  the  corporation  counsel  is,  that 
the  amount  "  justly  due  and  payable,"  and  no  more,  shall 
be  awarded. 

1.  Applying  the  principles  of  the  resolution,  and  adjusting 
the  amount  on  the  basis  of  a  quantum  meruit,  the  contract 
must  be  left  out  of  consideration,  and  the  work  done  estima- 
ted at  its  actual  value,  in  the  same  manner  as  if  no  contract 
had  been  made. 

2.  But  in  the  settlement  had,  the  work  has  been  estima- 
ted at  the  contract  price,  in  the  same  way  as  it  would  have 
been  had  the  plaintiff  performed  the  contract. 

3.  And  while  the  contract  has  been  followed  for  the  pur- 
pose of  charging  the  defendants,  its  provisions  have  not 
been   applied  against  the  plaintiff.     No  credit  has  been 
allowed  for  the  $7,500  due  for  the  filling  in ;  nor  for  the  loss 
sustained  by  the  city  for  the  delay  in  the  work ;  nor  for  the 
damage  sustained  by  them  by  reason  of  the  work  having 
been  left  in  an  unfinished  state. 

4.  If  the  work  done  be  estimated  at  its  fair  and  actual 
value,  without  reference  to  contract  price,  the  money  already 
paid  to  him  will  be  found  to  exceed  the  amount  of  his  claim. 

YI.  It  is  by  no  means  clear  on  the  authorities,  that  the 
common  council  had  any  right  to  make  any  adjustment  of 
the  claim,  or  to  authorize  the  comptroller  so  to  do,  in  a  case 
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where  the  claim  arises  on  a  contract  not  binding  on  the  cor- 
poration. (See  43  Barb.  49  ;  20  N.  Y.  312 ;  Brady  agt 
Mayor,  S.  C.  2  Bosw.  117.) 

VII.  It  is  admitted  that  in  the  settlement  made,  amount 
allowed  is  in  excess  of  what  the  plaintiff  is  entitled  to,  and 
that  the  settlement  has  been  in  error,  and  under  a  mistaken 
view  of  the  principle  and  measure  of  compensation — and 
that  if  the  settlement  be  carried  into  effect,  the  plaintiff  will 
obtain  a  larger  sum  of  money,  to  which  he  is  not  entitled, 
if  our  views  be  correct,  and  that  for  these  reasons  relief 
should  be  granted.     (5  Abb.  JS.  487 ;  26  Barb.  263  ;  9  Abb. 
435  ;  11  Id.  69 ;  18  How.  Pr.  576 ;  Grier  agt.  The  Mayor, 
Op.  MONELL,  J.) 

VIII.  It  must  be  evident  that  the  statement  of  the  case  as 
made  on  the  affidavits,  that  the  objections  presented  by  the 
defendants  to  the  claim  are  substantial,  and  involve  legal 
questions  which  should  be  left  to  the  court  to  determine, 
and  which  the  interests  of  the  city  require  should  be  settled. 

IX.  The  report  of  the  referee  was  not  warranted  by  the 
stipulation,  nor  should  the  court  be  called  upon  to  render  a 
judgment  based  on  the  report  of  the  referee,  purporting  to 
find  facts,  and  to  render  a  decision  thereon,  when  there  was 
no  evidence  to  sustain  these  facts,  and  the  referee  never 
passed  upon  or  decided  them. 

X.  The  action  of  the  comptroller,  to  whom  the  plaintiff's 
claim  was  first  presented,  in  rejecting  it,  and  that  of  the 
counsel  to  the  corporation,  under  whose  advice  that  action 
was  originally  defended,  and  the  repeated  action  of  the  com- 
mon council  in  respect  to  this  claim,  furnish  strong  evidence 
that  the  claim  lacked  equity,  and  ought  not  to  be  allowed ; 
and  that  the  settlement  which  we  ask  to  have  opened,  was 
made  without  that  full  understanding  and  knowledge  of  the 
facts  which  was  possessed  by  the  former  officer  of  the  cor- 
poration, who  had  previously  so  emphatically  rejected  it. 

XI.  Mr.  Law  in  not  prejudiced  by  granting  the  motion. 
On  the  theory  of  his  counsel,  he  has  voluntarily  thrown 

away  a  large  sum  of  money  which  he  will  inevitably  recover 
if  the  matter  be  submitted  to  a  judicial  investigation. 
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On  our  theory  he  has  received  more  than  he  is  fairly  enti- 
tled to,  and  should  not  retain  that  which  is  not  due  him,  and 
which  has  been  awarded  improvidently  or  inadvertently  by 
those  who  hold  responsible  positions  of  public  trust. 

XII.  The  ortler  should  be  affirmed. 

By  the  court,  BAKNAED,  J.  I  can  find  no  principle  of  law 
to  sustain  -the  order  made  at  special  term.  It  is  not  ques- 
tioned but  that  the  plaintiff  had  done  work  under  the  con- 
tract with  the  city  for  the  enlargement  of  the  Battery,  which 
at  the  contract  prices,  with  the  interest  added  from  the  time 
when  the  work  should  have  been  paid  for,  was  equal  to  the 
judgment.  It  is  true  that  the  contract  was  not  performed, 
but  the  city  may  rescind  an  entire  contract,  or  may  waive  a 
full  performance  and  pay  for  the  work  actually  done.  The 
city  also  would  be  legally  liable  for  the  contract  price  of  the 
work  done,  and  for  damages  in  case  the  non-formance  of  the 
contract  was  occasioned  by  its  act. 

The  action  is  brought  upon  this  alleged  fact.  The  papers 
disclose  a  report  of  a  committee  of  the  common  council  of 
New  York  upon  the  work,  going  very  far  to  sustain  the  plain- 
tiff's claim  ;  but  it  seems  to  me  that  the  time  for  the  argu- 
ment of  this  question  is  passed.  The  common  council  autho- 
rized the  comptroller  to  settle  the  claim  in  suit.  The  comp- 
troller did  settle  it.  The  corporation  counsel,  by  authority 
of  the  comptroller,  allowed  the  plaintiff's  claim  for  work 
actually  done  at  contract  prices.  The  plaintiff  abandoned, 
his  claim  for  damages,  and  also  his  claim  for  the  materials 
in  the  old  Battery  wall.  The  referee,  upon  the  agreement 
of  the  parties,  made  his  report  in  accordance  with  this  agree- 
ment, and  judgment  was  ordered  by  Justice  SUTHERLAND, 
upon  notice,  as  required  by  the  law  of  1865.  There  is  no 
irregularity ;  there  is  no  fraud ;  there  is  no  collusion  ;  there 
is  no  mistake  of  facts  claimed  or  shown  by  the  papers.  The 
city  has  compromised  a  claim  in  suit,  and  the  claim  as  thus 
established,  has  passed  into  a  judgment,  and  it  is  proposed 
to  set  aside  this  judgment  for  the  sole  reason  that  the  new 
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corporation  counsel  believes  a  better  result  could  be  obtained 
by  continuing  the  litigation  to  the  end  in  the  courts. 

The  city  cannot  avoid  a  settlement  fairly  made  with  the 
plaintiff  upon  such  ground. 

The  order  should  be  reversed,  with  costs. 

SUTHERLAND,  J.,  concurred. 

CLERKE,  J.,  dissented. 


NEW  TOEK  COMMON  PLEAS. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  AND  THE  BROADWAY 
AND  SEVENTH  AVENUE  RAILROAD  COMPANY,  respondents  agt. 
THE  HUDSON  RIVER  RAILROAD  COMPANY  AND  THE  MAYOR, 
ALDERMEN  AND  COMMONALTY  OF  THE  CITY  OF  NEW  YORK, 
appellants. 

The  Hudson  River  Railroad  Company  have  no  authority,  either  with  or  •without 
the  consent  of  the  corporation  of  the  city  of  New  York,  to  extend  their  tracks 
from  Chambers  street  through  College  Place  and  Warren  street,  to  Broadway, 
in  the  city  of  New  York. 

General  Term,  December,  1866. 

Before  DALY,  BRADY  and  CARDOZO,  Judges. 

THIS  was  an  appeal  from  a  decision  at  special  term  grant- 
ing an  injunction  restraining  the  defendants  from  running  a 
branch  to  Broadway. 

The  following  facts  appeared :  Resolution  passed  by  the 
board  of  aldermen  and  the  board  of  councilmen  of  the  city 
of  New  York,  December  20th,  1864,  and  approved  by  the 
mayor  the  same  day  : 

"  Resolved.  That  the  Hudson  River  Railroad  Company  be, 
and  they  are  hereby,  permitted  to  extend  their  tracks  from 
Chambers  street  through  College  Place  and  Warren  street, 
to  Broadway,  for  the  use  of  their  city  cars,  and  to  lay  a  side 
track  in  Hudson  street  from  Canal  to  Chambers  street,  and 
turn-outs  in  front  of  their  depot  property  in  Twenty-ninth 
and  Thirtieth  streets;  and  also  to  extend  their  Eleventh 
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avenue  track  to  connect  with  their  Tenth  avenue  tracks, 
through  Fourteenth  street." 

By  the  charter  granted  to  the  Hudson  River  Railroad  Com- 
pany in  May,  1846,  that  company  was  authorized  to  locate 
their  railroad  on  any  of  the  streets  of  the  city  of  New  York 
westerly  of  and  including  the  Eighth  avenue,  and  on  or 
westerly  of  Hudson  street,  but  was  prohibited  from  using 
any  track  or  line  of  road  contiguous  to  or  alongside  of  the 
track  of  the  railroad  corporation  known  as  the  Harlem  Rail- 
road Company,  and  are  also  prohibited  from  running  nearer 
to  the  track  of  the  said  Harlem  Railroad  Company  on  the 
island  of  New  York,  than  the  Eighth  avenue  and  Hudson 
street,  in  the  city  of  New  York. 

•/ 

A.  R.  LAWRENCE,  JR.,  and 

H.  W.  ROBINSON,  for  respondents. 

J.  H.  MARTINDALE,  Attorney  General,  for  People. 

I.  The  defendants,  the  mayor,  aldermen,  and  commonalty 
of  the  city  of  New  York,  have  no  power,  either  by  resolu- 
tion or  ordinance,  to  grant  to  a  corporation  or  an  association 
of  persons,  the  right  to  maintain  and  construct  a  railway  in 
one  of  the  streets  for  the  transportation  of  passengers  for 
private  gain,  and  a  resolution  of  the  common  council  grant- 
ing such  right  is  void.     (Milliau  agt.  Sharp,  27  N.  T.  611 ; 
Davis  agt.  The  Mayor,  &c.  14  Id.  506 ;  People  agt.  Kerr,  27 
Id.  188.) 

It  is  clear  then,  that  the  resolution  of  December  20th, 
1864,  is  void,  unless  some  special  statutory  authority  can  be 
found  by  which  the  legislature  have — as  far  as  the  defend- 
ants, the  Hudson  River  Railroad  Company  are  concerned — 
delegated  to  the  corporation  of  the  city  such  right. 

II.  The  only  special  statute  which  affects  this  case,  is  the 
act  of  May  12th,  1846,  entitled  :     "  An  act  to  authorize  the 
construction  of  a  railroad  from  New  York  to  Albany  "  (Laios 
of  1846,  p.  274). 

The  fourth  section  of  the  act  of  1846,  provides  as  follows  : 
"  The  said  directors  may  locate  their  railroad  on  any  of 
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the  streets  or  avenues  of  the  city  of  New  York  westerly  of 
and  including  the  Eighth  avenue,  and  on  or  westerly  of  Hud- 
son street,  provided  the  assent  of  the  corporation  of  said 
city  be  first  obtained  for  such  location ;  but  the  said  railroad 
company  shall  not  infringe  upon  the  rights  or  privileges  of 
the  Harlem  Railroad  Company,  heretofore  incorporated,  by 
using  any  track  or  line  of  the  road  contiguous  to  or  along- 
side of  their  track,  nor  by  running  nearer  to  any  such  track 
on  the  island  of  New  York  than  the  Eighth  avenue  and  Hud- 
son street,  in  the  city  of  New  York ;  nor  shall  the  said  Hud- 
son River  Railroad  Company  locate  any  part  of  their  line  east 
of  or  within  one  mile  of  the  said  Harlem  Railroad,  in  the 
county  of  Westchester.  Nor  shah1  the  said  Hudson  River 
Railroad  Company  locate  any  part  of  their  line  or  lines  upon 
a  grade  exceeding  twenty-five  feet  to  the  mile." 

From  the  above  it  is  obvious  that  the  defendants,  the 
Hudson  River  Railroad  Company,  are  prohibited  from  loca- 
ting their  railroad  on  any  of  the  streets  or  avenues  which 
are  eastward  of  the  Eighth  avenue  or  Hudson  street ;  that 
they  cannot  make  even  this  location  without  the  permission 
of  the  corporation ;  and  that  to  make  the  prohibition  still 
more  imperative,  the  legislature  have  directed  that  they 
should  not  run  their  track  nearer  to  the  track  of  the  Harleni 
Company  than  the  Eighth  avenue  and  Hudson  street. 

Again,  the  corporation  of  the  city  are  only  authorized  to 
give  a  permission  to  the  railroad  company  to  run  on  streets 
which  include  or  are  westerly  of  the  Eighth  avenue  or  Hud- 
son street. 

To  that  extent,  but  no  farther,  are  the  powers  of  the  cor- 
poration enlarged. 

Without  the  action  of  the  legislature,  they  would  have 
had  no  power  over  tho  subject  (Cases  supra). 

It  appears  from  the  complaint  that  College  Place  and 
"Warren  street  and  Broadway,  lie  south-easterly  or  easterly 
of  the  line  of  the  Eighth  avenue  and  Hudson  street  (Com- 
plaint, fols.  29-31),  and  nearer  to  the  track  of  the  Harlem 
Railroad  Company  than  the  Eighth  avenue  and  HudsoE 
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street  (Id).     The  resolution  of  December  20th,  1864,  is  there- 
fore simply  void. 

III.  The  proviso  contained  in  the  fifth  section  of  the  act 
of  1848  (Laics  of  1848,  p.  43),  does  not  aid  the  defendants, 
nor  affect  the  question  presented  by  the  papers  in  this  case, 
because  the  location  of  a  track  easterly  of  the  Eighth  avenue 
or  Hudson  street,  would  not  be  lawful  with  or  without  the 
assent  of  the  corporation  of  the  city  of  New  Tork. 

IV.  The  resolution  is  also  void,  because  it  is  in  violation 
of  the  charter  of  the  city  of  New  Tork,  and  of  the  acts  of 
the  legislature  of  1854  and  1860,  referred  to  in  the  complaint. 
(Laws  of  1854,  p.  323 ;  Laios  of  1860,  p.  16.) 

V.  The  railroad  tracks  laid  down  by  the  defendants,  the 
Hudson  Eiver  Railroad  Company,  being  an  unauthorized 
obstruction  of  a  public  street  or  highway,  constitute  a  pub- 
He  nuisance  (Davis  agt.  The  Hayor,  &c.  of  Neio  York,  14  N. 
7.^.506). 

As  such  their  continuance  can  be  restrained,  and  their 
removal  ordered  at  the  suit  of  the  people.  (Attorney  Gen- 
eral agt.  Cohoes  Co.  6  Paige,  133 ;  People  agt.  N.  T.  and  Har- 
lem R.  R.  Co.  26  How.  53 ;  Davis  agt.  The  Mayor,  &c.  14  N. 
T.  526,  and  cases  cited.) 

YL  The  complaint  shows  that  the  tracks  in  question  are 
specially  injurious  to  the  plaintiff,  the  Broadway  and  Sev- 
enth Avenue  Railroad  Company  ;  that  they  interfere  with 
the  prosecution  of  their  business,  and  affect  their  gains  and 
emoluments  (Complaint,  fols.  36,  41). 

Those  plaintiffs  are,  therefore,  entitled  to  the  relief  which 
they  ask  hi  this  action.  (Milhau  agt.  Sharp,  27  N.  Y.  612  ; 
Doolittle  agt.  Supervisors  of  Broome,  18  N.  Y.  160 ;  Corning 
agt.  Latvrence,  6  Johns.  Ch.  49.) 

VII.  The  pretence  set  up  that  the  branch  road  constructed 
from  the  west  side  of  Church  street  east  to  Broadway,  was 
by  way  of  station  accommodation,  is  a  mere  apology  for  a 
violation  of  the  prohibition  of  the  statute. 

No  necessity  existed,  even  if  the  station  accommodations 
were  required,  of  running  tracks  in  that  direction,  instead 
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of  running  them  to  the  west,  and  keeping  within  the  letter 
and  plain  intent  of  the  statute. 

The  necessity  which  would  justify  such  a  proceeding  as 
within  the  intent  of  the  statute,  though  contrary  to  its  let- 
ter, must  be  extreme  and  overwhelming,  and  the  defendants 
presented  no  such  case. 

VIII.  The  order  appealed  from  should  be  affirmed,  with 
costs. 

T.  M.  NORTH,  and  0.  A.  EAPALLO,  for  appellants. 

By  the  court,  DALY,  J.  An  injunction  was  granted  in  this 
case,  restraining  the  defendants  from  extendiog  the  track  of 
their  railroad  through  Warren  street  to  Broadway. 

It  is  very  clear  that  the  defendants  have  no  authority  to 
do  so,  unless  it  is  conferred  upon  them  by  their  act  of  incor- 
poration. (Mtthau  agt.  Sharp,  27  N.  T.  612 ;  Laws  of  N. 
Y.  1864,  §  323 ;  Laws  of  N.  Y.  1860,  §  16.) 

By  the  first  section  of  the  act  (Laws  of  New  York,  1846, 
p.  272),  they  are  authorized  to  construct  a  railroad  between 
the  cities  of  Albany  and  New  York,  commencing  in  the  city 
of  New  York  ^;he  consent  of  the  city  being  obtained),  with 
power  to  construct  such  branch  or  branches  for  depot  and 
station  accommodations,  as  may  be  required  for  the  business 
of  the  road,  and  the  fourth  section  of  the  act  declares  that 
the  road  may  be  located  on  any  of  the  streets  or  avenues  of 
the  city  of  New  York  ivesterly  of,  and  including  the  Eighth 
avenue,  and  on  or  westerly  of  Hudson  street ;  provided,  the 
assent  of  the  corporation  of  the  city  be  first  obtained  for 
such  location ;  but  that  the  defendants  shall  not  infringe 
upon  the  rights  or  privileges  of  the  Harlem  Railroad  Com- 
pany, by  using  any  track  or  line  of  the  road  contiguous  to 
or  alonside  of  their  track,  nor  by  running  nearer  to  it  on  the 
island  of  New  York  than  the  Eighth  avenue  and  Hudson 
street. 

The  power  to  construct  branches  for  depot  or  station 
accommodation,  is,  as  respects  the  city  of  New  York,  limited 
to  the  space  designated  by  the  act,  as  that  within  which  the 
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railroad  may  be  located  in  the  streets  or  avenues  of  the  city ; 
that  is,  on  or  westerly  of  the  Eighth  avenue  or  Hudson  street, 
and  the  limit  of  Hudson  street  is,  I  think,  fairly  designated 
by  the  act  as  the  point  of  commencement ;  or  it  may  be  that 
branches  may  be  extended  for  depot  or  station  accommoda- 
tion beyond  that,  westerly  of  such  a  line  as  would  exist  if 
Hudson  street  were  continued  on  the  same  parallel  as  at 
present  to  the  river. 

That  this  is  the  fair  construction  of  the  act,  and  was  the 
obvious  intention  of  the  legislature,  I  entertain  no  doubt. 
The  construction  for  which  the  defendants  contend,  would 
entitle  them,  whenever  they  thought  their  business  required 
it,  to  run  branches  through  any  part  of  the  city  below  Cham- 
bers street,  the  narrowest,  the  most  crowded  with  vehicles, 
and  the  most  essential  for  business  purposes  of  any  part  of 
the  city,  which  could  never  have  been,  in  my  judgment,  the 
design  of  the  legislature  in  the  enactment  of  this  provision. 

Nor  does  the  limitation  of  the  defendant's  route  in  the 
city  depend  upon  the  consent  of  the  Harlem  railroad.  The 
prohibition  against  running  nearer  to  that  road  than  the 
Eighth  avenue  or  Hudson  street,  is  merely  re-affirmatory  of 
the  previous  clause  in  the  act  prescribing  the  limitation  of 
the  defendant's  route. 

The  complaint  avers  that  the  track  laid  down  by  the 
defendant,  without  authority,  interferes  with  the  track  of  the 
plaintiffs,  and  affects  their  interest,  which  is  sufficient  to 
entitle  them  to  come  in  to  a  court  of  equity  and  ask  for  the 
injunction. 

The  injunction  was  properly  granted,  and  the  order  made 
at  the  special  term  should  be  affirmed. 
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SUPREME  COURT. 

ORBIN  RUSSELL  AND  HIRAM  COUCHMAN,  plaintiffs  in  error  agt. 
JONATHAN  RUSSELL,  defendant  in  error. 

To  authorize  a  justice  of  the  peace  to  issue  a  summons  in  summary  proceedings 
for  the  dispossession  of  lands,  the  affidavit  produced  to  him  must  show  that  the 
conventional  relation  of  landlord  and  tenant  exists,  and  that  by  an  agreement 
between  the  parties. 

Where  the  affidavit  states  that  "  this  deponent  demised,  leased  and  to  farm  let,  to 
be  worked  on  shares,  for  the  term  of  one  year,"  &c.,  it  does  not  show  the  rela- 
tion of  landlord  and  tenant  existing,  and  is  entirely  insufficient  to  authorize  a 
justice  of  the  peace  to  issue  a  summons  in  summary  proceedings.  The  parties 
are  tenants  in  common. 

Albany  General  Term,  December,  1859. 

Before  HOQEBOOM,  HARRIS  and  WRIGHT,  Justices. 

THIS  is  a  certiorari  from  the  judgment  of  a  justice  of  the 
peace  in  summary  proceedings.  The  defendant  in  error  pre- 
sented to  the  justice  an  affidavit,  upon  which  he  issued  his 
summons.  The  affidavit  was  as  follows : 

ALBANY  COUNTY,  ss. :  Jonathan  Russell,  of  the  town  of 
Rensselaerville,  in  said  county,  being  duly  sworn  says,  that 
on  or  about  the  first  day  of  April,  1857,  this  deponent 
demised,  leased  and  to  farm  let,  to  be  worked  on  shares  for 
the  term  of  one  year  from  the  day  and  date  of  said  demise 
and  leasing  as  aforesaid,  unto  Hiram  Couchman  and  Jona- 
than Russell,  the  following  described  premises,  that  is  to  say, 
all  that  certain  piece  or  parcel  of  land  lying  and  being  in 
the  town  of  Rensselaerville  aforesaid,  bounded  as  follows  : 
Being  part  of  lot  No.  102  in  Rensselaerville,  and  bounded 
on  the  west  by  the  lands  formerly  owned  and  occupied  by 
Noah  Russell,  deceased,  and  now  occupied  by  Louisa  Rus- 
sell, widow  of  Benjamin  Russell,  deceased  ;  on  the  south  by 
lands  of  Benjamin  Palmer ;  on  the  east  by  the  lands  of 
William  Goff,  and  on  the  north  by  lands  in  possession  of  this 
deponent,  containing  seventeen  acres  of  land,  be  the  same 
more  or  less  ;  which  said  lands  at  the  tune  of  said  demise, 
were  owned  and  occupied  by  this  deponent ;  and  he  was  at 
the  time  of  the  aforesaid  demise  entitled  to  the  possession 
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tliereof,  which  said  term  has  expired ;  and  that  the  said 
Hiram  Couchman  and  one  Orrin  Russell,  held  over  and  con- 
tinued in  possession  of  the  said  premises,  without  the  per- 
mission of  this  deponent. 

And  this  deponent  further  says,  that  he  caused  a  notice  in 
writing  to  be  served  on  the  said  Hiram  Couchman  and  Orrin 
Russell,  and  each  of  them,  in  due  form  of  law,  on  the  25th 
day  of  August,  A.  D.,  1858,  or  thereabouts,  requiring  them 
and  each  of  them  to  remove  from  said  premises  within  one 
month  from  the  day  of  service  thereof,  which  said  time  has 
expired ;  and  that  the  said  Hiram  Couchman  and  Orrin  Rus- 
sell, continued  in  possession  of  said  premises  after  this  expi- 
ration of  said  time,  without  the  permission  of  the  deponent. 

JONATHAN  RUSSELL. 
Sworn  before  me  this  8th  ) 

day  of  February,  1859,  j 

WM.  R.  TANNER,  Justice  of  Peace. 

On  the  return  of  the  summons,  the  attorney  for  the  plain- 
tiffs in  error  made  the  following  objections  :  The  defendants' 
counsel  now  moves  to  have  the  justice  before  whom  this 
cause  is  pending,  set  aside  the  same  and  to  dismiss  the  said 
proceedings :  First,  for  the  reasons  aforesaid,  and  excep- 
tions taken  at  the  time  of  the  return  of  the  summons  in  this 
case  :  second,  for  the  following  reasons  and  grounds : 

1.  That  the  summons  issued  in  this  case  is  not  properly 
directed ;  that  it  is  not  directed  to  the  person  or  persons  by 
name,  except  to  Orrin  Russell  and  Hiram  Couchman,,  and  is 
directed  generally  to  any  other  person  or  persons  having  or 
claiming  possession. 

2.  The  summons,  or  oath  or  affidavit,  does  not  show  facts 
sufficient  to.  give  the  justice  jurisdiction,  and  does  not  show 
the  relation  of  landlord  and  tenant  by  conventional  relation 
or  otherwise. 

3.  That  the  oath  or  summons,  does  not  show  that  Orrin 
Russell  is  now,  or  ever  was  tenant  or  under-tenant,  or  assigns, 
or  is  characterized  as  required  by  statute,  to  authorize  this 
proceeding  against  him. 

4.  The  oath  or  affidavit,  should  describe  him  as  a  person 
You  YYXTT  26 
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against  whom  these  proceedings  are  authorized  as  tenant  or 
under-tenant,  or  in  some  way  to  show  the  relation  required 
by  statute  to  authorize  him  to  be  proceeded  against  in  this 
proceeding. 

5.  That  the  summons  issued  or  served  in  this  case,  only 
shows  that  the  applicant  made  oath  and  presented  the  same 
to  the  justice,  and  does  not  state  that  the  same  was  in  wri- 
ting, or  an  affidavit,  as  it  should  on  the  face  of  the  summons 
kept  and  served,  show  a  full  compliance  with  the  statute  in 
such  cases  made  and  provided. 

6.  That  the  summons  issued  does  not  require  the  defend- 
ants, or  either  of  them,  to  show  cause  why  possession  should 
not  be  delivered  to  said  applicant  as  required  by  statute,  but 
is  that  they  show  cause  why  possession  should  not  be  deli- 
vered to  the  landlord,  and  is  not  conformable  to  statute. 

7.  That  the  affidavit  in  this  case  does  not,  in  any  respect, 
show  the  relation  of  landlord  and  tenant  as  to  both  or  either 
of  the  defendants,  as  required  by  statute  to  give  the  justice 
jurisdiction. 

8.  That  the  notice  alleged  in  the  affidavit,  or  tho  sum- 
mons issued  and  served,  is  not  sufficient  to  terminate  any 
tenancy  at  will  or  sufferance,  if  any  existed ;  that  if  any  ser- 
vice of  notice  was  necessary  to  serve  to  terminate  tenancy, 
it  should  terminate  with  the  year  for  which  the  tenancy  was 
to  expire. 

9.  That  there  is  not  facts  in  the  oath  upon  which  these 
proceedings  were  commenced  to  give  the  justice  jurisdiction, 
and,  therefore,  the  justice  has  not  jurisdiction  in  this  case 
as  conferred  by  statute  ;  and  for  the  above  reasons,  among 
others,  the  defendants'  counsel  moves  to  quash  the  proceed- 
ings, or  set  the  same  aside,  as  being  wholly  unauthorized, 
and  in  every  respect  irregular  and  void  as  to  one  and  both 
defendants. 

10.  The  defendants  also  move  to  have  Orrin  Russell,  one 
of  the  defendants  discharged  separately,  as  well  as  both 
defendants. 

11.  Also,  that  the    summons  is  not  legally  served  or 
returned  in  this  case  on  Orrin  Russell,  one  of  defendants, 
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and  is  not  duly  proved  as  required  by  statute  on  such  return 
as  to  the  service  of  said  summons. 

Which  objections  were  overruled  by  the  justice,  and  the 
cause  was  then  tried  by  the  justice  with  a  jury,  who  found 
a  verdict  that  the  applicant  was  entitled  to  the  possession 
of  the  premises  in  question  ;  and  the  justice  upon  said  find- 
ing entered  judgment  that  the  applicant  is  entitled  to  the 
possession  of  the  premises  in  question,  and  judgment  for 
costs  in  favor  of  applicant  against  defendants  for  $6.50. 

The  plaintiffs  in  error  sued  out  a  certiorari  to  this  court. 

L.  &  N.  "W.  FALK,  attorneys,  and 

NORMAN  ,W.  FALK,  counsel  for  plaintiff's  in  error. 

I.  The  said  judgment  of  the  justice  of  the  peace  should 
be  reversed  for  the  following  reasons : 

1.  The    affidavit  on  which  the  said  proceedings  were 
founded,  did  not  show  enough  to  give  the  court  jurisdiction. 

The  affidavit,  summons  and  proof,  alleged  and  proved  that 
all  the  agreement,  if  any  was  made,  was  that  Hiram  Couch- 
man,  one  of  the  defendants,  and  one  Jonathan  Russell, 
agreed  merely  to  work  the  land  on  sho,res. 

Justice  WOODWORTH  says  in  8  Cowen,  221,  that  this  is  not 
a  lease  (Taylor's  Land.  &  Ten.  §  720,  p.  454). 

"  Where  the  agreement  is  simply  for  the  cropping  or  cul- 
tivating land  on  shares,  all  the  cases  agree  that  the  parties 
become  tenants  in  common,  and  that  the  relation  of  landlord 
and  tenant  does  not  exist."  (15  Barb.  S.  C.  R.  595,  333  ;  16 
How.  Pr.  R.  454 ;  3  Barb.  S.  C.  R.  397  ;  15  Wend.  228;  8 
Johns.  151 ;  3  Id.  121 ;  2  Johns.  421 ;  8  Cow.  220;  1  Wend. 
385 ;  4  Kent's  Com.  95 ;  Taylor's  Land.  &  Ten.  Id.  ed.  720 ; 
26  Eng.  Law  and  Eq.  R.  139 ;  1  Hill's  R.  234  ;  7  New  Hamp. 
R.  306,  308 ;  3  Johns.  216 ;  2d  ed.  Cowen's  Tr.  1  vol.  372  ;  3 
McCord's  R.  211 ;  Cro.  flliz.  143.) 

2.  The  affidavit  did  not  show  any  conventional  relation  of 
landlord  and  tenant  by  agreement,  as  to  Orrin  Russell.     This 
it  must  do  to  entitle  the  party  to  this  remedy.     (1  Seld.  R. 
383  ;  5   Wend.  281 ;  3  Barb.  8.  C.  R.  397;  4  Denio,  71 ;  24 
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Barb.  S.  C.  It.  438;  6  Bill,  314;  Lai.  Sup.  to  HOI  &  Den. 
236  ;  24  Barb.  S.  C.  R.  438.) 

3.  To  give  the  court  jurisdiction,  the  preliminary  affidavit 
of  the  landlord  must  make  out  a  plain  case  (6  Hitt,  314-318). 
It  also  must  show  the  tenant's  relation  to  the  landlord  to  be 
that  of  landlord  and  tenant  by  conventional  agreement,  and 
not  by  operation  of  law.  (5  Wend.  It.  [see  note]  281 ;  1  Seld. 
E.  383 ;  5  How.  Pr.  It.  86 ;  Prouty  agt.  Prouty,  19  Wend. 
R.  391 ;  23  Id.  614 ;  20  Id.  207  ;  16  Barb.  S.  C.  It.  474, 483  ; 
24  Id.  438  ;  4  Denio,  71 ;  3  Sandf.  664.) 

It  should  moreover  show  how  the  defendants,  and  each  of 
them,  are  in  possession ;  whether  tenants  or  undertenants 
(16  Barb.  S.  0.  R.  474,  483).  It  should  not  be  uncertain  or 
contradictory  (Lai.  Sup.  to  Hitt  &  Denio,  236). 

II.  There  was  no  allegation  in  the  affidavit  of  any  demise 
or  leasing  to  Orrin  Russell ;  no  proof  of  any  on  trial,  or  even 
letting  on  shares  ;  no  evidence  against  him,  or  that  he  ever 
recognized  plaintiff  or  his  title  in  any  form.     (6  Hill,  317  ; 
16  Barb.  S.  C.  R.  483  ;  24  Id.  438 ;  4  Denio,  71.) 

III.  The  summons  was  improperly  directed;   it  should 
have  been  directed  to  a  person  in  possession  of  the  premises, 
or  person  claiming  possession  thereof,  by  name  (2  R.  S.  §  30, 
p.  757,  4:th  ed).    And  those  only  to  be  named — it  is  to  defend- 
ants by  name,  "  or  to  any  other  person  or  persons  having  or 
claiming  possession."     (6  Hill,  316 ;  24  Barb.  S.  C.  R.  438.) 

1.  It  was  wrong,  because  it  required  the  defendants  "  to 
show  cause  why  possession  should  not  be  delivered  to  the 
landlord."  The  second  E.  S.  (§  30,  p.  757),  uses  the  word 
applicant. 

IV.  The  summons  was  not  served  according  to  law,  nor 
was  it  properly  returned. 

1.  To  give  the  justice  jurisdiction  to  proceed  (2  R.  S.  £.th 
ed.  p.757,  §  32,  sub.  2,  as  amended  1857),  summons  to  be  served 
as  follows  : 

"  SUB.  1.  By  delivering  to  the  tenant  to  whom  it  shall  be 
directed  a  true  copy  thereof,  and  at  the  same  time  showing 
the  original ;  or, 

SUB.  2.  If  such  tenant  be  absent  from  his  last  or  usual 
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place  of  residence,  by  leaving  a  copy  thereof  at  such  place 
with  some  person  of  mature  age,  residing  on  the  premises,  or  if 
there  be  no  such  person  residing  thereon,  then  such  service 
may  be  made  by  affixing  such  copy  upon  a  conspicuous  part 
of  said  demised  premises." 

2.  The  return  should  state  that  Orrin  Russell  being  absent 
from  his  last  or  usual  place  of  residence,  that  the  copy  was 
left  with  a  person  of  mature  age  (stating  age,  &c).     It  should 
have  stated  that  Hiram  Couchman  (with  whom  the  copy  for 
O.  Russell  was  left),  resided  at  the  time  on  the  premises. 
The  return  was,  therefore,  defective. 

3.  Defendants  appearing  and  objecting,  no  waiver.     (4 
Demo,  71 ;  1  Sdd.  R.  383  ;  5  Id.  35  ;  1  Hitt,  512.) 

V.  The  notice  to  terminate  the  tenancy  was  not  in  con- 
formity to  law.  Also,  it  was  not  served  at  the  proper  time, 
and  the  manner  of  service  was  not  legal. 

1.  The  defendants,  if  tenants  at  all,  must  have  been  either 
"  tenants  at  will,"  "  at  sufferance,"  or  from  year  to  year,  at 
time  notice  was  served.     If  tenants  at  will  or  at  sufferance, 
they  (by  statute)  were  entitled  to  a  thirty  days'  notice  to  quit. 

2.  According  to  the  landlord's  affidavit,  the  contract  ter- 
minated first  of  April,  1858.     The  notice  to  quit  was  not 
served  until  in  August  following. 

3.  The  notice  of  thirty  days  must  be  given  at  the  end  of 
the  year ;  that  is,  the  thirty  days  must  terminate  with  the 
year  (Prouty  agt.  Prouty,  5  How.  87,  89,  92). 

4.  Tenants  from  year  to  year,  are  included  in  the  term 
"  tenants  at  will"    (5  How.  Pr.  R.  81).     "  These  statutes" 
being  in  derogation  of  the  common  law  rights  of  tenants, 
and  must  be  strictly  pursued  (5  How.  93).     The  notice  was 
not  legally  served.     (2  R.  S.  ±th  ed.  p.  153,  §  8 ;  20  Wend. 
207,  209  ;  1  Hitt,  512  ;  7  East,  71 ;  1  Seld.  R.  383  ;  5  Id.  35.) 

YI.  The  jury  were  not  drawn  in  accordance  with  the  stat- 
ute relating  to  these  proceedings.  Twelve  were  summoned 
and  only  eleven  appeared,  and  the  jury  were  drawn  from  the 
eleven. 

1.  This  was  contrary  to  the  statute.    See  2  Revised  Stat- 
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utes  (4th  ed.  p.  757,  §  36),  says  :    "  Six  of  the  persons  so  sum- 
moned shall  be  drawn,"  &c. 

2.  The  court  excused  Lucius  DeDamater,  one  of  the  per- 
sons drawn.  No  excuse  shown  for  the  same.  This  was 
error.  See  objection  to  same  by  defendants.  (2  R.  S.  4th 
ed.  p.  758,  §  36 ;  20  Wend.  207,  209;  1  Seld,  383 ;  5  Seld.  35.) 

VII.  The  testimony  shows  that  about  ten  acres  of  the  land 
claimed  in  affidavit  was  not  leased  at  all,  on  shares  or  other- 
wise,    Yet  the  plaintiff  recovered  for  the  whole,  being  the 
seventeen  acres. 

VIII.  The  court  erred  in  not  allowing  the  defendants  to 
show  a  right  of  possession  in  defendants,  by  title  or  other- 
wise, under  which  they  were  in  possession,  as  set  forth  in 
each  of  defendant's  affidavits.     (See  3  Barb.  8.  G.  R.  400.) 
WILLAKD  J.,  says,  "  that  the  right  of  possession  was  put  in 
issue  by  plaintiff  and  defendant's  affidavit."     (1  Hill,  121 ; 
2  Id.  554 ;  3  Id.  182 ;  6  Id.  317  ;  Crary  on  Special  Pro.  467.) 

1.  The  title  in  this  case  was  in  issue  by  plaintiff's  affidavit 
as  well  as  the  affidavits  of  defendants. 

2.  The  plaintiff  claimed  to  be  entitled  to  the  possession 
as  owner.     And  defendants  in  their  affidavit  set  up  title  and 
ownership  acquired    prior  to   any  letting,  which  entitles 
defendants  to  controvert  that  fact  in  issue.     (2  R.  S.  §  34,  p. 
757,  4th  ed.  /  3  B.  R.  402  ;  Tay.  Land.  &  Ten.  2d  ed.  509, 
§  723 ;  11    W.  R.  916 ;    Crary's  N.   T.  Pr.  on  Special  Pro. 
467  ;  3  Sandf.  664  ;  6    Wend.  666  ;  5  Seld.  R.  47  ;  16  N.  Y< 
R.  573  ;  15  Id.  377 ;  22  W.  R.  121 ;  1  Sandf.  517.) 

IX.  The  court  erred  in  not  dismissing  the  proceedings  on 
grounds  set  forth  on  page  28  of  case,  and  in  not  charging 
the  jury  as  requested  by  defendants'  attorney,  and  in  charg- 
ing as  he  did  ;  to  which  defendants'  attorney  exoepted. 

The  court  cannot  reverse  as  to  one,  but  only  as  to  all  the 
defendants.  If  irregular  as  to  one,  it  is  irregular  as  to  all. 
(Crary's  Spe.  Pro.  475 ;  5  Seld.  227  j  Lai.  Sup.  to  Hill  & 
Denio,  236.) 

All  the  points  raised  for  the  reversal  in  this  case,  were 
specifically  made  in  the  court  below  and  overruled. 
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For  the  above  reasons,  the  defendants  ask  the  court  to 
reverse  the  judgment  of  the  justice  of  the  peace,  with  costs. 

VALENTINE  FERO,  attorney \  and 

L.  D.  HOLSTEIN,  counsel  for  defendant  in  error. 

By  the  court,  HOGEBOOM,  J".  The  affidavit  made  by  the 
defendant  in  error,  was  clearly  insufficient  to  give  the  justice 
jurisdiction.  The  facts  stated  therein,  simply  show  "  a 
cropping  or  cultivating  of  land  on  shares,"  and  by  numerous 
authorities,  and  a  series  of  well  adjudicated  decisions,  the 
parties  in  such  cases  are  tenants  in  common.  (15  Barb.  S. 
C.  E.  595,  333  ;  16  How.  Pr.  E.  454 ;  3  Barb.  S.  C.  E.  397  j 
15  Wend.  228 ;  8  Johns.  151 ;  3  Id.  121 ;  2  Id.  421 ;  8  Cowen, 
220 ;  1  Wend.  385 ;  4  Kent's  Com.  95  ;  Taylor's  Land.  & 
Ten.  720 ;  26  Eng.  Law  &  Eg_.  E.  139  ;  1  Hill,  234 ;  7  N.  H. 
E.  306-8  ;  Cro.  Elk.  143.) 

And  it  is  equally  well  settled  that  in  such  cases  no  realtion 
of  landlord  and  tenant  exists.  (See  authorities  before  cited.) 
The  affidavit  must  show  the  conventional  relation  of  land- 
lord and  tenant,  and  that  by  an  agreement,  before  the  appli- 
cant is  entitled  to  this  remedy.  (1  Seld.  E.  383 ;  5  Wend. 
281 ;  3  Barb.  S.  C.  E.  397 ;  4  Denio,  71 ;  24  Barb,  S.  C.  E. 
438 ;  1  Hill,  314  ;  Lai.  Sup.  to  EiU  &  Denio,  236.)  And  the 
affidavit  must  show  the  tenant's  relation  to  the  landlord  to 
be  that  of  landlord  and  tenant  by  conventional  agreement, 
and  not  by  mere  operation  of  law. 

The  affidavit  showing  no  such  relation  of  landlord  and 
tenant,  the  justice  clearly  erred  in  issuing  his  summons,  as 
well  in  not  discharging  the  proceedings  on  motion  of  the 
plaintiffs  in  error,  for  the  reasons  I  have  given. 

The  judgment  and  proceedings  before  the  justice  should 
be  reversed. 
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SUPKEME  COURT. 

J.  FRANKLIN  PECK  agt.  THEODORE  D.  YORKS. 

While  an  injunction  remains,  it  must  be  obeyed,  and  it  is  no  answer  to  a  charge 
of  violation,  that  the  injunction  ought  not  to  have  been  granted,  or  that  it 
restrained  acta  which  were  proper  in  themselves,  and  which  were  improvidently 
restrained. 

Where  an  injunction  order  improperly  restrains  certain  acts  of  the  defendant,  and 
during  its  continuance  these  acts  are  performed  by  the  defendant  in  technical 
violation  of  the  injunction,  but  subsequently  the  injunction  is  modified  so  as  to 
dispense  with  the  clause  improperly  restraining  such  acts,  an  attachment  for 
such  violation  of  the  injunction,  applied  for  and  issued  after  the  modification 
of  the  injunction  cannot  be  sustained. 

This  is  upon  the  general  principle  that  an  injunction,  which  is  but  an  order  of  the 
court,  can  have  no  more  force  or  extended  operation  after  it  is  set  aside  or  mod- 
ified, than  a  statute  repealed  or  modified,  in  regard  to  acta  previously  done. 

Monroe  Special  Term,  February,  1867.  . 

Before  THOMAS  A.  JOHNSON,  Justice. 

ATTACHMENT  for  an  alleged  violation  of  an  injunction. 
The  plaintiff  was  a  judgment  creditor  of  Anthony  Yorks, 
and  brough  his  action  in  the  nature  of  a  creditor's  suit 
against  him  and  the  above  named  defendant,  and  another. 

The  defendant  was  charged  generally  in  the  complaint 
with  having  in  his  possession  and  under  his  control,  a  large 
amount  of  property,  securities  and  money,  belonging  to  the 
judgment  debtor. 

The  injunction  enjoined  and  restrained  the  defendant  from 
interfering,  meddling  with,  or  disposing  of  any  of  said  pro- 
perty, &c.,  and  in  addition  thereto  any  property  in  his  pos- 
session or  under  his  control. 

On  the  27th  of  January,  1864,  the  injunction  was  modified 
so  as  to  restrain  the  defendant  only,  from  disposing,  <fec.,  of 
such  property  as  he  had  received  from  the  judgment  debtor, 
or  such  as  belonged  to  such  judgment  debtor  prior  to  Novem- 
ber 22,  1861,  and  the  proceeds  thereof. 

Prior  to  this  modification,  and  while  the  injunction  as  orig- 
inally granted  remained  in  force,  the  defendant  sold  and  con- 
veyed a  certain  piece  or  parcel  of  land,  and  also  assigned  a 
certain  bond  and  mortgage  for  upwards  of  $6,000,  which  had 
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been  assigned  to  him  by  a  person  other  than  the  judgment 
debtor.  This  property  belonged  to  the  defendant  in  his  own 
right,  and  had  never  in  any  manner,  belonged  to  the  judgment 
debtor,  as  the  referee  finds,  to  whom  it  was  referred  to  take 
the  proofs  in  the  proceedings  on  the  attachment,  and  report 
the  same  to  the  court,  with  his  opinion  thereon. 

The  attachment  was  granted  upon  an  ex  parte  application 
by  the  plaintiff,  on  the  29th  of  April,  1864,  three  months 
after  the  modification  of  the  injunction. 

J.  F.  PECK,  in  person. 

G.  F.  DANFOKTH,  for  defendant. 

JOHNSON,  J.  The  injunction  as  originally  granted,  by  its 
terms  restrained  the  defendant  from  disposing  of  any  pro- 
perty in  his  possession  or  under  his  control,  whether  it  was 
or  ever  had  been  the  property  of  the  judgment  debtor  or 
not,  and  had  there  been  no  modification  of  such  injunction, 
I  should  be  inclined  to  the  opinion  that  there  had  been  a 
technical  violation  of  it  by  the  defendant.  Unquestionably 
the  injunction  was  improvidently  granted  with  so  wide  a 
scope,  and  was  very  properly  modified,  so  as  to  operate  only 
on  property  to  which  •  the  plaintiff  could  possibly  lay  claim. 
But  this  is  of  no  consequence,  on  the  question  of  the  viola- 
tion of  its  provisions.  "While  the  injunction  remains  it  must 
be  obeyed,  and  it  is  no  answer  to  a  charge  of  violation,  that 
the  injunction  ought  not  to  have  been  granted. 

But  here  the  defendant  is  not  proceeded  against  until  after 
the  modification,  and  the  question  arises,  whether  the  mod- 
ification did  not  operate  to  divest  entirely  of  their  illegal 
and  improper  character,  the  acts  complained  of.  I  am  clearly 
of  the  opinion  that  it  did.  The  only  case  I  have  been  able 
to  find  where  this  question  seems  to  have  been  raised,  is  that 
of  Moat  agt.  Holbein  (2  Ed.  Ch.  B.  188),  in  which  the  vice 
chancellor  expresses  the  opinion  that  no  motion  made  for  an 
attachment  after  the  dissolution  of  an  injunction,  on  the 
ground  of  an  infringement  of  it  while  in  force,  can  be  sus- 
tained. It  does  not  appear,  however,  that  the  decision  was 
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put  exclusively  upon  that  ground.  But  the  analogies  are  all 
that  way. 

It  is  well  settled,  both  in  England  and  hi  this  country,  by 
numerous  adjudications,  that  where  an  act  is  forbidden  and 
rendered  criminal  by  statute,  and  which  statute  is  afterwards 
repealed,  offences  committed  under  it  before  such  repeal, 
and  the  proceedings  thereupon,  are  discharged  by  the  repeal, 
and  cannot  be  proceeded  on  afterwards  unless  there  is  a  spe- 
cial clause  in  the  repealing  act  authorizing  proceedings  for 
such  acts. 

In  the  case  of  Hartung  agt.  The  Peopk  (22  N.  Y.  B.  95), 
it  was  held  that  the  repeal  of  a  law  imposing  a  penalty, 
arrests  the  judgment  even  after  conviction  for  the  offience, 
and  the  judgment  must  be  reversed  on  writ  of  error. 

The  authorities  on  the  question  are  nearly  all  cited  in  that 
case.  The  rule  has  been  repeatedly  recognized  and  acted 
upon  by  the  courts  of  this  state  upon  the  repeal  or  modifica- 
tion of  our  excise  laws,  in  regard  to  offences  committed 
before  such  repeal  or  modification.  The  reason  of  this  rule 
applies  with  full  force  to  the  case  of  an  injunction  vacated 
or  modified,  and  all  acts  in  violation  of  it  previously.  An 
injunction,  which  is  but  an  order  of  the  court,  can  have  no 
more  force  or  extended  operation,  after  it  is  set  aside  or  mod- 
ified, than  a  statute  repealed  or  modified,  in  regard  to  acts 
previously  done.  In  either  case,  the  rule  being  abolished, 
the  infraction  of  it  is  abolished  also,  and  nothing  remains  on 
which  a  conviction  can  be  based. 

There  was  no  saving  clause  in  the  order  modifying  the 
injunction  in  question.  The  illegal  acts  became  legal  and 
innocent  by  relation,  upon  the  modification  of  the  injunction, 
upon  the  same  principle,  substantially,  that  a  legal  act  done 
under  voidable  process,  becomes  illegal  and  actionable  by 
relation,  after  the  process  is  set  aside.  While  the  process 
stands,  an  act  in  pursuance  of  it  may  be  justified  under  it, 
but  the  moment  it  is  set  aside,  an  action  lies  by  the  injured 
party,  and  the  process  being  set  aside,  no  justification 
remains  to  the  party  in  whose  favor  it  is  issned  and  served 
(Chapman  agt.  Dyett,  11  Wend.  31). 
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It  is  claimed  by  the  plaintiff,  that  upon  the  testimony 
before  the  referee,  it  appears  that  a  portion  at  least  of  the 
property  thus  disposed  of  by  the  defendant,  came  originally 
from  the  judgment  debtor.  But  the  referee  finds  the  other 
way,  and  in  this  he  is  sustained  by  the  preponderence  of  the 
evidence. 

I  must  hold,  therefore,  that  the  defendant  has  not  been 
guilty  of  the  misconduct  alleged,  and  that  he  is  entitled  to 
his  discharge  from  the  attachment,  with  such  costs  as  are 
allowed  by  law. 


COUET  OF  APPEALS. 

THE  PEOPLE  agt.  FRANK  FEREIS. 

The  general  term  of  the  supreme  court  has  the  power  to  fix  a  day  for  the  exectt- 
tion  of  a  prisoner,  although  he  has  been  tried,  convicted  and  sentenced  in  the 
court  of  general  sessions,  upon  the  affirmance  of  that  judgment  on  appeal. 

The  act  of  April,  18th,  1859,  which  says,  upon  the  affirmance  of  a  judgment  in  a 
capital  case,  it  shall  remit  the  record  to  the  court  from  which  it  came,  is  not 
applicable  to  a  case  where  the  record  is  removed  from  the  supreme  court  to  the 
court  of  appeals. 

Upon  the  affirmance  of  a  judgment  in  the  court  of  appeals,  and  the  record  is 
remitted  to  the  supreme  court,  it  is  the  duty  of  that  court  to  follow  the  direc- 
tions of  the  appellate  court. 

September  Term,  1866. 

ON  the  25th  of  September,  1866,  application  was  made  to 
the  Hon.  J.  K.  POKTEK,  one  of  the  judges  of  the  court  of 
appeals,  for  a  writ  of  error  in  behalf  of  Frank  Ferris,  on 
the  ground  that  the  supreme  court,  general  term,  had  no 
power  to  sentence  the  prisoner  to  death.  The  judge  granted 
a  rule  to  show  cause,  returnable  on  the  28th  inst.,  before  the 
court  of  appeals  at  Albany. 

WELLIAM  F.  KINTZING,  JR.,  for  the  motion,  argued, 

Upon  the  conviction  of  Francis  Ferns,  otherwise  called 
Frank  Ferris,  the  court  of  general  sessions  pronounced  the 
following  judgment  against  him,  viz  : 

"  Whereupon  all  and  singular  the  premises  being  seen, 
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and  by  the  said  justice  fully  understood,  it  is  considered  by 
the  said  justice  that  the  said  Francis  Ferris,  otherwise  called 
Frank  Ferris,  for  the  murder  and  felony  aforesaid,  whereof 
he  stands  convicted,  be  taken  hence  to  the  city  prison  of  the 
city  of  New  York,  from  whence  he  came,  and  on  Friday,  the 
14th  day  of  April  next  ensuing,  be  hanged  by  the  neck  until 
he  is  dead." 

This  judgment  was  approved  by  the  supreme  court  and 
court  of  appeals,  and  was  and  is  now  a  lawful  and  binding 
judgment,  and  the  only  one  that  can  be  legally  enforced ; 
and  instead  of  remitting  the  record  to  the  court  of  general 
sesssions,  for  that  court  to  fix  a  day  for  the  execution  of  the 
original  sentence  (that  above  recited),  as  the  statute  requires 
the  supreme  court  to  do,  that  court  did,  as  appears  from  the 
record  of  its  proceedings,  and  by  the  warrant  issued  from 
the  court  to  the  sheriff,  for  the  execution  of  the  convict,  itself 
pronounce  a  new,  complete  and  an  independent  sentence 
and  judgment  against  the  prisoner,  and  did  fix  and  appoint 
the  17th  day  of  August  for  the  execution  of  that  sentence. 
The  following  is  a  copy  of  the  sentence  by  the  court,  and  of 
the  order  fixing  the  day  upon  which  to  carry  it  into  effect : 

"  It  is  therefore  considered,  ordered  and  adjudged  by  the 
said  court,  that  the  said  Francis  Ferris,  otherwise  called 
Frank  Ferris,  for  the  murder  in  the  first  degree  and  felony 
aforesaid,  whereof  he  stands  convicted  as  aforesaid,  betaken 
hence  to  the  city  prison  of  the  city  of  New  York,  from 
whence  he  came,  and  on  Friday,  the  17th  day  of  August  next, 
be  hanged  by  the  neck  until  he  is  dead. 

"  Now,  therefore,  you  the  said  sheriff  are  required,  and  by 
these  presents  strictly  commanded,  to  cause  execution  to  be 
done  upon  the  said  Frank  Ferris  according  to  law.  And  the 
said  court  hath  appointed,  and  doth  hereby  appoint  Friday, 
the  17th  day  of  August  next,  the  day  upon  which  the  said 
sentence  shall  be  executed.*' 

In  witness  whereof,  &c. 

(Signed)  GEO.  G.  BARNARD, 

THOS.  W.  CLERKE, 
JOSIAH  SUTHERLAND. 
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Here  is  a  second  sole  and  distinct  judgment,  denouncing 
the  same  penalty  upon  the  same  person,  from  the  same  ver- 
dict as  that  by  the  court  of  general  sessions.  Now  I  aver 
that  there  is  not,  and  never  has  been,  any  statute  law  autho- 
rizing the  supreme  court  in  affirming  a  judgment  upon  a  writ 
of  error,  to  pronoune  a  new  sentence  in  a  case  like  this,  and 
that  it  was  never  before  done.  If  this  case  had  gone  from 
the  sessions  to  the  snpreme  court  upon  a  bill  of  exceptions 
by  certiorari,  without  any  judgment  in  the  trial  court,  this 
would  be  a  proper  sentence,  fully  authorized  by  an  express 
statute  (3  R.  S.  5th  ed.  p.  1034,  §  27).  But  when  there  is  a 
judgment  declared  in  the  court  below,  and  the  record,  with 
that  judgment,  is  taken  by  writ  of  error  to  the  supreme  court, 
and  ah1  the  proceedings  approved,  any  second  or  other  judg- 
ment by  the  appellate  court  is  without  authority,  and  clearly 
erroneous.  The  following  statute  provides  fully  and  plainly 
what  shall  be  done  by  the  supreme  court  in  a  case  like  the 
present  : 

"Whenever,  after  conviction  upon  any  indictment,  the 
record  thereof  shall  be  removed  from  any  other  court  into 
the  supreme  court,  for  the  purpose  of  review,  the  supreme 
court  shall,  upon  affirming  or  reversing  the  judgment  or 
other  proceedings,  remit  the  record  to  the  court  from  which 
the  same  was  removed,  and  the  court  to  which  the  same  shall 
be  remitted,  shall  have  the  power  to  proceed  thereon  accord- 
ing to  the  decision  and  direction  of  the  supreme  court  "  (Laws 
of  1859,  chap.  462,  §  2). 

Previous  to  the  passage  of  this  act  the  Revised  Statutes 
contained  the  following  provision  upon  the  same  subject, 
and  it  is  plain  that  neither  under  that  nor  this,  was  or  is 
there  any  authority  given  the  supreme  court  to  pronounce  a 
new  judgment  upon  a  convict.  The  difference  between  the 
old  and  new  statutes  being,  that  under  the  old  the  supreme 
court  fixed  the  day  for  the  execution  of  the  original  judg- 
ment —  pronouncing  no  other  ;  and  under  the  new,  that  court 
is  required  to  send  the  record  to  the  court  from  which  it 
came,  that  that  court  may  appoint  the  time  for  the  infliction 
of  the  penalty. 
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The  prior  statute  was  as  follows  : 

"  If  the  supreme  court  shall  affirm  such  judgment,  it  shall 
direct  the  sentence  pronounced  to  be  executed,  and  the  same 
shall  be  duly  executed  accordingly,"  &c  (3  R.  S.  p.  1035,  §  26). 

It  is  submitted,  with  great  deference  and  respect,  that  the 
supreme  court,  both  in  passing  this  sentence  and  also  in  fix- 
ing the  day  for  the  execution  of  the  prisoner  upon  any  sen- 
tence (as  will  be  shown  under  the  next  objection),  has 
exceeded  its  power,  and,  therefore,  confers  no  authority  on 
the  sheriff  to  hang  the  convict  by  virtue  of  his  present  war- 
rant. If  the  17th  of  August  is  named  for  the  execution  of 
the  judgment  pronounced  by  the  supreme  court,  and  that 
judgment  is  void,  then  no  day  has  been  lawfully  fixed  upon 
which  the  prisoner  can  be  legally  hanged,  as  none  has  been 
appointed  for  the  enforcement  of  the  first  and  only  lawful 
judgment  that  has  or  can  be  pronounced  in  the  case. 

My  second  objection  is,  as  before  stated,  that  the  supreme 
court  had  no  authority  to  fix  a  day  for  the  execution  of  any 
judgment  against  this  prisoner — the  sole  power  to  do  that 
being  in  the  court  in  which  he  was  tried,  convicted  and  origin- 
ally sentenced. 

Formerly  the  Revised  Statutes  provided,  as  before  stated, 
that  "if  the  supreme  court  shall  affirm  the  judgment,  it 
shall  direct  the  sentence  pronounced  to  be  executed,  and  the 
eame  shall  be  executed  accordingly."  This  law  was  strictly 
observed  by  the  supreme  court,  in  all  cases  where,  by  reason 
of  an  appeal,  the  day  fixed  for  execution  by  the  trial  court 
was  passed,  until  that  statute  was  substituted  by  the  act  of 
1859,  above  recited.  This  act,  as  is  seen  by  referring  to  it, 
provides  that  "  whenever  after  conviction  upon  any  indict- 
ment, the  record  thereof  shall  be  returned  into  the  supreme 
court  for  the  purpose  of  revision,  the  supreme  court  shall, 
upon  affirming  or  reversing  the  judgment  or  other  proceed- 
ings, remit  the  record  to  the  court  from  which  the  same  was 
removed,  and  the  court  to  which  the  same  shall  be  so  remit- 
ted, shall  have  power  to  proceed  thereon,  according  to  the 
decision  and  direction  of  the  supreme  court."  Ever  since 
the  passage  of  this  law,  the  supreme  court  has  ceased  to  fix 
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the  day  for  enforcing  the  judgment  of  the  court  in  which 
the  appellant  was  tried,  but  in  every  case  throughout  the 
state,  so  far  as  I  can  learn  (the  case  of  Wittis,  32  N.  Y.  forms 
no  exception),  the  supreme  court  has,  on  affirming  the  judg- 
ment, remitted  the  record  to  the  court  from  which  it  came, 
that  the  court  might  appoint  another  day  for  the  infliction 
of  the  penalty 

This  act  of  1859,  embraces  the  entire  subject  comprised 
by  the  Revised  Statutes,  and  is  in  conflict  with  it,  and  thus 
by  implication  repeals  the  statute  as  completely  as  if  the  act 
contained  a  clear  repealing  clause.  See  authorities  :  (Broom's 
Leg.  Max.  %d  ed.  p.  23 ;  Com.  agt.  Cramby,  1  Ashmead,  179  ; 
Dugan  agt.  Gittings,  3  Gall.  138  ;  Button  agt.  Com.  1  Gushing, 
502 ;  State  agt.  Miskimmons,  2  Coit  [Indiana],  440  ;  Com.  agt. 
Canby,  10  Pick.  37 ;  Towle  agt.  Merrit,  3  Greenkaf,  22  ;  Good- 
man agt.  Buttrick,  7  Mass.  140 ;  Bartlett  agt.  King,  12  Mass. 
537-545 ;  State  agt.  Wentworth,  8  Porter,  434 ;  Smith  agt. 
•State,  1  Steioard,  506  ;  Case  of  Ashby,  4  Pick.  21-23  ;  Mason 
agt.  Waite,  1  Id.  452 .  Ellis  agt.  Page,  Id.  43-45 ;  Jennings 
agt.  Com.  19  Id.  168 ;  Lighton  agt.  Walker,  9  N.  H.  59 ; 
Bryan  agt.  Lundberger,  5  Texas,  418 ;  Caldwell  agt.  St.  Louis 
Ins.  Co.  1  Low,  85.) 

Two  statutes  relating  to  the  same  subject  may  exist 
together,  provided  they  are  not  repugnant.  But  where,  as 
in  this  case,  a  particular  power  and  duty  is  expressly  con- 
ferred and  devolved  upon  one  court  by  an  express  provision 
of  law  (as  upon  the  supreme  court  by  the  Revised  Statutes), 
and  afterward,  that  court  is  by  an  equally  expressive  statute 
commanded  (shall  remit,  &c.)  to  remit  the  record  (the  subject 
for  an  exercise  of  that  power  and  duty)  to  a  second  court, 
and  that  second  court  is  required  to  exercise  the  power  and 
duty  before  conferred  and  devolved  upon  the  first  (as  by  the 
act  of  1859) ;  when  that  is  the  case,  as  it  is  in  this  instance, 
the  two  statutes  cannot  equally  exist  at  the  same  time,  and 
be  equally  operative  on  the  same  subject.  This  statute  of 
1859,  is  in  effect,  that  the  court  shall  not  exercise  the  power 
and  perform  the  duty  of  naming  the  day  for  the  execution  ; 
for  it  declares  that  that  court  shall  remit  the  case  to  the  trial 
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court  for  that  purpose.     It  is  a  mandatory  act,  fully  as  much 
as  the  first  statute,  and  not  directory  in  any  sense. 

The  question  here  presented,  is  not  so  much  on  what  day 
the  prisoner  shall  be  executed  (so  to  speak),  but  what  court 
has  authority  to  appoint  that  day  ?  It  is  strictly  a  question 
of  power — a  question  that  always  underlies  ah1  others,  and 
in  this  instance  involves  human  life.  That  the  court  of  ses- 
sions, by  which  the  first  judgment  was  pronounced,  has  the 
right  to  fix  the  day  under  the  law  of  1859,  there  is  not,  and 
cannot  be,  any  doubt ;  and  it  seems  equaUy  certain  that  not 
only  the  letter,  but  the  spirit  and  purpose  of  the  provision 
that  confers  the  power  and  devolves  the  duty  upon  that 
court,  concludes  against  its  being  longer  performed  by  the 
supreme  court.  Indeed,  if  the  latter  court  obeys  this  stat- 
ute, and  after  affirming  a  judgment  of  the  court  below,  remits 
the  record,  it  is  impossible  that  it  can  fix  the  day,  while  the 
lower  court  must.  For  what  purpose,  other  than  this,  was 
the  statute  of  1859  passed  ?  It  does  not  purport  to  enlarge 
or  restrict,  qualify,  revise  or  amend,  the  prior  law  ;  but  is  a 
sole,  distinct  and  independent  statute ;  being  the  last 
expressed  will  of  the  law-making  power  upon  the  subject, 
and  as  such  must  prevail  over  any  previous  law  to  the  con- 
trary. The  order  of  the  court  of  appeals  contained  in  the 
remittitur,  bringing  the  case  from  that  court  back  to  the 
supreme  court,  was  that  the  supreme  court  proceed  in  the 
matter  according  to  law,  and  nothing  more ;  which  means, 
and  was  intended  to  mean,  according  to  the  law  of  1859. 
Of  this  there  can  be  no  doubt. 

FinaRy. — Conceding  all  that  can  by  possibility  be  fairly 
claimed  or  said  on  the  part  of  an  adverse  view  of  this  case, 
and  I  submit  with  confidence,  that  there  is  still  sufficient 
doubt  of  the  legality  of  these  proceedings  by  the  supreme 
court  to  make  it  eminently  just  and  proper,  in  a  case  involv- 
ing the  life  of  a  citizen,  that  a  writ  of  error  should  issue, 
with  a  stay  of  execution  of  judgment,  until  the  court  of 
appeals  shall  consider  the  objections  herein  supposed. 

In  aid  of  this  application  for  a  writ  oi  error,  with  a  stay 
of  proceedings,  &c.,  I  invoke  the  following  statute,  passed  in 
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1855.  This  is  a  statute  promotive  of  both  legal  and  sub- 
stantial justice,  and  although  this  case  has  passed  from  the 
court  of  sessions  to  the  supreme  court  and  court  of  appeals, 
under  its  provisions  it  is  still  applicable  as  ever  before,  if,  as 
is  here  made  clearly  apparent,  great  error  hath  intervened, 
in  the  late  and  final  proceeding  in  the  supreme  court,  involv- 
ving  grave  questions  of  law,  and  serious  faults  of  practice, 
deeply  prejudicial  to  the  prisoner's  interest,  and  in  violation 
of  his  just  rights. 

"  Every  conviction  for  a  capital  offence,  or  for  one  punish- 
able as  a  minimum  punishment  by  imprisoment  for  life,  shall 
be  brought  before  the  supreme  court  and  court  of  appeals, 
from  the  said  court  of  general  sessions  of  the  peace,  in  and 
for  the  city  and  county  of  New  York,  upon  a  writ  of  error, 
with  a  stay  of  proceedings,  as  a  matter  of  right,"  &c  (3  R.  S. 
5th  ed.  p.  311,  §  63). 

GUNNING  S.  BEDFORD,  JR.,  opposed. 

DAVTES,  C.  J.  The  facts  appearing  upon  this  application 
are  as  follows  :  The  prisoner  was  indicted,  tried  and  con- 
victed, in  the  court  of  general  sessions  of  the  peace,  in  and 
for  the  city  and  county  of  New  York,  on  the  28th  day  of 
February,  1865,  of  the  crime  of  murder  in  the  first  degree, 
and  sentenced  to  be  executed  on  the  14th  day  of  April  fol- 
lowing. On  the  day  of  his  conviction  and  sentence,  the  case 
was  removed  by  a  writ  of  error  to  the  supreme  court  for 
review,  and  on  the  22d  day  of  December,  1865,  the  judgment 
of  the  sessions  was  afiirmed  by  that  court.  The  case  was 
taken  by  a  writ  of  error  to  this  court,  and  in  the  month  of 
June  last,  the  judgment  of  the  supreme  court  was  affirmed, 
and  the  record  remitted  to  the  supreme  court,  to  proceed 
thereon  according  to  law. 

On  the  22d  day  of  June  last,  after  the  said  record  had 
been  remmitted  from  this  court,  the  supreme  court  proceeded 
therein,  in  the  manner  following  :  On  that  day  the  prisoner 
was  brought  into  said  court,  before  the  general  term  thereof, 
by  virtue  of  a  writ  of  habeas  corpus  issued  therefrom ;  and 
Voi*  XXXH.  27 
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the  said  court  did  thereupon,  "  consider,  order  and  adjudge, 
that  the  prisoner,  for  the  murder  in  the  first  degree,  and  the 
felony  aforesaid,  whereof  he  stands  convicted,  be  taken  to 
the  city  prison  of  the  city  of  New  York,  from  whence  he 
came,  and  on  Friday,  the  17th  of  August  next,  be  hanged 
by  the  neck  until  he  is  dead." 

This  sentence  is  identical  with,  and  but  a  repetition  of  that 
pronounced  by  the  court  of  general  sessions,  except  in  the 
day  fixed  for  its  execution.  And  the  said  court  did  there- 
upon issue  its  warrant  to  the  sheriff  of  the  city  and  county 
of  New  York,  to  cause  execution  to  be  done  upon  the  said 
Frank  Ferris,  according  to  law.  And  the  said  court  did 
thereupon  appoint  the  17th  day  of  August,  then  next  as  the 
day  upon  which  the  said  sentence  should  be  executed. 

The  governor,  on  the  application  of  the  prisoner,  respited 
the  execution  of  the  sentence  until  the  19th  of  October, 
1866. 

It  is  now  urged  on  behalf  of  the  prisoner — 

1.  That  the  supreme  court  had  no  authority  to  pronounce 
judgment  of  death  upon  this  prisoner  ;  the  judgment  of  the 
court  of  general  sessions  being  still  valid,  operative  and  now 
affirmed,  and  the  only  one  upon  which  the  prisoner  can  be 
hanged. 

2.  That  the  supreme  court  had  no  authority  to  fix  a  day 
for  the  execution  of  the  prisoner  ;  the  sole  power  to  do  that 
being  in  the  court  in  which  he  was  tried,  convicted  and  origin- 
ally sentenced. 

We  think  it  may  be  conceded,  that  as  to  the  first  branch 
of  the  first  position  of  the  prisoner's  counsel,  namely :  that 
the  supreme  court  had  no  authority  to  pronounce  judgment 
of  death  upon  the  prisoner,  it  is  sound. 

A  judgment  of  death  had  been  pronounced  by  a  compe- 
tent court,  and  remained  in  full  force ;  and  we  entirely  concur 
with  prisoner's  counsel  in  the  second  branch  of  his  first  pro- 
position, to  wit :  that  the  judgment  of  the  court  of  general 
sessions  being  still  a  valid,  operative  and  affirmed  judgment, 
was  the  only  one  upon  which  the  prisoner  could  be  executed. 
It  was,  therefore,  a  work  of  supererogation  in  the  supreme 
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court  to  pass  sentence  again  upon  the  prisoner.  The  sen- 
tence already  passed  was  in  accordance  with  the  law,  was 
valid,  operative  and  unreversed,  and  had  been  affirmed  by 
the  court  of  last  resort.  There  was  no  occasion,  therefore, 
for  another  sentence,  and  this  act  of  the  supreme  court, 
although  uncalled  for,  worked  no  detriment  or  injury  to  the 
prisoner,  and  is  no  ground  for  a  reversal  of  the  original  judg- 
ment or  sentence  ;  that  remains  in  full  force,  valid  and  ope- 
rative. "What  then  remained  for  the  supreme  court  to  do, 
to  comply  with  the  directions  of  this  court,  to  proceed  accord- 
ing to  law  on  the  record  being  remitted  from  this  court  to 
that — that  duty  is  clearly  pointed  out  in  the  statutes  of  this 
state  (3  R.  S.  §§  23,  24,  p.  937). 

Section  23  enacts  that,  "  whenever,  for  any  reason,  any 
convict  sentenced  to  the  punishment  of  death,  shall  not  have 
been  executed  pursuant  to  such  sentence,  and  the  same  shall 
stand  in  full  force,  the  supreme  court,  on  the  application  of 
the  attorney  general,  or  of  the  district  attorney  of  the  county 
where  the  conviction  was  had,  shall  issue  a  writ  of  habeas 
corpus,  to  bring  such  convict  before  such  court ;  or  if  he  be 
at  large,  a  warrant  for  his  apprehension  may  be  issued  by 
the  same  court,  or  any  justice  thereof." 

Section  24  enacts  that,  "  upon  such  convict  being  brought 
before  the  court,  they  shall  proceed  to  inquire  into  the  facts 
and  circumstances,  and  if  no  legal  reason  exist  against  the 
execution  of  such  sentence,  they  shall  sign  a  warrant  to  the 
sheriff  of  the  proper  county,  commanding  him  to  do  execution 
of  such  sentence,  at  such  time  as  shall  be  appointed  therein, 
which  shall  be  obeyed  by  such  sheriff  accordingly." 

All  these  provisions  have  been  literally  complied  with  in 
the  present  instance,  and  the  only  departure  from  them  is 
one  of  form  and  not  of  substance ;  that  is  the  re-pronouncing 
by  the  supreme  court,  the  same  sentence  and  judgment 
which  had  already  been  pronounced  by  the  court  of  general 
sessions,  and  which  had  been  affirmed  by  the  supreme  court 
and  by  this  court.  The  duty  of  the  supreme  court,  and  its 
whole  duty  was,  on  being  informed  that  the  sentence  had 
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not  been  executed,  to  cause  the  convict  to  be  brought  before 
that  tribunal. 

That  was  done  here ;  upon  his  appearance  there  the  court 
was  to  inquire  into  the  facts  and  circumstances,  and  if  it 
should  find  that  no  legal  reasons  existed  why  the  sentence 
should  not  be  executed,  then  it  was  made  the  duty  of  the 
court  to  issue  a  warrant  to  the  sheriff  of  the  county  in  which 
the  conviction  was  had,  commanding  him  to  do  execution  of 
such  sentence  at  such  time  as  the  court  should  appoint.  All 
this  had  been  done  in  stict  fulfillment  of  these  directions, 
and  we  do  not  see  any  reason  for  doubting  their  regularity. 
The  circumstance  that  the  supreme  court  repeated  the  sen- 
tence already  in  force  and  operative,  does  not,  in  our  opinion, 
•vitiate  or  impair  what  was  done,  or  make  it  less  effectual. 
The  court  with  the  exception  of  this  unessential  particular, 
has  proceeded  pursuant  to  the  directions  of  this  court  accord- 
ing to  law. 

These  considerations  dispose  of  the  second  position  taken 
by  the  prisoner's  counsel,  namely :  that  the  supreme  court 
had  no  authority  to  fix  a  day  for  the  execution  of  any  judg- 
ment against  the  prisoner.  We  have  seen  that  the  language 
of  the  Revised  Statutes,  already  quoted,  fully  authorized  the 
supreme  court  to  name  a  day  for  the  execution  of  the  sen- 
tence then  in  full  force. 

The  argument  of  the  prisoner's  counsel  is  based  upon  the 
second  section  of  the  act  of  April  18,  1859  (Laws  of  1859, 
chap.  462).  It  is  in  these  words  :  "  "Whenever,  after  the  con- 
viction upon  any  indictment,  the  record  thereof  shall  be 
removed  from  any  other  court  into  the  supreme  court,  for 
the  purpose  of  review,  the  supreme  court  shall,  upon  affirm- 
ing or  reversing  the  judgment  or  other  proceedings,  remit 
the  record  to  the  court  from  which  the  same  was  removed  ; 
and  the  court  to  which  the  same  shall  be  so  remitted,  shall 
have  power  to  proceed  therein  according  to  the  decision  and 
directions  of  the  supreme  court." 

The  Revised  Statutes  have  provided  for  the  action  of  the 
supreme  court  upon  writs  of  error  and  certiorari  hi  criminal 
cases.  Section  24, 2  Revised  Statutes,  741,  declared :  "  If  the 
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supreme  court  shall  affirm  such  judgment,  it  shall  direct  the 
sentence  pronounced  to  be  executed,  and  the  same  shall  be 
executed  accordingly.  If  the  supreme  court  shall  reverse 
the  judgment  rendered,  it  shall  either  direct  a  new  trial,  or 
that  the  defendant  be  absolutely  discharged,  according  to 
the  circumstances  of  the  case." 

This  section  was  amended  by  the  act  of  April  24th,  1863 
(Laws  of  1863,  chap.  226),  by  adding  thereto  the  following 
proviso  :  "  Provided,  however,  that  the  appellate  court  shall 
have  power  upon  any  writ  of  error,  when  it  shall  appear  that 
the  conviction  has  been  leagal  and  regular,  to  remit  the 
record  to  the  court  in  which  such  conviction  was  had,  to  pass 
sentence  therein,  as  the  said  appellate  court  shall  direct." 

We  had  occasion  in  the  case  of  Rcdzky  agt.  The  People 
(29  N.  Y.  124),  to  pass  upon  this  section  as  amended.  In 
that  case  we  were  of  the  opinion  that  the  conviction  of  the 
prisoner  had  been  legal  .and  regular  in  the  Kings  county 
oyer  and  terminer,  but  that  the  sentence  pronounced  upon 
such  conviction  was  unwarranted  in  law,  and  we  therefore 
reversed  the  judgment  of  the  supreme  court  affirming  the 
same,  and  directed  the  record  to  be  remitted  to  the  court  of 
oyer  and  terminer  to  pass  the  sentence  prescribed  by  this 
court. 

We  think  it  would  have  been  competent  for  this  court  to 
have  fixed  the  day  for  the  execution  of  the  sentence  which 
this  court  by  its  judgment  affirmed.  Such  certainly  was  the 
practice  in  the  court  for  the  correction  of  errors,  and  there 
is  no  reason  which  can  be  suggested,  why  this  court  could 
not  do  what  it  was  competent  for  that  court,  unless  restrained 
by  statute, 

In  the  case  of  The  People  agt.  Enoch  (13  Wend.  159),  the 
chancellor  in  delivering  the  opinion  of  the  .court  said,  on 
afl&rmance  of  a  judgment  of  the  supreme  court  in  a  capital 
case :  "  I  am  also  of  opinion  that  in  a  case  like  the  present, 
where  the  execution  of  the  sentence  is  respited  by  the  gov- 
ernor until  a  particular  day,  it  is  the  duty  of  the  sheriff  to 
proceed  and  execute  the  judgment  of  the  court  at  that  time, 
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unless  a  further  respite  is  granted,  or  the  judgment  has  been 
reversed  or  amended  in  the  meantime." 

I  am  also  of  opinion  that  this  is  not  a  case  in  which  it  is 
necessary  to  sue  out  a  writ  of  habeas  corpus,  and  to  have  the 
convict  brought  into  the  supreme  court,  before  the  sentence 
of  the  law  can  be  executed  upon  him.  The  judgment  of 
affirmance  may  contain  a  special  direction  to  the  sheriff  to 
execute  the  sentence  on  the  day  to  which  the  execution 
thereof  was  last  respited  by  the  governor. 

In  the  case  of  The  People  agt.  Clark  (3  Seld.  385),  this 
court  on  reversing  a  judgment  of  the  supreme  court,  and 
affirming  the  judgment  of  the  oyer  and  terminer  in  a  capital 
case,  where  the  latter  court  had  sentenced  the  prisoner  to  be 
executed — ordered,  that  as  the  day  fixed  for  the  execution 
had  passed,  the  proceedings  must  be  remitted  to  the  supreme 
court  to  pronounce  sentence  against  the  prisoner.  The  order 
actually  made  in  this  court  was,  that  the  record  be  remitted 
to  the  supreme  court,  in  order  that  that  court  may  direct  the 
sentence  of  death  to  be  executed,  and  that  court  did  accord- 
ingly proceed  to  have  that  sentence  executed.  (See  The 
People  agt.  Clark,  1  Parker's  C.  R.  Rep.  360.) 

We  think  the  provisions  of  the  second  section  of  the  act 
of  1859,  are  inapplicable  to  a  case  like  the  present,  where 
the  record  is  immediately  removed  out  of  the  supreme  court 
into  this  court,  upon  the  announcement  of  the  judgment  of 
the  court.  If  the  record  had  remained  in  that  court,  it  would 
doubless  have  been  regular  for  the  supreme  court  to  have 
remitted  the  record  to  the  court  of  general  sessions,  with 
directions  to  that  court  to  fix  a  day  for  the  execution  of  the 
sentence  affirmed,  and  to  issue  the  proper  warrant  therefor. 
But  the  record  in  this  case  having  been  removed  to  this 
court,  it  was  not  in  the  power  of  the  supreme  court  to  remit 
it  to  the  general  sessions,  and  the  statute  did  not  make  it 
obligatory  upon  that  court  to  remit  the  same  to  the  general 
sessions,  upon  its  return  there  with  the  judgment  and  direc- 
tions of  this  court. 

The  general  provisions  of  the  Eevised  Statutes,  could, 
therefore,  properly  be  invoked,  which  are  made  applicable  to 
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every  case  of  a  convict  sentenced  to  the  punishment  of  death, 
whenever,  for  any  reason,  such  sentence  shall  not  have  been 
executed,  and  the  same  shall  stand  in  full  force. 

The  affirmance  of  the  judgment  and  sentence  pronounced 
in  this  case  by  this  court  was  final,  and,  therefore,  it  stood 
in  full  force ;  but  the  day  fixed  for  the  execution  having 
passed,  further  action  became  necessary,  and  that  was  taken 
in  this  case,  in  strict  conformity  with  the  letter  of  the  statute. 
The  action  of  the  supreme  cout,  was,  therefore,  in  accord- 
ance with  the  directions  of  the  statute,  except  in  the  unim- 
portant particular  already  adverted  to,  and  the  motion  for  a 
writ  of  error  is  denied. 

All  concur. 


SUPEEME  COUET. 

SAEAH  W.  MIDGELEY  agt.  THOMAS  SLOCOMB  and  another. 

Where  an  assignment  for  the  'benefit  of  creditors,  provides .  that  the  trust  is  "  to 
apply  the  proceeds  towards  the  payment  of  the  persons  or  corporations,  hold- 
ers now  or  at  any  future  time,  for  the  time  being,"  of  a  specified  class  of  notes 
of  the  assignor  the  meaning  is  that  the  assignees  shall  pay  debts  outstand- 
ing at  the  time  of  the  execution  of  the  trust ;  and  not  that  they  should  make  a 
distribution  on  the  basis  of  the  original  indebtedness. 

Consequently,  whore  a  bank,  a  creditor  holding  notes  belonging  to  the  class  men- 
tioned in  the  assignment,  to  a  large  amount,  which  were  secured  in  part  by  a 
pledge  of  notes  of  other  parties,  which  latter  notes  had  been  collected  by  the 
bank  :  held,  that  the  law  applied  these  collections  to  the  payment  of  the  princi- 
pal debt,  so  that  the  bank  had  ceased  to  be  the  holder  of  the  notes  thus  paid, 
and  was  not  entitled  to  a  dividend  on  the  basis  of  the  original  indebtedness. 

Kings  Special  Term,  February,  1867. 

Before  JASPER  W.  GILBERT,  Jmtice. 

THIS  action  was  brought  by  the  plaintiff  as  a  creditor  of 
the  firm  of  Wilson,  Midgely  &  Jennings,  to  compel  the 
defendants  to  account,  as  assignees  of  the  firm. 

The  action  was  referred  to  Judge  Greenwood,  to  take  the 
account,  adjust  the  claims  of  the  respective  creditors,  and 
report. 

Upon  the  hearing  before  him,  it  appeared  that  the  Park 
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National  Bank  held  an  indebtedness  against  the  assignors  at 
the  time  of  the  assignment  of  $23,500,  for  money  borrowed, 
which  had  been  reduced  by  collections  from  notes  held  as 
collateral  at  the  time  of  the  assignment  to  $9,573.25.  The 
bank  claimed  the  right  to  exhaust  the  collaterals,  and  that 
the  dividend  under  the  assignment  must  be  on  the  amount 
due  at  the  date  thereof,  $23,500,  and  not  on  the  balance  due 
them  at  the  time  of  the  dividend,  $9,573.25 ;  they  having 
the  right  to  two  funds. 

The  referee  decided  against  the  claim  of  the  bank,  and 
ordered  a  dividend  on  the  amount  due  at  time  of  distribution, 
and  also  ordered  a  sale  of  the  collaterals. 

A  motion  was  made  to  confirm  the  referee's  report. 

BAELOW  &  HYATT,  for  the  National  Park  Bank,  opposed, 

Citing  Miller's  Case  on  Appeal  (11  Casey,  35  Perm.),  and  other 
similar  cases  from  the  English  Reports. 

MESSRS.  WINSLOW,  for  plaintiff'. 
PLATT,  GERARD  &  BUCKLEY,  for  defendants. 
T.  CRONIN,  for  Smythe,  Sprague  &  Cooper,  in  support  of 
referees  report. 

I.  The  doctrine  of  application  of  payments,  has  full  force 
between  the  assignors  and  the  Park  Bank. 

The  assignors  were  borrowers  of  the  bank,  and  secured 
them  by  depositing  collaterals.  As  they  were  collected,  they 
must  apply  in  reduction  of  the  assignor's  debt.  This  prin- 
ciple has  application  to  the  relation  of  the  assignors  to  the 
bank  in  every  aspect,  and  in  all  its  legal  bearings.  (See 
Stone  agt.  Seymour,  15  Wend.  19 ;  Seymour  agt.  Van  Slyck, 
8  Id.  403  ;  19  Id.  19.) 

II.  The  court  will  direct  the  payments  received  from  the 
collaterals  to  be  applied  for  the  benefit  of  all  the  creditors 
interested  in  the  assigned  fund,  as  well  as  for  the  benefit  of 
the  debtors  (Baker  agt.  Stackpole,  9  Cow.  420). 

III.  In  this  case  the  creditor  has  actually  made  his  elect- 
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ion,  and  applied  the  payments  received  from  the  collaterals 
to  the  reduction  of  the  original  debt.  Having  made  '  an 
election,  they  are  bound  by  it,  and  cannot  now  say  that  the 
assignors  still  owe  them  the  original  debt.  (See  Atten  agt. 
Culver,  3  Denio,  284.) 

IV.  In  this  case  the  assignors  made  an  application  by  the 
terms  of  the  trust  contained  in  the  assignment,  and  provided 
that  the  Park  Bank  should  be  paid  pro  rata  upon  the  notes 
of  which  they  were  holders  ;  i.  e.}  notes  unpaid,  and  existing 
liabilities  against  the  assignors,  at  the  time  of  a  dividend 
from  the  assigned  assets. 

The  recital  in  the  assignment  is,  "  appropriating  their 
real  and  personal  property  of  every  kind  and  description, 
towards  the  payment  of  their  debts  and  obligations,  in  the 
order  of  preference  and  priority  hereinafter  declared,  and  for 
the  purpose  of  securing  to  their  creditors  a  just  division  of 
the  property  of  said  parties  of  the  first  part."  Thus  provi- 
ding against  any  inequitable  rule  of  marshaling  assets,  or 
applying  money  derived  from  collaterals,  or  receiving  divi- 
dends without  deducting  payments  derived  from  collaterals. 

V.  The  trust  in  the  assignment  further  provides  for  the 
payment  of  the  debts  mentioned  in  schedule  B,  including 
the  debts  due  Park  Bank,  as  a  secured  provision  "  towards 
the  payment  of  the  persons  or  corporation  holders,  now,  or 
at  any  future  time,  for  the  time  being,  of  all  notes  or  other 
obligations  of  the  parties  of  the  first  part."     Thus  Limiting 
the  assigned  fund  to  a  pro  rata  distribution  from  it  to  the 
holders  of  notes  unpaid,  at  the  time  of  the  distribution  of 
the  assigned  assets. 

The  Park  Bank  cannot  now  be  the  holder  of  notes  paid 
in  part  by  the  assignors  from  collaterals. 

These  notes  have  been  paid,  and  are  not  now  held  in 
the  legal  sense  of  the  term,  and  could  not  be  recovered 
against  the  assignors.  They  have  been  paid  in  part,  and  the 
dividend  can  only  be  on  the  balance  due  at  the  time  of 
declaring  it  by  the  referee. 

The  Park  Bank  could  not  now  recover  of  the  assignors 
the  amount  of  those  notes  already  paid  from  moneys  rea- 
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lized  from  the  .collaterals.  They  are  not  held  by  them  in 
law ;  they  are  only  physically  in  possession  of  the  bank. 

Hence  they,  can  only  receive  a  dividend  upon  the  amount 
now  due,  after  deducting  payments  received  through  collat- 
erals. 

As  to  who  is  deemed  a  lawful  holder  of  notes :  (See  Story 
on  Promissory  Notes,  §  115,  p.  122.) 

When  a  note  is  received  as  collateral  security  for  a  pre- 
existing debt,  and  subsequently  paid,  the  person  receiving 
payment  ceases  to  be  a  bona  fide  holder  of  the  note.  (See 
Story  on  Promissory  Notes,  and  cases  died,  §  195,  p.  222.) 

VI.  If  the  court  can  by  the  application  of  reasonable  and 
fair  rules  of  construction  to  the  terms  of  the  trust  in  the 
assignment,  prevent  the  Park  Bank  from  receiving  an  une- 
qual share  of  the  funds  in  the  hands  of  the  assignees,  they 
will  be  bound  to  do  so,  and  require  them  to  abide  by  the 
directions  of  the  assignors  to  pay  pro  rata,  and  declare  the 
payments  from  collaterals  to  be  pro  tanto  a  reduction  of  their 
debt.  (Story  on  Promissory  Notes,  §  411,  and  cases  cited.) 

GILBERT,  J.  I  take  it  to  be  clear  law  as  well  as  equity, 
that  when  a  debtor  makes  a  general  assignment  of  his  pro- 
perty, upon  trust,  to  pay  his  debts,  and  therein  prefers  a 
creditor  to  whom  he  had  before  the  assignment  given  secu- 
rity for  the  payment  of  the  debt  due  him,  such  creditor  is 
entitled  to  the  benefit  of  the  collateral  security,  as  well  as 
his  interest  as  a  cestui  que  trust,  until  such  debt  shall  have 
been  fully  paid.  If  the  collateral  security  be  sufficient  to 
pay  the  debt,  equity,  in  order  to  protect  creditors  who  have 
no  lien  on  it,  will  compel  the  creditor  holding  the  collateral 
security  to  resort  to  that  in  the  first  instance,  and  even  if  it 
be  insufficient.  The  same  proceeding  may  be  decreed  when 
it  will  not  trench  upon  the  rights,  or  operate  to  the  preju- 
dice of  the  creditor  entitled  to  the  double  fund.  (Story's 
Eq.  JUT.  §  633;  Adams'  Eq.  272;  Strong  agt.  Skinner,  4 
Barb.  559 ;  Besley  agt.  Laiorence,  11  Paige,  581.) 

But  as  was  said  by  Lord  COTTENHAM,  in  Mason  agt.  Bogg 
(2  My.  &  Or.  443),  a  creditor  who  thus  has  a  double  secu- 
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rity,  has  a  right  to  proceed  against  both,  and  to  make  the 
most  he  can  of  both.  If  a  dividend  under  the  assignment 
so  reduces  the  debt  that  the  collateral  security  will  more 
than  pay  it,  the  only  remedy  of  the  assignors,  or  of  the  other 
beneficiaries,  is  to  redeem.  (Story's  Eq.  Jur.  §  564-6 ;  Lewin 
on  Trust,  485  ;  Brinkerhq/  agt.  Marvin,  5  J.  Ch.  R.  320 ; 
Hays  agt.  Ward,  4  Id.  132  ;  Woolcock  agt.  Hart,  1  Paige, 
185  ;  Aldrioh  agt.  Cooper,  8  Ves.  382,  and  notes  in  Lea.  Ca.  in 
Eq.  3  Am.  ed.  276,  et  seq.).  The  Park  Bank,  therefore,  has 
a  right  to  receive  its  share  of  the  proceeds  of  the  assigned 
property,  and  to  retain  and  enforce  the  collateral  securities 
which  it  holds  until  the  debt  due  it  shall  have  been  paid. 
The  question  is,  what  is  its  share  of  the  fund  now  in  the 
hands  of  the  assignees  ?  This  depends  on  the  interpreta- 
tion of  the  instrument  itself,  and  cannot  be  determined  upon 
any  notion  of  equity  or  equality,  for  the  court  has  no  power 
to  create  or  order  a  new  trust. 

The  trust  is  "  to  apply  the  proceeds  towards  the  payment 
of  the  persons  or  corporations,  holders  now  or  at  any  future 
time,  for  the  time  being,"  of  a  specified  class  of  notes  of  the 
assignors.  At  the  date  of  the  assignment  the  bank  held 
notes  belonging  to  this  class,  amounting  to  $23,500,  which 
were  secured  by  a  pledge  of  notes  of  other  parties.  The 
bank  has  since  collected  $16,330.98,  on  account  of  these  col- 
laterals, leaving  due  $9,573,25.  The  law  applied  these  col- 
lections to  the  payment  of  the  principal  debt,  so  that  the 
bank  has  ceased  to  be  the  holder  of  the  notes  thus  paid.  I 
think  the  meaning  of  the  assignment  is,  that  the  assignees 
shall  pay  debts  outstanding  at  the  time  of  the  execution  of 
the  trust,  and  not,  as  was  contended  by  the  counsel  for  the 
bank,  that  they  shall  make  a  distribution  on  the  basis  of  the 
original  indebtedness. 

The  referee's  report  on  this  point  is  confirmed.  But  the 
referee  erred  in  relation  to  the  proposed  sale  of  the  collater- 
als still  held  by  the  bank.  There  may  be  a  decree  for  the 
sale  of  the  interest  of  the  assignors  hi  them.  But  the  court 
cannot  interfere  with  the  right  of  the  bank  to  collect  them. 

A  decree  will  be  prepared  and  settled. 
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NEW  YORK  SUPERIOR  COURT. 

ERNST  METTLESTADT,  by  his  guardian  LEOPOLD  METTLESTADT, 
appellant  agt.  THE  NINTH  AVENUE  RAILOAD  COMPANY, 
respondents. 

It  cannot  be  stated  as  a  general  rule,  that  a  passenger  who  leaves  a  railroad  car 
while  in  motion,  and  is  thereby  injured,  is  guilty  of  negligence  as  a  matter  of 
law. 

Where  a  boy  about  fourteen  years  of  age,  was  riding  upon  the  top  of  a  city  rail- 
road car,  as  a  passenger — the  car  being  full  inside — having  paid  his  fare,  and 
on  arriving  at  the  corner  of  a  certain  street,  requested  the  driver  to  stop  as  he 
wished  to  get  off,  but  the  driver  did  not  stop,  and  on  going  about  half  the  block 
at  a  moderate  speed,  the  boy  undertook  to  get  off  the  car,  and  in  doing  so  the 
driver  caught  him  by  his  head — pulled  off  his  cap  and  struck  at  him  with  his 
whip,  and  in  attempting  to  avoid  the  blow  from  the  whip  the  boy  fell  under  the 
car  and  had  one  foot  run  over  and  severely  injured  : 

Held,  that  these  facts  appearing  in  evidence  on  the  trial,  the  case  should  have 
been  submitted  to  the  jury.  A  judgment  of  dismissal  of  the  complaint,  on  the 
ground  that  the  getting  off  the  car  while  in  motion,  was  negligence  on  the  part 
of  the  plaintiff,  reversed,  and  a  new  trial  ordered,  with  costs  to  abide/the  event. 

Heard  at  General  Term  in  May,  1866.  Decided  in  Febru- 
ary, 1867. 

Before  ROBERTSON,  C.  J.,  MONELL  and  GARVIN,  Justices. 

THE  plaintiff  and  his  companion,  a  boy  about  the  same 
age,  on  the  7th  day  of  September,  1865,  got  on  to  one  of  the 
defendants  one-horse  cars  at  Lispenard  street,  for  the  pur- 
pose of  being  taken  to  Forty-third  street,  and  paid  their  fare. 

Just  before  they  arrived  at  Forty-third  street  the  plaintiff 
requested  the  conductor  and  driver  to  stop  the  car,  and  let 
him  off  at  Forty-third  street.  The  conductor  did  not  stop 
the  car  at  Forty-third  street,  as  requested.  The  plaintiff's 
companion  got  off  at  Forty- third  street  safely,  while  the  car 
was  in  motion. 

The  plaintiff  having  been  carried  beyond  Forty-third 
street,  attempted,  when  about  the  middle  of  the  block  between 
Forty-third  and  Forty-fourth  streets,  to  get  off  the  car,  the 
driver  still  persisting  in  his  refusal  to  stop  and  let  him  off. 

As  the  plaintiff  started  to  get  off,  the  conductor  took  off 
the  plaintiff's  cap  ;  and  as  he  reached  up  one  hand  to  get 
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his  cap,  the  driver  struck  him  with  his  whip.  The  plaintiff 
in  attempting  to  avoid  the  blow  fell,  and  the  wheel  of  the  car 
passed  over  his  foot,  and  injured  it  severely. 

On  the  trial,  before  Mr.  Justice  JONES  and  a  jury,  after 
these  facts  were  proved,  the  court  on  defendants'  motion  dis- 
missed the  complaint,  giving  the  following  opinion  : 

JONES,  J.  I  think  the  plaintiff  must  be  non-suited.  The 
facts  are  all  conceded,  and  the  question  is  a  question  of  law. 
I  think  the  getting  off  the  car  while  in  motion,  was  negli- 
gence on  the  part  of  the  plaintiff.  It  is  true,  it  is  difficult 
to  get  these  cars  to  stop  either  to  get  off  or  on,  and  perhaps 
it  would  be  well  to  sustain  actions  of  this  sort,  for  the  pur- 
pose of  preventing  the  employment  of  drivers  and  conduc- 
tors by  railroad  companies,  that  will  not  accommodate  the 
public  by  stopping.  I  do  not  feel  inclined  to  go  against  what 
I  have  understood  always  to  be  the  law  in  cases  of  this  kind, 
for  the  purpose  of  establishing  a  doctrine  with  a  view  of 
compelling  stoppages.  If  that  is  to  be  accomplished  in  any 
way,  it  must  be  accomplished  in  some  other  way,  either  by 
application  to  the  legislature  or  to  the  common  council,  or 
by  some  other  means  that  may  be  devised.  The  legislature 
may  have  power  to  pass  an  act  that  in  case  the  drivers  do 
not  stop,  the  corporations  shall  be  liable  for  ah1  damages 
resulting  from  it.  I  do  not  see  why,  upon  principle,  the 
defendant  should  not  be  equally  as  liable  for  damage 
incurred  by  attempting  to  get  on  a  car  in  motion,  when  the 
driver  rsfuses  to  stop,  as  by  getting  off  a  car  in  motion,  when 
the  driver  refuses  to  stop.  In  either  case,  it  may  be  equally 
as  important  for  him  to  get  on  the  car  as  to  get  off  the  car. 

I  therefore  think  this  motion  must  be  granted,  and  I  will 
direct  the  exceptions  to  be  heard  in  the  first  instance  at  the 
general  term. 

IRA  D.  WARREN,  for  appellant. 

I.  The  court  erred  in  dismissing  the  complaint.  The  ques- 
tion whether  or  not  the  plaintiff  was  negligent,  from  all  the 
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facts  proved,  was  one  peculiarly  for  the  jury,  and  should  have 
been  submitted  to  them  under  proper  instructions. 

Negligence  is  "  the  omission  of  that  degree  of  care  which 
a  man  of  common  prudence  takes  of  his  own  concerns." 
(Keller  agt  The  N.  Y.  C.  R.  R.  Co.  Court  of  Appeals,  24  How. 
173  ;  BurriWs  Law  Dictionary,  741.) 

Whether,  under  the  circumstances  of  this  case,  the  plain- 
tiff omitted  to  act  with  common  prudence,  was  a  fact  which 
should  have  been  left  to  the  jury. 

The  plaintiff  had  a  right  to  get  out  of  the  car  at  Forty- 
third  street,  and  the  company  were  guilty  of  a  gross  viola- 
tion of  their  duty  towards  him  in  keeping  their  car  in  motion 
when  he  requested  them  to  stop. 

Whether  it  was  an  omission  of  common  prudence  to  get 
off  the  car  under  such  circumstances,  is  just  such  a  question 
as  should  have  been  left  to  the  jury.  (Bernhardt  agt.  R.  and 
S.  R.  R.  Co.  32  Barb.  169 ;  see  opinion  of  Justice  JOHNSON  ; 
Ireland  agt.  0.  and  H.  P.  R.  R.  Co.  3  Kern.  533 ;  Mayor  agt. 
BrooUyn  City  R.  R.  Co.  36  Barb.  241 ;  Clark  agt.  Eighth  Av. 
R.  R.  Co.  32  Barb.  657 ;  Fero  agt.  B.  and  S.  L.  R.  R.  Co.  22 
N.  Y.  209  ;  Bud  agt.  N.  Y.t  C.  R.  R.  Co.  31  N.  Y.  319 ;  Been 
agt.  Housatonic  R.  R.  Co.  19  Conn.  566 ;  2  Smith  &  Bates' 
Am.  R.  R.  Cases,  114.) 

II.  It  is  not  such  concurring  negligence  for  a  passenger  to 
get  off  a  street  car  while  in  motion,  when  he  has  previously 
requested  the  conductor  to  stop,  and  he  refuses  to  do  so  at 
the  proper  time  and  place,  as  to  deprive  him  of  his  action 
for  damages,  in  case  the  damages  were  the  result  of  their 
refusal  to  stop  the  car. 

The  fault  is  all  with  the  company.  Had  they  stopped  the 
car,  as  they  were  bound  to  do,  no  accident  could  have 
occurred.  This  case  differs  from  any  reported  case,  as  in 
this  case  the  defendants  had  control  of  the  plaintiff's  person, 
and  his  action  was  brought  about  by  conduct  of  the  com- 
pany while  grossly  violating  their  duty  towards  him.  Hav- 
ing by  their  own  conduct  induced  his  action,  they  cannot 
now  attribute  that  action  to  him  as  negligence.  In  other 
words,  the  author  of  a  wrong,  who  has  put  a  person  in  a 
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position  in  which  he  had  no  right  to  put  him,  shall  not  take 
advantage  of  his  own  illegal  act  (Broom's  Legal  Max.  4dh  ed. 
204). 

HE.  Assuming  that  the  plaintiff  was  negligent  in  getting  off 
the  car  while  it  was  in  motion,  yet  "  where  the  defendants' 
negligence  was  the  proximate,  and  that  of  the  plaintiff  remote, 
the  plaintiff  is  entitled  to  recover."  (Button  agt.  H.  R.  R. 
R.  Co.  18  N.  T.  248 ;  Caldwett  agt.  Indianapolis  R.  R.  Co.) 

The  plaintiff's  companion  had  got  off  the  car  while  it  was 
in  motion,  safely.  When  the  plaintiff  attempted  to  get  off, 
the  driver  took  him  by  the  hair,  and  took  off  his  cap.  He 
reached  up  one  hand  to  get  his  cap,  and  as  he  did  so  the 
driver  struck  him  with  his  whip.  In  trying  to  avoid  the 
blow,  he  fell  and  was  injured. 

It  appears  from  the  evidence  that  the  accident  was  directly 
and  wholly  attributable  to  the  driver's  conduct  in  playing 
with  the  boy  and  neglecting  his  duty. 

Whether  the  accident  was  attributable  to  the  driver's  con- 
duct alone,  is  a  question  which  should  have  been  left  to  the 
jury  to  determine.  (Hogan  agt.  Eighth  Av.  R.  R.  Co.  15  N. 
T.  383 ;  KeUer  agt.  N.  T.  C.  R.  R.  Co.  24  How.  173.) 

IV.  The  judgment  should  be"  reversed,  and  a  new  trial 
ordered 

JOHN  W.  ASHMEAD,  for  respondent. 

First.  A  party  seeking  his  remedy  in  damages  caused  by 
the  negligence  of  another,  cannot  recover  if  his  own  negli- 
gence contributed  to  the  act.  The  burden  is  on  him  to  prove 
affirmatively  that  he  was  guiltless  of  any  negligence  contri- 
buting to  the  injury  (Butler  agt.  Hudson  River  Railroad  Co. 
18  N.  T.  248). 

Second.  "Negligence  is  the  violation  of  the  obligations 
which  enjoin  care  and  caution  in  what  we  do.  It  is  either 
omitting  to  do  something  that  a  reasonable  man  would  do, 
or  the  doing  something  that  a  reasonable  man  would  not  do, 
in  either  case  causing  mischief  to  a  third  person — not  inten- 
tionally, for  then  it  would  not  be  negligence."  (Per  Baron 
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ALDERSON,  in  Blyth  agt.  Birmingham  Water  Works,  36  English 
Law  and  Equity,  506,  508 ;  see  also  Carroll  agt.  New  York 
and  New  Haven  Bailroad  Co.  1  Duer,  571.) 

Third.  There  must  be  affirmative  proof  of  due  care  at  the 
very  time  of  the  accident,  and  it  is  said,  neither  the  urgency 
of  business  nor  the  calls  of  humanity  can  be  taken  into 
account  (Hyde  agt.  Jamacia,  1  Williams,  44). 

Fourth.  In  an  action  against  a  railroad  company  for  inju- 
ries, where  both  parties  are  at  fault,  the  test  of  the  defend- 
ants' liability,  no  design  being  attributed  to  them,  is  whether 
the  injury  could  have  been  avoided  by  ordinary  care  on  the 
part  of  the  plaintiff  (Brooks  agt.  Buffalo  Bailroad  Co.  25 
Barb.  600). 

Fifth.  If  the  injury  was  caused  by  the  concurring  negli- 
gence of  both  parties,  neither  can  recover  against  the  other, 
and  the  defendant  is  entitled  to  a  verdict  (Owen  agt.  Hudson 
River  Bailroad  Co.  7  Bosw.  N.  Y.  329). 

Sixth. — When  a  railroad  company  provides  a  platform  or 
other  safe  means  of  exit  from  their  cars  at  a  station,  it  is  the 
duty  of  passengers  to  leave  by  the  way  provided,  unless  it 
be  unsafe,  or  a  justifying  necessity  exists  to  escape  from 
peril  or  injury  to  life  or  limb ;  and  it  is  error  to  admit  evi- 
dence to  be  given  to  the  jury,  that  persons  were  in  the  habit 
of  getting  out  of  the  car  on  the  side  opposite  the  platform 
(Pennsylvania  Railroad  Co.  agt.  Zebe  and  wife,  37  Penn.  430). 

Seventh  In  order  to  maintain  an  action  against  a  corpo- 
ration for  an  injury  sustained  while  leaving  the  cars,  the 
plaintiff  must  show  that  he  exercised  due  care ;  that  the  cor- 
poration were  wanting  in  ordinary  care,  and  that  such  negli- 
gence was  the  cause  of  the  injury ;  and  if  he  attempts  to 
leave  the  cars  after  they  have  started,  or  finding  them  in 
motion  as  he  is  going  out,  persists  in  making  progress  to  get 
out,  and  his  attempt  causes  or  contributes  to  his  injury,  he 
cannot  recover  (Lucas,  Administrator  agt.  Neio  Bedford  and 
Taunton  Bailroad  Co.  6  Gray,  64). 

Judge  METCALF,  in  delivering  the  opinion  of  the  court,  says : 
"  It  is  objected  to  the  first  of  these  rulings,  that  it  assumed 
what  should  have  been  left  to  the  jury ;  that  Mrs.  Lucas  was 
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not  entitled  to  special  notice  of  the  starting  of  the  train. 
We  have  already  disposed  of  this  objection  by  deciding  that 
she  was  not  entitled  to  such  notice.  It  is  further  objected, 
that  the  effect  of  this  was,  that  Mrs.  Lucas  was  wanting  in 
ordinary  care  in  not  leaving  the  cars  before  their  time  of 
starting.  But  this  was  not  its  precise  effect.  Its  effect  was, 
that  she  was  wanting  in  ordinary  care  in  attempting  to  leave 
the  cars  when  they  were  in  motion.  And  of  this  it  is  impos- 
sible for  us  to  entertain  a  doubt." 

He  then  adds  :  "  The  other  objection  to  the  second  ruling, 
that  it  left  to  Mrs.  Lucas  no  locus  penitentice,  is  to  be  answered 
in  the  same  manner  as  the  first  objection.  The  exception 
states  that  she  went  out  of  the  door  of  the  car  on  the  plat- 
form, after  the  cars  had  begun  to  move." 

On  a  review  of  the  decisions,  we  think  the  following  pro- 
positions of  law  are  fully  established : 

first.  That  a  party  who  attempts  to  get  off  a  railroad  car 
while  it  is  in  motion,  or  seeing  it  in  motion,  persists  in  getting 
off,  and  is  injured  in  so  doing,  is  guilty  of  such  negligence 
in  law  as  will  defeat  his  action. 

Second.  That  the  only  adjudicated  exception  to  the  above 
rule  is,  when  a  passenger  is  upon  a  train,  and  he  sees  two 
trains  approaching  upon  the  same  track,  at  such  a  rate  of 
speed  as  will  make  a  serious  collision  inevitable,  then  the 
imminent  peril  to  which  he  is  exposed  will  justify  him  in 
quitting  the  car,  and  making  an  attempt  to  save  his  life. 

Third.  That  the  same  rule  of  law  upon  the  subject  of 
negligence,  which  will  defeat  the  action  of  an  adult  person, 
will  be  applied  in  its  full  significance  to  a  minor  above  the 
age  of  fourteen  years. 

Fourth.  That  the  negligence  on  the  part  of  a  plaintiff, 
which  contributed  to  produce  an  injury,  and  which  will  defeat 
his  action,  need  not  be  gross  negligence,  but  slight  negli- 
gence will  be  sufficient. 

Fifth.  The  defendant  may  have  been  guilty  of  gross  negli- 
gence, adequate  to  have  produced  all  the  injury  inflicted 
upon  the  plaintiff,  yet  if  the  plaintiff  by  slight  negligence, 
contributed  to  his  injury,  he  cannot  recover.  This  is  upon 
VOL.  XXXIL  28 
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the  principle  stated  by  Justice  SANDFORD,  in  Neal  agt.  OH- 
lett,  that  "for  anything  the  court  can  see,  although  the 
defendant's  negligence  was  gross,  and  fully  adequate  to  the 
production  of  the  injury,  yet  the  plaintiff 's  exercise  of  rea- 
sonable care  would  have  saved  him  from  its  consequences. 

Sixth.  When  injury  has  been  sustained,  and  both  parties 
are  in  fault,  and  no  design  is  imputable  to  the  defendant,  the 
true  test  of  the  defendant's  liability  is,  could  the  injury  have 
been  avoided  by  ordinary  care  on  the  plaintiff's  part  ?  If  it 
could,  he  must  bear  it. 

To  the  foregoing  may  be  added  point — 

Seventh.  That  if  the  occurrence  for  which  the  plaintiff  sues 
was  a  mere  accident,  happening  without  negligence  on  the 
part  of  the  servant  of  the  defendant,  then  the  plaintiff  is  not 
entitled  to  recover  (1  Hilliard  on  Torts). 

Eighth.  When  the  suit  is  brought  against  the  employer  for 
the  negligence  of  his  servant,  the  injury  must  arise  in  the 
course  of  the  execution  of  some  service  lawful  in  itself,  but 
negligently  performed ;  and  not  in  a  wanton  violation  of  law 
by  the  servant,  although  occupied  about  the  business  of  his 
employer  (Moor  agt.  Sanborne,  2  Mich.  519). 

Ninth.  It  must  appear  either  that  the  master  commanded 
the  unlawful  act,  or  that  the  injury  resulted  from  the  negli- 
gence of  the  servant  while  he  was  actually  employed  in  his 
master's  service  (Douglas  agt.  Stevens,  18  Miss.  362).  He  is 
not  liable  for  the  willful  wrong  or  trespass  of  the  servant 
(Hilliard  on  Torts,  524). 

By  the  court,  GARVIN,  J.  The  plaintiff  in  this  case,  in  Sep- 
tember, 1865,  was  on  the  top  of  one  of  the  cars  of  the  defend- 
ant as  a  passenger,  where  there  were  two  others,  with  the 
driver.  After  descending  from  the  car  one  of  its  wheels 
passed  over  his  foot  and  injured  him,  for  which  injury,  and 
the  damage  resulting  therefrom,  this  action  is  brought. 

Upon  the  trial  the  court  dismissed  the  complaint,  on  the 
ground  that  the  plaintiff  was  guilty  of  negligence,  such  as 
to  defeat  the  action.  The  questions  presented  in  this  case 
upon  the  facts,  are  of  such  a  character  as  should  have  been 
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submitted  to  the  jury.  It  is  not  entirely  clear  the  plaintiff 
would  have  left  the  car  at  the  time  he  did,  had  it  not  been 
for  the  conduct  of  the  driver.  The  motion  of  the  car  doubt- 
less produced  the  injury  ;  or  in  other  words,  if  the  car  had 
been  stationary  the  wheel  would  not  have  passed  over  his 
foot.  If  the  driver  had  stopped  and  let  the  plaintiff  off,  no 
such  injury  would  have  occurred. 

It  was  a  clear  case  of  negligence  on  the  part  of  the  defend- 
ant, but  this  is  not  enough  to  entitle  the  plaintiff  to  recover ; 
the  plaintiff  must  come  into  court  without  fault  on  his  part. 
It  was  the  duty  of  the  driver  to  stop  the  car  when  requested 
by  passengers,  and  let  them  off;  but  if  he  does  not  do  so, 
this  would  not  authorize  a  passenger  to  negligently  expose 
himself  to  injury  by  jumping  from  the  car  when  in  rapid 
motion,  such  as  to  be  dangerous  to  life  or  limb. 

Whether  the  plaintiff  would  have  got  off  the  car  had  there 
been  no  interference  with  him  by  the  driver,  is  not  upon  the 
evidence  so  free  from  doubt  as  to  authorize  the  dismissal  of 
the  complaint  for  negligence  on  the  part  of  the  plaintiff. 
If  the  plaintiff  left  the  car  voluntarily,  without  interference 
on  the  part  of  the  driver,  that  might  constitute  such  negligence 
as  to  defeat  the  action,  provided  the  car  was  moving  at  a 
high  rate  of  speed.  •  But  if  he  merely  rose  up  preparatory 
to  leaving,  indicating  to  the  driver  his  determination  to  leave 
the  car,  in  addition  to  the  request  he  had  already  made,  and 
thus  induce  the  driver  to  stop  ;  and  then  the  driver  pulled 
off  his  cap,  and  twice  struck  at  him  with  a  whip,  and  in 
dodging,  plaintiff  fell  from  the  car  and  received  the  injury 
complained  of,  would  present  a  very  different  case,  and  one 
upon  which  the  court  would  not  have  been  justified  in  dis- 
missing the  complaint.  This  version  of  the  case  might  have 
been  adopted  by  the  jury,  and  we  think  is  sustained  by  the 
evidence  before  us.  Certain  facts  are  undisputed : 

1st.  The  plaintiff  was  a  passenger  upon  the  top  of  the  car. 

2d.  The  driver  refused  to  stop  the  car  when  requested. 

3d.  Plaintiff  left  the  car  while  it  was  in  motion ;  but 
whether  plaintiff  left  at  the  time  he  did  of  his  own  free  will, 
or  whether  his  action  was  precipitated  by  the  conduct  of  the 
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driver  is  not  certain,  although  there  was  evidence  tending  to 
prove  it  of  such  a  character,  that  undisputed  as  it  was,  in 
the  absence  of  the  testimony  of  the  driver,  that  would  have 
justified  the  jury  in  so  finding.  This  question  should  have 
been  submitted  to  the  jury. 

The  evidence  also  shows  that  the  car  was  moving  at  a  slow 
rate  of  speed,  and  although  the  plaintiff  was  upon  the  top 
of  the  car,  it  was  a  question  for  the  jury  to  say  whether  the 
plaintiff  was  guilty  of  a  want  of  ordinary  care  and  caution, 
in  descending  from  the  car  under  such  circumstances.  It  is 
often  quite  as  safe  to  step  from  a  car  in  motion,  as  if  it  were 
stationary ;  depending  upon  the  rate  of  speed  at  which  it  is 
moving.  A  car  may  be  under  such  rapid  headway  as  to  make 
it  imminently  dangerous  for  passengers  to  leave  it.  It  is  not 
any  particular  rate  of  speed  by  which  the  conduct  of  the 
passengers  is  to  be  regulated  in  entering  or  leaving  cars,  that 
governs ;  but  the  rule  is,  that  of  exercising  ordinary  care  and 
caution  under  the  circumstances  surrounding  them. 

It  cannot,  therefore,  be  said  that  the  plaintiff,  as  a  matter 
of  law,  was  guilty  of  negligence  in  leaving  the  car  while  in 
motion,  even  if  done  voluntarily.  Nor  can  it  be  successfully 
contended,  that  being  upon  the  top  of  the  car  was  evidence 
of  negligence,  for  he  was  called  up  there  by  the  driver,  the 
car  being  full  in  the  inside. 

Thus  far  we  have  considered  the  case  upon  the  evidence  of 
the  plaintiff,  in  connection  with  the  undisputed  facts  of  the 
case.  "We  think  the  evidence  of  the  plaintiff  was  suscepti- 
ble of  a  construction  entirely  consistent  with  such  want  of 
negligence  on  his  part,  as  to  have  required  the  submission 
of  the  case  on  his  part  to  the  jury. 

But  there  is  another  view  of  this  case  which  is  equally 
controlling.  The  witness  Hass,  testified :  "  I  saw  the  dri- 
ver take  hold  of  the  boy  by  the  head  and  by  the  cap  ;  he 
took  his  cap  away,  then  he  let  him  have  the  cap  ;  then  he 
hit  him  with  the  whip ;  the  car  was  going  at  slack  rate  of 
speed ;  I  saw  the  boy  trying  to  get  off ;  after  the  driver  hit 
the  boy,  he  tried  to  dodge  the  blow  of  the  whip  (probably 
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the  second  blow),  and  by  so  doing,  he  fell  and  got  under  the 
car." 

This  evidence  should  have  been  submitted  to  the  jury  in 
connection  with  the  testimony  of  the  plaintiff ;  for  whether 
this  conduct  of  the  driver  was  willful  or  negligent,  or  other- 
wise, if  the  plaintiff  was  without  fault,  the  defendants  are 
liable  for  such  injuries  done  while  driving  a  vehicle  for  the 
conveying  of  passengers,  in  the  same  manner  as  the  driver 
would  be  liable  himself  (1  B.  S.  §§  6  and  7,  p.  649). 

If  the  jury  had  found  upon  these  facts,  that  the  act 
was  willful  or  wanton  on  the  part  of  the  driver,  the  plaintiff 
would  have  been  entitled  to  recover.  We  must,  therefore, 
sustain  the  exceptions  taken  by  the  plaintiff,  and  order  a  new 
trial,  with  costs  to  abide  the  event. 

Judgment  reversed. 


CITY  COUKT  OF  BROOKLYN. 

IN  THE  MATTER  OF  THE  HABEAS  COEPUS  IN  BEHALF  OF  JOHN  H. 
,  LOCKWOOD. 

The  service  of  a  summons  upon  a  member  of  a  military  company,  to  appear  before 
a  court  martial,  must  be  made  personally,  or  by  leaving  such  summons  at  the 
residence  of  the  party  to  be  served.  A  service  made  by  leaving  the  summons 
at  the  office  or  place  of  business  of  the  party,  does  not  give  the  court  martial 
jurisdiction  of  the  matter. 

March  Term,  1867. 

Before  Eon.  GEORGE  G.  REYNOLDS,  City  Judge. 

THE  petitioner  was  a  member  of  the  Thirteenth  Regi- 
ment National  Guard,  S.  N.  Y.,  and  was  guilty  of  certain 
delinquencies  in  non-payment  of  fines,  and  non-attendance 
at  parades  and  drills. 

A  court  martial  was  ordered,  pursuant  to  the  laws  of  1862, 
and  the  petitioner  was  summoned  to  appear  before  the  court 
martial  and  show  cause  why  he  should  not  be  fined. 

The  petitioner  failed  to  appear  before  the  court  martial, 
and  was  fined  the  sum  of  $36,  and  a  warrant  was  issued  for 
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the  collection  of  the  fine,  and  in  default  of  sufficient  goods 
and  chattels,  from  which  to  collect  said  fine,  to  take  the  body 
of  the  petitioner.  Under  said  warrant  petitioner  was 
arrested.  An  application  was  made  for  a  writ  of  habeas  cor- 
pus, which  was  granted,  and  petitioner  was  brought  before 
Hon.  GEORGE  G.  BEYNOLDS,  City  Judge. 

THOMAS  E.  PEABSALL,  and 
JESSE  JOHNSON,  far  petitioner, 

Claimed  that  the  proceedings  of  the  court  matial  were  void 
because  the  summons  to  appear  before  the  court  martial  was 
served  upon  a  person  in  charge  of  the  office  of  the  peti- 
tioner, when  the  law  requires  the  same  to  be  served  "  per- 
sonally, or  by  leaving  such  summons  at  the  residence  of  the 
party  to  be  served."  (See  Sess.  Laws  of  1862,  chap.  477, 
§  210.) 

P.  S.  CBOOK,  for  the  military  authorities. 

BEYNOLDS,  City  Judge.  The  prisoner  is  discharged  on  the 
ground  that  the  court  martial  did  not  acquire  jurisdiction  to 
try  the  relator. 

The  statute  (Laws  of  1862,  chap.  477,  §  210),  requires  the 
service  of  summons  to  appear  before  the  court  to  be  made 
personally  or  by  leaving  such  summons  at  the  residence  of 
the  party  to  be  served. 

In  the  case  of  the  relator,  the  summons  was  left  at  22 
Court  street,  which  is  not  shown  to  have  been  his  residence, 
and  in  fact  was  conceded  on  the  argument,  was  his  office. 

The  relator  did  not  appear  in  response  to  the  summons, 
and  his  case  was  never  properly  before  the  court  martial  for 
trial 
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COUKT  OF  APPEALS. 

HENRY  H.  BABCOCK  and  others,  respondents  agt.  FRANCIS  A. 
UTTER,  impleaded  with  others,  appellant. 

A  mere  license  is  in  its  very  nature  revocable. 

If  &  parol  license  be  coupled  with  a  grant,  so  as  to  be  essential  to  the  enjoyment 
of  the  thing  granted,  then  the  license  may  become  irrevocable. 

But  if  a  parol  license  be  coupled  with  a  grant  by  parol  of  that  which  can  only  be 
effectually  granted  by  deed,  then  the  license  remains  a  mere  license,  and,  there- 
fore, capable  of  being  revoked. 

A  riparian  owner,  by  license  of  owners  above,  on  the  same  stream,  enters  upon 
their  lands,  and  constructs  there  a  dam  and  a  canal  to  flow  on  hia  lands  and 
work  his  mill :  Held,  that  the  license  was  revocable. 

The  contrary  doctrine  considered  to  be  equally  in  conflict  with  the  common  law 
rule  that  an  easement  can  only  be  created  by  deed ;  with  the  statute  of  frauds, 
prohibiting  the  conveyance  of  any  interest  in  lands  other  than  short  leases, 
without  writing ;  and  with  the  statute  requiring  deeds  for  the  conveyance  of 
freehold  interests. 

Nor  is  the  licensor's  right  of  revocation  impaired  by  the  fact  that  the  licensee, 
relying  upon  the  license,  had  erected  expensive  works  upon  his  own  land,  the 
value  of  which  depended  on  the  use  of  the  canal  and  dam. 

The  principle  that  the  owner  of  lands  who  encourages  another  to  expend  money 
upon  them  under  an  erroneous  opinion  of  title,  is  estopped  from  afterward  assert- 
ing his  legal  rights,  is  inapplicable  to  this  case.  Where  there  is  no  fraud  on  the 
part  of  the  owner  of  the  land,  and  the  person  making  the  expenditure  knows  the 
state  of  the  title,  he  makes  it  at  his  peril,  and  acquires  no  equitable  rights 
against  the  owner  thereby.  Mumford  agt.  Whitney  (15  Wend.  380)  reaffirmed 
Eenick  agt.  Kem  (US.  &  E.  267),  disapproved. 

Where  one,  hi  pursuance  of  a  license,  enters  upon  another's  land,  and  constructs 
a  dam  and  canal,  and  keeps  the  same  in  repair,  there  is  no  adverse  possession  ; 
there  can  be,  therefore,  no  presumption  of  a  grant  arising  from  lapse  of  time. 

A  license  is  a  merely  personal  right,  and  is  not  susceptible  of  conveyance. 

A  mortgage,  therefore,  of  a  mill,  the  water  power  of  which  depends  partly  upon 
parol  license  and  partly  upon  grant,  will  not  give  the  mortgagee  title  to  the 
former  part. 

But  where  the  mortgage  conveys  the  premises  upon  which  the  mill  stands,  describ- 
ing them  by  metes  and  bounds,  but  contains  no  reference  to  the  mill,  nor  the 
word  "  appurtenances,"  or  any  equivalent  expression,  it  conveys,  nevertheless, 
such  right  to  the  water  power  as  the  mortgagor  possesses,  not  depending  upon 
mere  license,  although  such  right  may  entend  beyond  the  premises  actually 
described  in  the  mortgage.  The  instrument  must  be  interpreted  as  though 
executed  and  delivered  in  view  of  the  premises,  and,  therefore,  to  convey  the 
mill,  as  such,  with  whatever  gave  it  its  value  as  a  mill,  and  which  the  grantor 
had  power  to  convey. 

Where  the  owner  of  land  upon  a  mill  stream,  ad  medium  jUum  aquas,  conveys  the 
land  by  metes  and  bounds,  "  beginning  at  a  stake  on  the  bank  of  the  river,"  run- 
ning thence  by  courses  and  distances  around  the  farm,  until  it  comes  again  "to 
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the  U.  river,"  and  runs  "  thence  down  the  bank  of  the  river  as  it  winds  and 
tarns,  to  the  place  of  beginning,"  the  title  to  the  river  and  the  land  covered  by 
it,  remains  hi  the  grantor. 

March  Term,  1864. 

THIS  action  was  commenced  by  the  plaintiffs  in  the  supreme 
court  in  equity,  in  September,  1847,  to  have  their  right  to  a 
stream  of  water  declared  and  established  ;  to  obtain  a  per- 
petual injunction  against  the  diversion  of  the  stream  from 
their  factory,  and  to  recover  damages  for  previous  diversions. 

The  facts  appearing  from  the  pleadings  and  the  report  of 
the  referee,  before  whom  the  cause  was  tried,  so  far  as  they 
have  any  material  bearing  upon  the  questions  presented  on 
the  appeal,  are  substantially  as  follows  : 

On  and  prior  to  April  1,  1820,  William  Utter,  one  of  the 
defendants,  was  the  owner  of  eleven  acres  of  land  in  the 
town  of  Plainfield,  Otsego  county,  and  also  of  another  lot 
of  four  acres,  north  of  and  adjoining  the  eleven  acres  ;  both 
pieces  being  bounded  on  the  west  by  the  west  branch  of 
Unadilla  river.  In  the  year  1821,  said  Utter,  in  contempla- 
tion of  erecting  carding  and  cloth-dressing  works  on  the 
eleven  acres,  constructed  a  dam  across  said  west  branch,  on 
lands  some  distance  north  of  his  own,  which  were  owned  by 
Henry  Clarke,  on  the  west  side,  and  by  Isaiah  Hilliard,  on  the 
east  side  of  said  branch. 

During  the  same  year  he  constructed  a  canal  from  said 
dam,  southerly  across  the  lands  of  said  Hilliard,  of  Thier 
Johnson,  and  the  two  pieces  of  four  and  eleven  acres  before 
mentioned,  to  the  southerly  side  of  the  eleven  acres,  for  the 
purpose  of  propelling  machinery  thereafter  to  be  placed  on 
said  premises,  with  water  to  be  drawn  from  the  dam,  through 
said  canal. 

In  1821  or  1822,  he  erected  on  the  eleven  acres,  a  saw  mill, 
and  carding  and  cloth-dressing  works,  and  placed  therein 
machinery  proper  to  be  used  in  such  works,  and  put  the  same 
in  operation,  the  propelling  power  being  the  water  drawn 
from  the  dam  through  said  canal. 

In  1824,  he  obtained  from  Isaiah  Hilliard,  a  lease  for  the 
term  of  ten  thousand  years,  of  three-quarters  of  an  acre  of 
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land,  on  which  the  east  end  of  the  dam  stood,  together  with 
the  right  of  flowing  so  much  of  the  land  of  said  Hilliard,  as 
would  be  flowed  by  a  dam  five  feet  six  inches  high,  measur- 
ing from  the  bed  of  the  stream,  at  ^n  annual  rent  of  seven 
dollars.  The  canal  was  made  over  the  lands  embraced  in 
this  lease. 

Henry  Clarke  verbally  consented  to  the  abutting  of  the 
west  end  of  the  dam  on  his  land,  and  the  canal  was  con- 
structed across  the  land  of  Thier  Johnson,  with  his  assent  ; 
and  the  license  so  given  by  Clarke  and  Johnson,  the  referee 
finds  has  never  been  revoked. 

William  Utter,  and  those  claiming  under  him,  used  said 
saw  mill  and  clothing  works,  and  carried  on  the  business  of 
sawing  lumber  and  dressing  cloth  therein,  by  means  of  water 
drawn  through  said  canal,  and  from  no  other  source,  until 
August,  1831,  and  there  was  no  other  source  from  which 
water  for  that  purpose  could  be  obtained. 

In  August,  1831,  said  Utter  executed  and  delivered  to 
William  Johnson,  a  mortgage  upon  the  eleven  acres  upon 
which  the  mills  and  machinery  stood,  describing  them  by 
metes  and  bounds,  but  without  the  word  "  appurtenances," 
or  other  equivalent  words,  and  without  any  reference  to  the 
mills  or  machinery,  or  any  improvements  upon  the  land. 
The  mortgage  was  duly  acknowledged  and  recorded,  and 
became  a  valid  lien  upon  the  premises.  At  the  time  when 
the  mortgage  was  given,  the  mills  and  machinery  were  in 
use,  and  the  water  for  propelling  such  machinery  was  drawn 
from  said  canal. 

On  the  15th  of  December,  1834,  there  was  due  to  Johnson 
upon  the  mortgage,  $2,611.55,  and  he  thereupon  proceeded  to 
foreclose  the  mortgage  by  advertisement,  pursuant  to  the 
statute  ;  and  on  the  2d  of  June,  1835,  the  premises  were  sold 
at  auction,  in  accordance  with  the  advertisement,  and  pur- 
chased by  the  mortgagee.  Johnson,  by  his  tenants,  occu- 
pied the  said  premises,  mills  and  machinery,  from  the  time 
of  his  purchase  until  April  10,  1846,  when  he  entered  into  a 
contract  with  the  plaintiff  Babcock,  for  the  sale  of  the  prem- 
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ises  to  him,  for  the  consideration  of  $1,100,  and  gave  him 
immediate  possession. 

In  the  following  August,  the  purchase  price  having  been 
paid,  Johnson,  by  quit-claim  deed  conveyed  the  premises  to 
Babcock,  who  in  November  thereafter,  conveyed  five-sixths 
thereof  to  his  five  co-plaintiffs  in  this  action,  the  purchase 
having  been  made  originally  for  the  use  of  all  those  parties. 

The  plaintiffs  removed  the  buildings  used  by  Utter  for  a 
saw  mill  and  clothing  works,  and  erected  in  their  stead  a  val- 
uable building  for  a  hoe  factory,  and  used  the  same  for  the 
manufacture  of  hoes,  propelling  the  machinery  with  water 
taken  from  the  dam  erected  by  Utter,  and  through  the  canal 
constructed  by  him. 

William  Utter  and  others,  who  occupied  the  eleven  acres, 
and  used  the  mills  and  machinery  thereon,  found  it  necessary 
on  several  occasions  to  repair  the  dam,  and  for  that  purpose 
to  use  gravel  from  a  pit  on  the  farm  of  Henry  Clarke,  or 
those  claiming  under  him  ;  and  before  making  such  repairs, 
on  some  of  those  occasions,  leave  to  go  upon  the  farm  to  get 
gravel  for  that  purpose,  was  asked  of  the  owners  or  occu- 
pants, and  granted.  On  some  two  or  three  or  more  occa- 
sions, while  William  Utter  was  in  possession,  permission  was 
asked  from  Henry  Clarke  to  go  upon  his  land  to  repair  the 
dam.  The  right  of  Utter,  and  those  claiming  under  him  to 
maintain  the  dam  and  canal,  or  ditch,  and  draw  water  through 
the  ditch,  was  never  called  in  question  by  any  of  the  owners 
of  the  lands  on  which  the  dam  abutted,  and  over  which  said 
canal  or  ditch  was  dug,  until  after  the  contract  was  entered 
into  between  Johnson  and  Babcock,  in  April,  1846,  for  the 
purchase  by  the  latter  of  the  eleven  acres. 

Henry  Clarke,  who  was  the  relative  and  intimate  friend 
of  William  Utter,  died  in  1831,  seized  of  the  farm  on  which 
the  west  end  of  the  dam  in  question  stood,  leaving  a  will  duly 
executed,  by  which  he  devised  the  farm  to  his  three  sons. 
On  the  27th  of  May,  in  the  same  year,  and  after  the  death 
of  their  father,  the  three  sons  conveyed  the  farm  to  Ethan 
Clarke,  one  of  the  defendants  in  this  action,  but  bounding 
him  by  the  westerly  bank  of  said  river,  instead  of  by  the 
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centre,  to  which  the  farm  extended,  as  described  in  the  patent 
from  the  state  to  said  Henry  Clarke.  The  material  part  of 
the  descriptive  portion  of  the  deed  to  Ethan  Clarke  is  as  fol- 
lows, viz  :  "  Beginning  at  a  stake  and  stones  on  the  west 
bank  of  Unadilla  river,  at  the  north  corner  of  widow  Clarke's 
farm  ;  thence  south  five  chains  and  thirteen  links,  to  a  stake 
and  stones  ;  thence,"  &c.,  giving  a  great  number  of  courses 
and  distances,  the  two  last  of  which  are  as  follows  :  "  thence 
north  eighty-five  degrees  east,  twenty-four  chains  and  thirty- 
four  links,  to  the  Unadilla  river  ;  thence  down  the  west  bank 
of  the  Unadilla  river,  as  it  winds  and  turns,  to  the  place  of 
beginning,  containing,"  &c. 

In  March,  1839,  William  Utter,  in  consideration  of  $50, 
assigned  to  the  defendant,  Francis  A.  Utter  and  Jacob  S. 
Utter,  the  above  mentioned  lease  from  Hilliard,  and  in 
August,  1846,  Jacob  S.  Utter  assigned  his  interest  to  said 
Francis  A. 

On  the  4th  of  May,  1846,  Ethan  Clarke,  the  grantee  above 
mentioned,  granted  to  said  Francis  A.  Utter,  by  an  instru- 
ment in  writing  under  his  hand  and  seal,  in  consideration  of  the 
sum  of  $15,  to  be  thereafter  annually  paid  by  said  Utter,  the 
exclusive  privilege  of  maintaining  so  much  of  the  aforesaid 
mill  dam  as  was  located  on  said  Clarke's  premises ;  also  the 
privilege  of  controlling  the  water  by  dams  and  dykes,  to  the 
centre  of  said  west  branch,  for  fifteen  rods  above  the  dam  ; 
also  the  privilege  of  controlling  said  water  down  said  west 
branch  along  its  banks,  to  the  centre  of  the  stream,  to  the 
south-east  corner  of  said  Clarke's  land ;  also  the  privilege 
of  taking  earth  or  gravel  from  the  bank,  as  had  been  there- 
tofore accustomed,  for  repairing  the  dam,  with  the  privilege 
of  access  to  the  gravel  bank. 

Before  this  lease  was  obtained,  Francis  A.  Utter  had  been 
informed  that  Babcock  had  a  contract  for  the  purchase  of 
the  mill  property  ;  and  some  time  in  May,  1846,  while  the 
plaintiffs  were  pulling  down  the  old  buildings,  preparatory 
to  the  erection  of  the  hoe  factory,  he  forbade  the  plaintiffs 
to  use  the  water  power,  claiming  to  own  the  water  right  him- 
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self  by  lease,  and  he  delivered  to  Babcock  a  written  notice 
to  the  same  effect,  in  August  thereafter. 

After  the  erection  of  their  new  factory,  the  plaintiffs  put 
the  machinery  therein  in  operation,  by  means  of  water  drawn 
from  said  dam  through  the  canal  before  mentioned,  and  the 
water  so  drawn  was  the  only  power  used  on  said  premises, 
from  the  time  of  the  construction  of  the  dam  and  canaL 
The  factory  would  be  substantially  valueless  without  the 
benefit  of  that  water  power,  and  the  said  premises  are  valu- 
able mainly  for  the  water  privilege  created  by  said  dam  and 
canal,  and  used  thereon. 

In  August,  1847,  the  defendant  Francis  A.  Utter,  employed 
the  other  defendants  in  this  cause,  to  obstruct,  and  they  did 
obstruct  the  flow  of  water  from  the  said  dam  to  the  plain- 
tiffs' factory ;  and  they  diverted  the  water  from  the  above 
mentioned  canal,  into  a  bulkhead  and  canal  constructed  by 
them  upon  the  opposite  side  of  the  river,  upon  the  farm  for- 
merly owned  by  Henry  Clarke.  Such  obstruction  and  diver- 
sion were  made  by  said  Francis  A.  Utter,  under  claim  of 
right,  under  and  by  virtue  of  the  lease  to  him  above  men- 
tioned. The  plaintiffs  were  interrupted  in  their  business  by 
such  diversion  for  the  space  of  twenty-three  days,  and  the 
damages  thereby  were  $50. 

Upon  these  facts  the  referee  found  as  conclusions  of  law : 

1.  That  William  Utter  having  constructed  the  dam  and 
canal,  with  the  license  of  the  then  owners  of  the  land,  on 
and  over  which  said  dam  and  canal  were  located,  and  hav- 
ing erected  mills,  and  placed  therein  machinery,  to  be  oper- 
ated with  the  water  obtained  from  said  dam  and  canal,  he 
and  his  grantees  were  entitled  to  the  use  of  said  water,  dam 
and  canal,  for  the  factory  then  on  said  premises,  and  that 
the  license  so  granted  was  irrevocable. 

2.  That  the  rights  of  Utter  to  said  dam,  canal  and  water, 
passed  to  Johnson,  the  mortgagee,  by  the  mortgage  from 
Utter  to  him,  and  the  foreclosure  and  sale  under  such  mort- 
gage. 

3.  That  Utter  and  those  claiming  under  him,  were  estopped 
from  asserting  any  claim  or  right  under  the  Hilliard  lease,  or 
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by  virtue  of  the  four  acres  lying  northerly  of  the  mill  prem- 
ises. 

4.  That  the  defendant  Francis  A.  Utter,  acquired  no  right 
to  divert  the  water  of  said  west  branch  by  virtue  of  tlje  lease 
from  Ethan  Clarke,  as  Clarke  had  no  title  to  the  waters  of 
said  branch. 

5.  That  the  plaintiffs  were  entitled  to  damages  for  the 
diversion  of  said  waters,  and  to  the  other  relief  thereafter 
in  the  report  mentioned. 

Then  followed  a  direction  for  judgment,  declaring  the  right 
of  the  plaintiffs  to  maintain  a  dam  across  the  west  branch, 
where  the  same  had  theretofore  stood,  at  the  height  at  which 
it  had  been  maintained ;  to  flow  so  much  land  as  had  been 
theretofore  flowed  by  said  dam,  and  to  maintain  a  canal  or 
ditch  from  said  dam  to  the  factory  of  the  plaintiffs,  at  the 
place  where  the  canal  had  been  located  and  used,  and  to 
draw  through  such  canal  to  their  hoe  factory,  the  quantity 
of  water  which  had  been  theretofore  drawn  through  the  same. 
And  that  the  defendants  be  perpetually  enjoined  from  divert- 
ing, or  in  any  manner  interfering  with  said  dam  and  canal, 
or  the  flow  of  water  in  and  along  the  said  canal.  Also,  that 
the  plaintiffs  were  entitled  to  recover  fifty  dollars  damages 
for  the  diversion  of  the  water,  and  costs,  against  Francis  A. 
Utter ;  and  that  the  complaint  should  be  dismissed  as  against 
the  defendants  William  and  Morris  "W.  Utter. 

Judgment  was  entered  in  accordance  with  the  directions 
of  the  report,  and  the  defendants  having  excepted  to  the 
conclusions  of  law  found  by  the  referee,  appealed  to  the  gen- 
eral term  of  the  supreme  court,  where  the  judgment  was 
affirmed,  and  the  defendant  Francis  A.  Utter,  appealed  to 
this  court. 

The  cause  was  submitted  on  printed  briefs  by, — 

PHILO  GEIDLET,  for  the  appellant. 
GARDNER  &  BURDICK,  for  the  respondents. 

HENRY  R.  SELDEN,  J.  The  first  question  presented  by  this 
case  is,  what  were  the  rights  of  William  Utter  in  this  water 
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power,  when  he  executed  the  mortgage  of  the  eleven  acres 
to  Johnson,  in  August,  1831  ?  It  is  in  effect  declared  by  the 
judgment,  that  the  construction  by  him  of  the  dam  and  the 
canal,  in  pursuance  of  the  license  of  Henry  Clarke  and 
Thier  Johnson,  the  construction  of  his  mills  on  the  eleven 
acres,  and  putting  his  machinery  therein  in  operation,  by 
water  drawn  from  the  river  by  means  of  such  dam  and  canal, 
gave  to  him  as  against  said  Clarke  and  Johnson,  and  per- 
sons claiming  under  them,  a  right  perpetually  to  maintain 
the  dam  and  canal,  and  use  the  water,  as  they  were  then 
maintained  and  used. 

This  judgment  rests  upon  the  position  that  the  license, 
after  the  construction  of  the  dam,  canal  and  mills,  was  irre- 
vocable. If  this  position  be  sustained,  then  the  parol  license 
by  means  of  the  expenditure  made  in  pursuance  of  it,  was 
deprived  of  its  character  as  a  license,  and  became  a  grant  in 
fee  of  the  rights  claimed  by  the  plaintiff. 

In  my  opinion,  this  conclusion  is  in  conflict  with  well 
established  principles.  There  are  many  cases  in  which 
licenses,  so  called,  and  perhaps  properly  so  called,  have  been 
regarded  as  grants,  in  consequence  of  their  character,  and 
of  what  has  been  done  under  them  ;  but  in  all  such  cases, 
with  the  exception  of  a  few  which  have  been  very  generally 
condemned,  (Browne  on  Stat.  of  Frauds,  §§  28,  29  ;  3  Kent's 
Com.  453,)  the  rights  which  have  been  established  were 
such  as  might  have  been  granted  by  parol.  Whenever  the 
right  claimed  was  such  as  could  not  be  created  by  parol,  it 
has  been  denied,  whatever  may  have  been  done  under  the 
license. 

The  nature  of  both  classes  of  licenses,  those  connected 
with  grants  capable  of  taking  effect  by  parol,  and  those  not 
thus  capable,  is  clearly  pointed  out  by  Baron  ALDEKSON,  in 
his  able  opinion  in  the  case  of  Wood  agt.  Leadbitter  (13  M. 
&  W.  838),  in  the  course  of  which  he  states  as  an  illustra- 
tion of  the  latter  class,  the  precise  case  now  under  consider- 
ation. He  says  (at  p.  845)  :  "  A  mere  license  is  revocable, 
but  that  which  is  called  a  license  is  often  something  more 
than  a  license ;  it  often  comprises,  or  is  connected  with  a 


NEW  YORK  PKACTICE  EEPOBTS.       447 

Babcock  agt.  Utter. 

grant,  and  then  the  party  who  has  given  it  cannot  in  general 
revoke  it,  so  as  to  defeat  his  grant  to  which  it  is  incident. 
*  *  *  But  where  there  is  a  license  by  parol,  coupled 
with  a  parol  grant,  or  pretended  grant,  of  something  which 
is  incapable  of  being  granted  otherwise  than  by  deed,  there 
the  license  is  a  mere  license  ;  it  is  not  an  incident  to  a  valid 
grant,  and  is,  therefore,  revocable.  Thus,  a  license  by  A. 
to  hunt  in  his  park,  whether  given  by  deed  or  by  parol,  is 
revocable  ;  it  merely  renders  the  act  of  hunting  lawful,  which 
without  the  license  would  have  been  unlawful.  If  the  license 
be  not  only  to  hunt,  but  also  to  take  away  the  deer  when  killed, 
this  is  in  truth  a  grant  of  the  deer,  with  a  license  annexed  to 
come  on  the  land ;  and  supposing  the  grant  of  the  deer  to 
be  good,  then  the  license  would  be  irrevocable  by  the  party 
who  had  given  it ;  he  would  be  estopped  from  defeating  his 
own  grant,  or  act  in  the  nature  of  a  grant.  But  suppose  the 
case  of  a  parol  license  to  come  on  my  lands,  and  there  to 
make  a  water  course  to  flow  on  the  lands  of  the  licensee. 
In  such  a  case  there  is  no  valid  grant  of  the  water  course, 
and  the  license  remains  a  mere  license,  and,  therefore,  capa- 
ble of  being  revoked.  On  the  other  hand,  if  such  a  license 
were  granted  by  deed,  then  the  question  would  be  on  the 
construction  of  the  deed  ;  whether  it  amounted  to  a  grant 
of  the  water  course,  and  if  it  did,  then  the  license  would  be 
irrevocable." 

The  cases  of  license  to  enter  upon  the  land  of  the  licensor, 
and  to  cut  and  remove  trees,  or  to  dig  and  carry  away  gravel, 
or  to  quarry  and  remove  marble,  and  the  like,  are  licenses 
of  the  class  first  mentioned,  where  the  grant  connected  with 
the  license  when  executed  is  valid  ;  the  license  in  such  cases 
renders  lawful  the  entry  and  severance  of  the  articles  granted, 
which  would  otherwise  be  a  trespass,  and  the  grant  operates 
as  a  gift  of  the  severed  article,  a  parol  gift  of  which  would 
be  effectual  upon  delivery.  But  if  under  such  a  license  to 
take  marble,  a  perpetual  right  were  asserted,  on  the  ground 
that  the  license  was  irrevocable,  the  case  would  fall  within 
the  second  class,  and  the  right  could  not  be  maintained,  as  it 
could  not  be  created  or  granted  by  parol,  nor  would  it  aid 
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the  licensee  to  show  that  he  had  been  induced  by  the  license, 
with  the  knowledge  of  the  licensor,  to  erect  extensive  works 
on  his  own  adjoining  land  for  the  purpose  of  working  the 
marble  (Broivne  on  Stat.  of  Frauds,  §§  27,  28). 

The  law  in  this  state,  and  generally  in  the  United  States, 
as  well  as  in  England,  is  in  entire  accordance  with  the  opin- 
ion of  Baron  ALDEBSON,  above  mentioned.  The  subject  has 
been  so  often  and  so  fully  discussed,  that  a  review  of  the 
cases  would  be  useless  labor.  Mr.  Washlurn,  in  his  Trea- 
tise on  Heal  Property,  has  stated  with  perfect  accuracy  the 
substance  of  the  prominent  cases  bearing  directly  upon  the 
point  under  discussion,  and  I  avail  myself  of  his  summary 
of  the  cases,  as  sufficient  for  the  present  occasion. 

He  says  :  "  In  the  cases  of  Cook  agt.  Stearns  (11  Mass. 
533) ;  Cowles  agt.  Kidder  (4  Post.  N.  H.  364)  ;  Stevens  agt. 
Stevens  (11  Met.  251),  and  Mumford  agt.  Whitney  (15  Wend. 
380)  the  license  was  to  erect  a  dam  or  a  part  of  one,  on  the 
licensor's  land,  for  raising  a  head  of  water  to  work  a  mill  of 
the  licensee,  which  was  held  to  be  revocable,  after  the  dam 
had  been  erected,  without  reimbursing  the  licensee  for  his 
expenses  thereby  incurred.  In  Morse  agt.  Copeland  (2  Gray, 
302) ;  Hewlins  agt.  Skippam  (5  B.  &  C.  221) ;  Fentiman  agt. 
Smith  (4  East,  107),  and  Sampson  agt.  Burnside  (13  N.  H. 
264),  the  license  was  to  dig  a  ditch  or  tunnel  in  the  licensor's 
land,  to  divert  the  water  of  a  stream  to  or  from  the  land  of 
the  licensee,  and  it  was  held  to  be  revocable,  though  exe- 
cuted without  remuneration  to  the  licensee  for  his  expenses 
thereby  incurred.  In  the  cases  of  Prince  agt.  Case  (10  Conn. 
378),  and  Jackson  agt.  Babcock  (4  John.  418),  a  license  to 
erect  a  house  on  the  licensor's  land,  was  held  to  be  revocable 
after  the  erection  of  the  house.  In  Hazelton  agt.  Putnam  (3 
Chand.  Wis.  117),  a  well  considered  and  ably  reasoned  case, 
where  the  owner  of  lands  licensed  the  owner  of  a  mill  site 
situate  below  these,  to  flow  them  for  the  working  of  his  mill, 
it  was  held  to  be  a  revocable  license  after  the  licensee  had 
erected  his  mill  and  dam  "  (1  Washb.  on  Heal  Property,  400, 
and  note). 

To  the  same  effect  are  the  cases  of  Jamieson  agt.  MiUeman 
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(3  Duer,  255)  ;  Foot  agt.  New  Haven  and  Northhampion  Co. 
(23  Conn.  223) ;  Eggleston  agt.  New  York  and  Harlem  R.  It. 
Co  (35  Barb.  162). 

The  decision  in  the  court  below  is  in  conflict  with  all  the 
foregoing  cases,  and  others  which  might  be  referred  to,  and 
I  think  it  equally  in  conflict  with  the  common  law  rule,  that 
an  easement  can  only  be  created  by  deed  (or  its  equivalent 
prescription),  within  the  statute  of  frauds  prohibiting  the  con- 
veyance of  any  interest  in  lands,  other  than  short  leases, 
without  writing  (2  R.  S.  134,  §  6),  and  within  the  statute 
requiring  deeds  for  the  conveyance  of  freehold  interests  (1 
R.  S.  738,  §  137). 

In  my  opinion,  the  principle  upon  which  the  decision  of 
the  court  below  rests,  would  substantially  repeal  the  com- 
mon law  rule,  and  the  statute  above  referred  to ;  for  there  is 
no  interest  in  lands  which  may  not  be  made  the  subject  of 
such  irrevocable  license.  As  has  been  well  said  by  Mr. 
Chitty :  "If  a  person  could  acquire  a  perfect  right  by  a 
license,  any  one  has  only  to  get  a  person  to  swear  to  a  parol 
license  by  the  owner  of  land,  to  build  a  house  upon  it,  and 
thereby,  without  any  conveyance  by  deed,  he  would  acquire 
in  effect,  all  the  beneficial  right  of  an  owner  in  fee."  (1  Gen. 
Prac.  339 ;  Benedict  agt.  Benedict,  5  Day,  464 ;  Browne  on 
Stat.  of  Frauds,  §  29.) 

We  have  been  referred  to  no  reported  cases  having  any 
tendency  to  sustain  the  decision  that  the  license  in  question 
was  irrevocable,  except  those  of  Rerick  agt.  Kern  (14  S.  & 
R.  267),  and  Hepburn  agt.  McDowell  (17  Id.  383).  The  last 
of  these  cases  contains  nothing  inconsistent  with  the  rule  to 
be  deduced  from  the  cases  to  which  I  have  referred,  except- 
ing the  approval  by  the  judge  who  delivered  the  opinion,  of 
the  case  of  Rerick  agt.  Kern. 

The  latter  case,  treating  it  as  one  of  license  and  not  of 
contract,  is  certainly  not  law  in  this  state,  if  it  is  any  where 
beyond  the  jurisdiction  within  which  it  was  decided.  (Jam- 
ieson  agt.  Mitteman,  3  Duer,  261 ;  1  Washburn  on  Meal  Pro- 
pkrty,  400,  note.) 

The  note  of  Messrs.  Clark  &  Wallace,  in  the  case  of  Rerick 
You  XXXIL  29 
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agt.  Kern  (2  Am.  Lead.  Cases,  514,  1st  ed).  So  far  as  an 
attempt  is  made  to  sustain  the  soundness  of  that  decision, 
is  not  very  satisfactory,  and  the  learned  authors  seem  not  to 
have  found  much  in  the  way  of  authority  to  support  it.  The 
effort  to  sustain  it  appears  to  have  deprived  the  note  of  the 
clearness  and  consistency  which  usually  characterize  the 
notes  in  that  valuable  work. 

The  English  cases  which  have  been  supposed  to  give  some 
support  to  the  doctrine  of  irrevocability  of  licenses  under 
such  circumstances  as  this  case  presents,  were  reviewed  by 
Baron  AIDERSON,  in  the  opinion  before  referred  to,  and  their 
insufficiency  to  sustain  that  doctrine  was  clearly  demonstra- 
ted. 

There  is  another  class  of  cases  which  have  been  invoked 
in  support  of  the  same  doctrine,  viz  :  where  the  owners  of 
lands  who  have  encouraged  others  to  expend  money  upon 
them  under  an  erroneous  opinion  of  title,  have  been  prohib- 
ited from  afterwards  asserting  their  legal  rights  ( WendeU  agt 
Van  Rensselaer,  1  Johns.  Ch.  354).  The  basis  of  these  cases 
is  fraud  on  the  part  of  the  owner  of  the  land,  and  where  the 
person  making  the  expenditure  knows  the  state  of  the  title, 
he  makes  it  at  his  peril,  and  acquires  no  equitable  rights 
against  the  owner  thereby  (Browne,  on  Stat.  of  Frauds,  §  29). 

The  doctrine  of  the  presumption  of  a  grant  arising  from 
twenty  years  adverse  possession,  has  been  urged  in  support 
of  the  plaintiff's  claim  ;  but  where  one  enters  and  holds  in 
pursuance  of  a  license,  the  holding  is  not  adverse,  and  no 
such  presumption  can  arise  out  of  it. 

It  follows  from  what  has  been  said,  that  the  only  right 
which  "William  Utter  possessed  at  the  time  of  the  execution 
of  his  mortgage  to  Johnson,  to  so  much  of  his  water  power 
as  depended  upon  the  license  of  Henry  Clarke,  was  the 
right  to  the  use  of  such  power  so  long  as  the  heirs  or  assigns 
of  Henry  Clarke  saw  fit  to  allow  such  use,  and  no  longer. 
That  right  was  merely  personal,  and  was  not  susceptible  of 
conveyance  to  another  party  {Browne  on  Stat.  of  Frauds, 
§  22).  Johnson,  therefore,  derived  no  title  to  that  portion 
of  the  water  power,  through  the  mortgage  of  Utter.  As 
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Henry  Clarke  owned  upon  one  side  of  the  river,  and  Isaiah 
Hilliard  upon  the  other,  where  the  dam  was  erected,  each 
was  the  owner  of  one-half  the  stream,  and,  consequently, 
this  deficiency  of  title  in  Johnson,  extended  to  one-half  of 
the  water  power. 

As  to  the  other  half  of  the  stream,  Utter  had  a  perfect 
title,  so  far  as  related  to  the  right  to  maintain  the  dam  for 
the  long  term  specified  in  his  lease  from  Hilliard,  and  to 
draw  the  water  from  the  river,  and  through  the  canal  for  its 
whole  length,  excepting  that  part  where  it  crossed  the  lands 
of  Thier  Johnson,  and  in  that  respect  his  right  (upon  the 
principles  above  laid  down)  depended  entirely  upon  the 
pleasure  of  Thier  Johnson,  or  of  those  who  may  have  become 
his  successors.  That  right  too,  derived  from  the  license  of 
Thier  Johnson,  was  merely  personal,  and  did  not  pass  by 
force  of  the  mortgage  to  William  Johnson. 

Utter,  however,  had  power  to  convey  the  entire  right  to 
this  half  of  the  water  power,  subject  to  the  right  of  Thier 
Johnson  to  revoke  the  license  allowing  the  maintenance  of 
the  canal,  and  the  flow  of  water  across  his  land. 

The  question  then  arises,  whether  by  the  mortgage  to 
Johnson,  Utter  conveyed  all  the  right  which  he  possessed 
in  this  half  of  the  water  power  (which  would  give  to  the 
mortgagee  a  perfect  title,  with  the  exception  of  the  right  to 
maintain  the  canal  and  conduct  the  water  across  Thier  John- 
son's land),  or  only  so  much  of  his  right  as  was  comprised 
within  the  boundaries  of  the  eleven  acres  described  in  the 
mortgage. 

I  entertain  no  doubt  upon  this  question.  At  the  time 
when  the  mortgage  was  executed,  the  mill  was  in  operation, 
its  machinery  being  driven  by  water  drawn  from  the  river, 
by  means  of  the  dam  and  canal,  and  such  right  to  the  water 
power  as  the  mortgagor  possessed,  not  depending  upon  mere 
license,  and,  therefore,  incapable  of  conveyance,  passed  by 
the  mortgage  to  the  mortgagee  (Huttemeier  agt.  Albro,  18  N. 
Y.  48).  It  is  not  material  in  this  respect  that  the  convey- 
ance does  not  contain  the  word  "  appurtenances,"  or  any 
equivalent  expression,  nor  that  it  contains  no  reference  to 
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the  mill.  The  deed  is  to  be  interpreted  as  though  it  had 
been  executed  and  delivered  between  the  parties  in  view  of 
the  premises  ;  and  thus  interpreted,  it  must  be  held  to  con- 
vey the  mill,  as  such,  as  fully  and  completely  as  if  it  had  been 
expressly  named  in  the  grant ;  and  with  the  mill,  all  the 
appurtenances  which  at  the  time  were  connected  with  it, 
and  which  gave  it  its  value  as  a  mill,  so  far  as  the  grantor 
had  power  to  convey  the  same.  This  is  expressly  decided 
in  the  case  of  Oakley  agt.  Stanley  (5  Wend.  523),  and  there 
is  nothing  in  the  judgment  in  the  case  of  Tabor  agt.  Brad- 
ley (18  N.  Y.  109),  under  the  peculiar  circumstances  dis- 
closed in  that  case,  which  is  inconsistent  with  this  position. 

William  Johnson,  therefore,  by  virtue  of  his  mortgage, 
and  its  foreclosure,  obtained  a  title  to  one-half  of  the  water 
power,  subject  to  the  right  of  Thier  Johnson  to  stop  the  flow 
of  the  stream  across  his  premises  at  pleasure,  and,  perhaps, 
subject  also  to  a  forfeiture  of  his  right  to  the  water  in  case 
of  default  in  payment  of  the  rent  on  the  lease  of  Hilliard. 
The  conveyance  of  the  mill  did  not  operate  as  an  assign- 
ment of  the  whole  interest  of  the  lessee  in  the  demised  prem- 
ises, but  only  of  his  right  to  maintain  the  dam  and  canal,  and 
to  conduct  the  water  across  such  premises.  If  the  lands 
leased  possessed  value  for  any  other  purpose,  to  that  extent 
the  interest  of  the  lessee  was  not  affected  by  the  mortgage 
to  Johnson,  but  passed  to  Francis  A.  Utter,  on  the  assign- 
ment of  the  lease  to  him.  The  rent  in  such  case  would 
doubtless  be  apportioned  between  the  assignees,  according 
to  the  value  of  their  several  interests.  (Gilbert  on  Rents, 
153  ;  3  Kent's  Com.  470 ;  Fan  Mensselaer  agt.  Bradley,  3 
Demo,  143.) 

This  qualified  title  to  one-half  the  waters  of  the  river  was . 
vested  in  the  plaintiffs  at  the  time  of  the. commencement  of 
the  action,  and  it  constituted  the  extent  of  their  title  to  the 
water  power  which  they  were  using  at  the  time  of  the  inter- 
ference by  the  defendants.  What  right  they  had  as  licensees 
or  otherwise,  to  the  other  half  of  the  waters  of  the  river, 
depends  upon  the  state  of  the  title  to  that  half,  which  is  next 
to  be  considered. 


NEW  YORK  PRACTICE  REPORTS.       453 

Babcock  agt.  Utter. 

It  has  already  been  shown  that  the  title  to  one-half  the 
waters  of  the  river,  notwithstanding  the  license  to  Utter, 
and  what  was  done  by  him  in  pursuance  of  such  license, 
remained  in  Henry  Clarke  at  the  time  of  his  death,  as  he 
had  the  right  at  anytime  during  his  life  to  revoke  the  license, 
remove  the  dam,  and  apply  the  waters  to  any  use,  or  allow 
them  to  flow  in  their  natural  channel.  This  title  passed  by 
his  will  to  his  three  sons,  and  remains  in  them  still,  so  far 
as  the  case  shows,  unless  it  passed  to  Ethan  Clarke,  by  vir- 
tue of  the  conveyance  of  the  farm  by  them  to  him  on  the 
7th  of  May,  1831.  The  description  in  that  conveyance 
begins,  "  at  a  stake  and  stones  on  the  west  bank  of  the  Una- 
dilla  river,"  as  a  starting  point  in  the  boundary  line,  and 
runs  thence  by  courses  and  distances  around  the  farm,  until 
it  comes  again  "  to  the  Unadilla  river,"  and  runs  "  thence 
down  the  west  bank  of  the  Unadilla  river,  as  it  winds  and 
turns,  to  the  place  of  beginning," 

The  words,  "  to  the  Unadilla  river,"  according  to  the  usual 
interpretation  of  such  an  expression  in  conveyances,  would 
carry  the  line  to  the  centre  of  the  river,  as  the  general  rule 
is,  that  where  a  line  touches  a  river  it  goes  to  the  centre ; 
but  the  words  are  entirely  consistent  with  an  interpretation 
which  should  stop  the  line  at  the  margin  or  bank  of  the 
river ;  and  whether  the  one  or  the  other  interpretation  should 
be  given  to  them,  must  depend  upon  the  apparent  intention 
of  the  parties,  to  be  determined  by  reference  to  the  other 
portions  of  the  deed. 

The  other  expressions  of  the  deed  which  have  reference 
to  the  river,  I  think  show  a  clear  intention  to  limit  the  oper- 
ation of  the  grant  to  the  bank  of  the  river.  The  starting 
point  is  unequivocally  from  "  the  bank,"  and  not  from  the 
centre  of  the  river,  and  if  the  last  line  in  the  description  is 
confined  to  the  centre  of  the  river,  it  cannot  run  "  to  the 
place  of  beginning,"  as  the  description  requires ;  and  if  it 
starts  from  the  centre  of  the  river,  and  runs  "to  the  place 
of  beginning,"  it  would  neither  follow  the  centre  of  the  river, 
nor  "  the  west  bank  as  it  winds  and  turns,"  according  to 
the  description  of  the  deed.  From  the  terms  of  the  deed 
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alone,  I  think  it  must  be  held  to  convey  the  farm  to  the  west 
bank  of  the  river  only,  leaving  the  title  to  the  river  and  the 
land  covered  by  it  in  the  grantors.  (See  Child  agt.  Starr,  4 
HM,  369.) 

This  construction  is  strongly  confirmed  by  the  circum- 
stances which  may  properly  be  considered  as  bearing  upon 
the  interpretation  of  the  deed,  that  the  river  was  at  the  time 
of  the  execution  of  the  deed  by  the  grantors,  controlled  and 
used  by  their  father's  friend,  in  pursuance  of  a  license  granted 
by  him  ten  years  before  his  death,  and  which  he  had  not 
seen  fit  during  his  lifetime,  nor  the  grantors,  his  sons,  after 
his  death,  to  revoke. 

It  will  thus  be  seen  that  the  right  to  that  part  of  the  water 
which  is  not  vested  in  the  plaintiffs,  remains  in  the  three 
sons,  devisees  of  Henry  Clarke.  Ethan  Clarke  obtained  no 
title  to  it  by  his  deed  from  them,  and  consequently,  conveyed 
none  by  his  demise  to  Francis  A.  Utter.  The  defendants, 
therefore,  were  entirely  without  any  right  to  interfere  with 
the  dam,  or  to  divert  the  water  of  the  river  from  the  plain- 
tiffs' factory. 

The  only  remaining  question  is,  whether  the  plaintiffs  are 
entitled  to  recover  damages  for  the  diversion  of  the  water. 
It  appears  that  the  whole  stream  was  diverted  from  their 
factory,  and  as  their  title  to  half  of  it  was  complete,  so  long 
as  Mr.  Thier  Johnson  allowed  it  to  flow  across  his  premises, 
there  can  be  no  doubt  of  their  right  to  recover  the  damages 
occasioned  by  the  diversion  of  such  half.  In  regard  to  the 
other  half,  their  rights,  so  long  as  the  license  to  use  it 
remained  unrevoked,  was  a  perfect  possessory  right,  suffi- 
cient to  sustain  an  action  'for  its  diversion,  against  strangers. 

The  referee  reported  that  the  license  had  never  been 
revoked,  by  which  I  understand  that  there  had  been  no  direct 
revocation  by  Henry  Clarke  or  his  successors  in  interest. 
The  death  of  the  original  licensor  was  itself  a  revocation 
(1  Washbnrn  on  Heal  Property,  399,  §  9),  but  it  was  optional 
with  his  devisees  to  enforce  the  revocation,  or  renew  or  con- 
tinue the  license,  and  their  acquiescence  in  the  use  of  the 
water  by  the  licensee  and  his  successors,  from  the  death  of 
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their  father  in  1831,  until  the  time  of  the  commencement  of 
this  action  in  1847,  without  interfering  with  or  forbidding 
such  use,  may  doubtless  be  regarded  as  sufficient  evidence 
of  the  confirmation  of  the  license  by  them,  in  favor  of  the 
successive  occupants  of  the  mills.  The  plaintiffs  were,  there- 
fore, entitled  to  recover  the  damages  which  they  sustained 
by  the  diversion  of  the  water,  unless  a  revocation  of  the 
license  by  the  devisees  of  Henry  Clarke,  prior  to  such  diver- 
sion, can  be  shown.  As  the  license  was  held  irrevocable  on 
the  former  trial,  there  was  no  object  in  the  introduction  of 
proof  of  such  revocation,  if  it  existed,  as  it  would  have  been 
under  that  ruling  wholly  unavailing. 

The  judgment  of  the  supreme  court  should  be  reversed, 
and  a  new  trial  should  be  granted  as  against  the  defendant 
Francis  A.  Utter,  the  costs  to  abide  the  event. 

The  defendant  Ethan  Clarke,  has  not  appealed  from  the 
judgment  of  the  general  term  of  the  supreme  court,  and 
that  judgment  as  against  him  remains  undisturbed. 

Isaiah  Hilliard,  who  is  named  in  the  papers  as  a  defend- 
ant, does  not  appear  to  have  been  served  with  process,  or  to 
have  appeared  voluntarily,  and  he  is  not,  therefore,  a  party 
to  the  action. 

The  judgment  dismissing  the  complaint  as  against  the 
defendants  William  Utter  and  Morris  "W.  Utter,  has  not  been 
appealed  from,  consequently  they  have  ceased  to  be  parties, 
although  their  names  are  still  continued  in  the  papers. 

In  all  future  proceedings  Francis  A.  Utter  alone,  will  be 
the  only  proper  party  defendant. 

All  the  judges  concurring,  judgment  reversed. 
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SUPEEME  COURT. 

CHAELES  BARTON  AND  JOHN  B.  OLMSTEAD  agt.  SIMON  BUTTS 
AND  ADDISON  E.  WHITNEY. 

The  supreme  court,  by  virtue  of  its  general  inherent  powers,  has  jurisdiction  and 
authority,  to  a  certain  extent,  not  ouly  over  parties  before  it,  but  over  its  judg- 
ments, decrees  and  orders,  also. 

>  Under  these  general  powers,  it  may  vacate  and  set  aside  orders  taken  by  default, 
or  those  irregularly  or  improvidently  made ;  judgments  taken  by  default  or 
irregularly  entered  ;  and  stay  .the  further  prosecution  of  any  action  after  the 
plaintiff  has  accepted  payment  of  his  claim,  during  its  pendency,  or  obtained 
satisfaction  thereof  by  means  of  some  other  remedy. 

Where  a  party  has  been  arrested  upon  an  attachment  for  contempt,  and  has  given 
a  bond  with  sureties  for  his  appearance  at  court,  to  abide  the  order  of  the  court, 
and  has  been  adjudged  to  have  been  guilty  of  the  misconduct  alleged,  and  pun- 
ishment by  fine  and  imprisonment  ordered,  the  statute,  does  not  authorize  the 
bond  to  be  prosecuted  at  the  same  time  that  a  warrant  of  commitment  is  issued 
against  the  party.  It  is  not  the  policy  of  the  statute  to  give  the  aggrieved  party 
two  final  and  complete  remedies  for  the  same  offence. 

Seventh  Judicial  District,  General  Term,  March,  1867. 

Present,  WELLES,  E.  D.  SMITH,  and  JOHNSON,  Justices. 

APPEAL  from  order  at  special  term. 

One  Kintz,  the  defendant  in  an  equitable  action,  was  pro- 
ceeded against  by  attachment  as  for  a  contempt,  in  neglect- 
ing or  refusing  to  execute  and  deliver  certain  obligations  and 
securities,  as  required  by  the  decree  against  him  in  that  action. 
He  was  arrested  on  the  attachment,  and  gave  a  bond  with 
the  defendants  as  sureties,  conditioned  that  he  should  appear 
on  the  return  of  the  attachment  and  abide  the  order  and 
judgment  of  the  court  therein.  At  the  the  next  special  term 
held  in  the  city  of  Eochester,  at  which  the  attachment  was 
returnable,  Kintz  appeared  from  day  to  day,  and  remained 
until  the  adjournment  of  court  for  the  day,  until  Saturday  of 
the  term,  when  he  appeared,  and  remained  until  between 
four  and  five  o'clock,  P.  M.,  when  being  informed  by  some 
one  that  the  business  before  the  court  would  not  be  finished 
that  week,  and  that  the  court  would  soon  adjourn  over  until 
Monday  morning,  and  that  his  matter  would  not  be  taken 
up  that  day,  he  left  the  court  and  went  to  his  place  of  resi- 
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dence,  some  four  or  five  miles  from  the  city,  intending  in 
good  faith  to  return  and  appear  again  in  court  at  the  open- 
ing thereof,  on  Monday  morning.  Interrogatories  had 
already  been  filed  and  answered.  Shortly  after  Kintz  thus 
left,  the  proceeding  against  him  was  taken  up,  and  he  Was 
found  to  have  been  guilty  of  the  misconduct  alleged,  and 
was  fined  and  ordered  to  be  committed  to  the  jail  of  the 
county  until  he  should  pay  such  fine,  and  the  costs  of  the 
proceedings  on  the  attachment,  and  execute  and  deliver  the 
obligations  and  securities  required  by  the  decree. 

A  process  of  commitment  was  forthwith  issued  against 
Kintz,  on  which  he  was  arrested  the  same  evening  and  com- 
mitted to  jail,  where  he  remained  until  the  order  appealed 
from  was  made,  and  still  remains. 

The  court  at  the  same  time,  on  the  application  of  the 
plaintiffs,  ordered  the  bond  given  upon  the  arrest  to  be  pros- 
ecuted. 

Under  this  order,  this  action  was  brought  against  the 
defendants  as  sureties  of  Kintz,  although  not  until  several 
days  after  Kintz  had  been  committed  to  jail,  as  aforesaid. 

Upon  affidavits  establishing  the  foregoing  facts,  the  court 
at  special  term  made  an  order  staying  all  proceedings  in  the 
action  perpetually,  and  discharging  the  defendants  from  their 
liabilty,  by  reason  of  the  bond,  upon  payment  by  them  of 
the  costs  of  this  action,  the  costs  of  opposing  the  motion, 
and  the  sheriff's  costs  for  arresting  Kintz  and  committing 
him  to  jail. 

From  this  order  the  plaintiffs'  appealed  to  the  general 
term. 

W.  F.  COGSWELL,  for  plaintiffs. 
T.  E.  STBONG,  for  defendants. 

By  the  court,  JOHNSON,  J.  It  is  contended  by  the  plain- 
tiffs' counsel  that  the  court  had  no  jurisdiction  or  authority 
whatever,  to  make  the  order  appealed  from. 

The  argument  is,  that  by  tne  order  to  prosecute  the  bond, 
the  plaintiffs  became  the  assignees  thereof,  and  acquired 
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thereby  a  vested  right  to  recover  and  collect  the  damages 
which  the  statute  gives  in  such  a  case,  and  that  no  court 
could  afterwards  take  away,  or  in  any  degree  impair,  such 
right. 

The  defendants  are  not,  as  is  urged,  strictly  special  bail, 
and  neither  the  statute  nor  the  rules  of  practice  in  reference 
to  such  bail,  are  applicable  to  this  case.  But  I  am  clearly 
of  the  opinion,  nevertheless,  that  the  court  had  the  power 
to  make  an  order  in  substance  and  effect,  like  the  one 
appealed  from,  if  not  in  the  precise  form.  In  form,  I  think, 
it  should  more  properly  have  been  an  order  vacating  and 
setting  aside  the  order  for  the  prosecution  of  the  bond. 
This  would  have  reached  the  same  end,  and  accomplished 
the  object  of  the  motion  in  a  less  objectionable  form.  But 
the  form  of  the  order  is  not  very  material,  upon  this  ques- 
tion of  the  power  of  the  court  over  the  plaintiffs'  action. 

This  court,  by  virtue  of  its  general  inherent  powers,  has 
jurisdiction  and  authority,  to  a  certain  extent,  not  only  over 
parties  before  it,  but  over  its  judgments,  decrees  and  orders 
also.  Under  these  general  powers,  it  may  vacate  and  set 
aside  orders  taken  by  default,  or  those  irregularly  or  improv- 
idently  made ;  judgments  taken  by  default,  or  irregularly 
entered ;  and  stay  the  further  prosecution  of  any  action, 
after  the  plaintiff  has  accepted  payment  of  his  claim  during 
its  pendency,  or  obtained  satisfaction  thereof  by  means  of 
some  other  remedy. 

The  plaintiffs'  right  of  action  in  this  case  sprung  from  the 
order  of  the  court,  made  upon  the  unintentional  default  of 
Kintz,  the  principal,  in  not  appearing  at  the  moment  the 
proceedings  against  him  were  taken  up.  He  did  not  intend 
to  escape  the  punishment  which  might  be  adjudged  against 
him,  and  did  not.  He  was  arrested  upon  the  warrant  of 
commitment  and  imprisoned,  and  the  entire  object  of  the 
proceeding  against  him  accomplished,  at  least  pro  tanto. 

It  was  obviously,  not  the  design  of  the  statute  in  such  a 
case,  to  give  the  prosecuting  party  a  double  satisfaction ;  and 
it  may,  I  think,  well  be  doubted  whether  it  was  regular  to 
order  the  bond  to  be  prosecuted  at  the  same  time  that  a 
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warrant  of  commitment  is  issued.  The  statute  (2  E.  S.  539, 
§  27),  provides  that  in  case  the  defendant  does  not  appear 
on  the  return  day  of  an  attachment  which  has  been  issued 
and  served,  the  court  may  award  another  attachment,  or  may 
order  the  bond  taken  on  the  arrest  to  be  prosecuted,  or  both. 
The  object  of  the  new  attachment  in  such  a  case,  plainly  is 
to  give  the  defendant  an  opportunity  to  purge,  if  he  can, 
the  alleged  contempt.  Should  he  do  so  at  the  return  day  of 
the  new  attachment,  the  entire  foundation  of  the  action  given 
by  the  order  would  be  taken  away,  except,  perhaps,  so  far 
as  respects  the  right  to  costs. 

But  here  the  defendant  was  adjudged  to  have  been  guilty 
of  the  misconduct  alleged,  and  punishment  by  fine  and 
imprisonment  ordered,  together  with  a  warrant  of  commit- 
ment to  carry  the  sentence  into  effect.  It  will  be  seen  that 
the  statute  does  not  both  authorize  the  order  to  prosecute 
the  bond  and  the  issuing  of  the  final  warrant  of  commitment 
at  the  same  time,  but  a  new  attachment  and  the  order  to 
prosecute  together,  only.  The  question  of  irregularity,  how- 
ever, in  making  the  order  to  prosecute,  does  not  arise  in  the 
case,  as  no  question  seems  to  have  been  made  upon  it  in  the 
motion,  and  I  have  referred  to  it  only  for  the  purpose  of 
showing  that  the  policy  of  the  statute  plainly  was  not  to 
give  the  aggrieved  party  two  final  and  complete  remedies  for 
the  same  offence. 

In  the  present  case,  the  judgment  or  order,  and  sentence 
of  the  court  was  fully  and  completely  executed  and  satisfied 
by  the  arrest  and  imprisonment  of  the  offending  party  on 
final  process,  for  the  time  being,  at  least ;  and  while  such 
satisfaction  was  continued  by  the  prosecuting  party,  it  was 
clearly  within  the  power  of  the  court  to  restrain  him  from 
pursuing  another  remedy  founded  solely  upon  an  order  of 
the  court,  against  other  parties. 

The  undertaking  of  the  sureties,  had  been  in  substance 
and  effect,  fully  performed.  Their  principal,  Kintz,  had 
appeared,  and  was  only  temporarily,  and  by  mistake,  absent 
when  the  order  was  made ;  and  he  did  in  fact,  abide  the  order 
and  judgment  of  the  court,  which  were  executed  upon  his 
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person,  and  carried  into  full  and  complete  effect,  by  means 
of  the  final  process  for  his  commitment.  After  the  plaintiffs 
had  pursued  their  remedy  against  the  principal,  Kintz,  to  a 
final  judgment  or  order,  and  obtained  a  final  process  therein 
of  commitment,  and  thus  compelled  him  to  abide  the  order 
and  judgment  of  the  court  in  the  proceedings,  all  that  the 
defendants  undertook  as  sureties  to  do,  was  accomplished, 
and  their  undertaking,  in  substance  and  effect,  became  per- 
formed and  satisfied. 

Where  a  defendant  in  such  a  proceeding  has  not  appeared 
at  all,  and  the  bond  has  been  prosecuted  in  pursuance  of 
such  an  order,  the  court  may  still  allow  him  to  appear  upon 
terms,  at  a  future  term,  and  answer  interrogatories  to  be 
filed,  touching  the  contempt  (The  People  agt.  Munro,  15  How. 
Pr.  fi.  494).  If  he  is  found  not  guilty  of  the  contempt  at 
such  future  day,  no  one,  I  think,  would  doubt  the  power  of 
the  court  to  stay  the  further  prosecution  of  the  action  on 
payment  of  costs. 

I  am  of  the  opinion,  therefore,  that  the  order  was  sub- 
stantially correct,  and  should  be  affirmed. 

Ordered  accordingly. 


UNITED  STATES  SUPEEME  COURT. 

THE  STEAM  VESSEL  MOSES  TAYLOR,  plaintiff  in  error  agt. 
WILSON  HAMMONS. 

The  state  courts  have  no  jurisdiction  of  civil  causes  in  admiralty. 

Under  the  constitution  of  the  United  States,  and  the  judiciary  act  of  1789,  the  Uni- 
ted States  courts  have  exclusive  cognizance  of  civil  causes  of  admiralty  and 
maritime  jurisdiction. 

A  contract  made  by  a  passenger,  for  a  passage  to  California,  with  the  owner  of  a 
line  of  California  steamers,  by  which,  in  consideration  of  $100,  the  owner  agrees 
to  transport  the  passenger  from  New  York  to  San  Francisco,  as  a  steerage  pas- 
senger, with  reasonable  dispatch,  and  furnish  him  with  proper  and  necessary 
food,  water  and  berths,  or  other  conveniences  for  lodging  on  the  voyage,  is  a 
contract  of  admiralty  and  maritime  jurisdiction  ;  and  for  a  breach  of  which,  the 
United  States  courts  of  admiralty  have  exclusive  jurisdiction. 
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December  Term,  1866. 

IN  EEROR  to  the  county  court  of  the  city  and  county  of 
San  Francisco. 

In  this  case  the  summons  reads  as  follows  : 

"  State  of  California.  —  In  the  justice's  court  of  the  sixth 
township,  in  and  for  the  city  and  county  of  San  Francisco  : 
"  The  people  of  the  state  of  California,  to  the  steam  vessel 

Moses  Taylor,  greeting  : 

**  You  are  hereby  summoned  to  appear  before  me  at  my 
office,  in  the  sixth  township  of  the  city  and  county  of  San 
Francisco,  on  the  16th  day  of  November,  A.  D.,  1863,  at  two 
o'clock,  P.  M.,to  answer  unto  the  complaint  of  Wilson  Ham- 
mons, who  claims  to  recover  of  you  the  sum  of  $200  dama- 
ges, for  the  alleged  non-performance  of  contract  of  the  said 
Wilson  Hammons,  as  a  steerage  passenger,  from  the  city  of 
New  York  to  San  Francisco  ;  said  contract  having  been 
made  with  the  owner  and  agent  of  the  steam  vessel  Moses 
Taylor,  as  per  complaint  on  file  in  this  office,  when  judg- 
ment will  be  taken  against  you  for  the  said  amount,  together 
with  costs  and  damages,  if  you  fail  to  appear  and  answer. 

"  To  the  sheriff  or  any  constable  of  the  said  city  and 
county,  greeting  :  Make  legal  service  and  due  return  hereof. 
"  Given  under  my  hand,  this  12th  ) 

day  of  November,  A.  D.,  1863.      j 

"  MARTIN  W.  LAMB,  [L.  s.] 
"  Justice  of  the  peace  of  said  township." 
[Indorsed.] 

"  I  hereby  certify  that  I  have  served  the  within  summons, 
by  delivering  a  true  copy  thereof  to  J.  H.  Blethen,  comman- 
der of  the  steam  vessel  Moses  Taylor,  at  the  city  and  county 
of  San  Francisco,  this  13th  day  of  November,  A.  D.,  1863. 

"  J.  J.  LAMB, 
"  Constable,  sixth  toivnship. 

"  Filed  January  2d,  1864. 

"  W.  HARNEY,  D.  6V 

The  libel  or  complaint  ends  thus  :  "  Wherefore,  the  said 
plaintiff  demands  judgment  against  the  said  steam  vessel 
Moses  Taylor,  for  the  sum  of  $200,  with  costs  of  suit." 
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The  answer  by  the  agent  of  the  vessel  says,  that  this  (the 
justice's)  court  has  no  jurisdiction.  "  That  this  court  has 
no  jurisdiction  of  the  cause  of  action  in  said  complaint  con- 
tained, nor  of  the  said  steam  vessel  Moses  Taylor,  because, 
he  says,  that  the  said  cause  of  action  as  against  the  said  ves- 
sel, is  a  cause  of  action  of  which  the  courts  of  admiralty 
have  exclusive  jurisdiction.  That  said  vessel  is  used  exclu- 
sively in  navigating  the  high  seas,  and  that  said  cause  of 
action,  if  any,  arose  on  the  high  seas." 

The  judgment  of  the  township  justice  of  the  peace  is  as 
follows : 

"  November  16,  1863.— Case  called  at  one  o'clock  P.  M. 
Plaintiff  by  Van  Annan,  Lane  &  How ;  defendant  by  Delos 
Lake,  in  court.  Defendant  files  an  answer  to  the  complaint. 
John  Mulligan,  Win.  Harding  and  A.  N.  Starling,  sworn  and 
examined  as  witnesses  for  plaintiff.  Plaintiff  rests.  Case 
dosed  and  submitted.  Whereupon,  on  the  21st  day  of 
November,  1863,  this  court  renders  judgment  in  favor  of  the 
plaintiff  and  against  the  defendant,  for  the  sum  of  two  hun- 
dred dollars  damages,  and  costs  of  action. 

"  Justice's  fees  $5  ;  constable's  fees  $1.75. 

"  Notice  of  appeal  and  appeal  bond  filed  by  defendant, 
December  3d,  1863. 

"  I  hereby  certify  the  foregoing  to  be  a  true  and  correct 
transcript  of  my  docket  of  the  above  entitled  cause,  and  the 
papers  hereunto  attached,  are  all  that  have  been  filed  with 
said  action. 

"  MARTIN  W.  LAMB, 
"  Justice  of  the  peace,  sixth  township" 

The  county  court  affirmed  the  judgment  of  the  township 
justice,  and  on  writ  of  error,  the  cause  comes  before  this 
court. 

The  plaintiff  alleges  in  his  complaint,  that  Marshall  O. 
Roberts  was  part  owner  of  the  vessel,  and  agreed  to  carry 
him,  the  plaintiff  "  from  New  York  to  San  Francisco,  as  a 
steerage  passenger,  with  all  reasonable  speed,  to  furnish  the 
plaintiff  with  proper  and  necessary  food,  water  and  berth, 
or  other  convenience  for  lodging,  while  on  said  voyage." 
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The  wrong  for  which  the  vessel  is  made  liable  is  stated  as 
follows :  "  Yet  the  said  Marshall  O.  Roberts,  did  not  perform 
on  his  part,  the  said  contract ;  but  on  the  contrary,  failed  to 
carry,  or  cause  to  be  carried  or  conveyed,  the  said  plaintiff  with 
reasonable  dispatch  from  New  York  to  San  Francisco,  and 
also  failed  to  furnish  to  said  plaintiff  proper  and  suitable 
food  or  water,  or  proper  and  necessary  berths  or  conveni- 
ences for  lodging  while  on  said  vessel,  but  the  said  plaintiff 
was  in  fact  detained  on  said  passage  on  the  Isthmus  of  Pan- 
ama for  a  long  time,  to  wit,  for  the  period  of  eight  days.  In 
consequence  whereof,  the  said  plaintiff  was  compelled  to, 
and  necessarily  did,  incur  heavy  expense  in  procuring  board 
and  lodging,  and  sustained  heavy  damages  in  the  loss  of 
time  ;  and  that  the  provisions  furnished  by  the  said  agent 
and  owner,  and  by  the  said  boat  to  the  said  plaintiff,  while 
on  the  voyage,  were  unwholesome,  and  unfit  and  impro- 
per for  the  said  plaintiff  or  any  other  human  being  to  eat, 
and  greatly  injured  the  health  of  said  plaintiff. 

"  That  the  plaintiff  was  crowded  into  a  loathsome, 
unhealthy  cabin,  without  sufficient  room  or  air  for  health  or 
comfort,  in  consequence  of  a  large  number  of  steerage  pas- 
sengers ;  more  than  said  boat  was  allowed  by  law  to,  or  pro- 
perly could  carry. 

"That  in  consequence  of  the  non-performance  of  said 
contract  on  the  part  qf  the  said  agent  and  owners,  as  afore- 
said, the  said  plaintiff  has  sustained  damages  in  the  sum  of 
two  hundred  dollars. 

"  Wherefore,  the  said  plaintiff  demands  judgment  against 
the  said  steam  vessel  Moses  Taylor,  for  the  sum  of  two  hun- 
dred dollars,  with  costs  of  suit. 

VAN  ABMAN,  LANE  &  HOWE, 

Plaintiff's  Attorneys. 

The  court  finds  that  the  plaintiff  was  detained  seven  days 
on  the  voyage,  and  further  finds :  "  That  said  Roberts  failed 
to  furnish  to  plaintiff,  on  the  voyage  from  Panama  to  San 
Francisco,  on  board  said  steamship  Moses  Taylor,  proper 
and  wholesome  food,  a  suitable  supply  of  water  for  washing 
purposes,  proper  and  necessary  berths  and  ship  room  ;  and 
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that  said  plaintiff,  by  reason  of  such  detention,  and  of  said 
failure  to  supply  proper  and  wholesome  food,  a  suitable  sup- 
ply of  water,  and  proper  and  necessary  berths  and  ship 
room,  as  aforesaid,  has  sustained  damage  in  the  sum  of  two 
hundred  dollars,  and  as  a  conclusion  of  law,  the  court  finds 
that  this  court  has  jurisdiction  of  the  subject  matter  of  this 
action,  and  that  said  defendant  is  liable  for  the  damages  sus- 
tained by  plaintiff,  by  reason  of  the  failure  of  said  Roberts 
to  perform  his  contract  with  plaintiff,  as  aforesaid  ;  and  that 
plaintiff  is  entitled  to  a  judgment  against  the  said  defend- 
ant for  the  sum  of  two  hundred  dollars,  besides  costs. 
"  Let  judgment  be  entered  accordingly. 

"  SAMUEL  COWLES, 
"  County  Judge" 

DE  Los  LAKE,  attorney,  and 

EDWAEDS  PIERBEPONT,  counsel  for  plaintiff  in  error. 

The  ground  of  complaint  is,  that  on  the  voyage  from  Pan- 
ama to  San  Francisco,  the  Moses  Taylor  was  unlawfully 
crowded,  and  the  plaintiff  did  not  have  the  berths,  ship 
room,  food  or  water  to  which  he  was  entitled.  What  those 
comforts  were,  or  to  what  amount  of  luxury,  a  steerage  pas- 
senger, paying  $100  from  New  York  to  San  Francisco,  is 
supposed  to  be  entitled  to,  does  not  appear. 

The  question  in  this  case  is,  whether  a  California  justice 
of  the  peace  can  proceed  in  admiralty  against  the  steamship 
Moses  Taylor,  and  this  involves  the  question  whether  such 
justice  of  the  peace  can  make  a  valid  decree  in  admiralty, 
against  a  French  or  English  ship. 

The  case  is  one  of  great  national  importance,  and  fifty-five 
other  suits  await  tha  decision  of  this. 

It  seems  well  settled  that  on  this  side  of  the  Rocky  Moun- 
tains, a  village  justice  of  the  peace  has  no  admiralty  juris- 
diction, and  that  his  condemnation  in  admiralty  of  a  British, 
French  or  Russian  vessel,  would  not  be  respected  by  the 
world. 

First.  The  question  made  by  the  case  is,  whether  a  town- 
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ship  justice  of  the  peace  can  proceed  in  admiralty  against 
a  foreign  steamer,  for  wrongs  or  inconveniences  suffered  by 
a  passenger  on  the  high  seas. 

If  Justice  Patrick  Larry  Haloney,  asserting  his  admiralty 
jurisdiction  in  New  York,  should  proceed  to  a  decree  in 
admiralty  against  a  Cunard  steamer,  on  the  ground  that 
Biddy  did  not  get  as  good  victuals  in  the  steerage  as  she 
had  expected,  on  her  voyage  to  a  "  free  country,"  a  sale  of 
the  steamer  under  such  judgment  would  hardly  be  respected 
by  the  world. 

Decrees  in  admiralty  are  respected  everywhere.  If  the 
township  justice  and  the  United  States  judge  should  issue 
process  against  the  Cunard  steamer  Persia,  on  the  same  day, 
the  justice  would  pronounce  his  decree  in  six  days,  sell  the 
ship,  and  leave  the  tardier  judgment  of  the  United  States 
court  a  barren  remedy.  This  concurrent  jurisdiction  would 
.  be  found  inconvenient,  and  foreign  nations  might  complain 
that  the  admiralty  learning  of  the  village  justice  of  the 
peace,  was  not  quite  adequate  to  such  high  jurisdiction,  and 
lead  to  conflicting  judgments  and  intolerable  uncertainty. 

Second.  The  principle  is  the  same,  whether  the  passenger 
goes  from  Liverpool  to  San  Francisco  on  the  Persia,  or  from 
New  York  to  San  Francisco  on  the  Moses  Taylor. 

An  agreement  to  transport  a  man  or  a  horse  over  the 
ocean,  is  a  "  maritime  contract,"  and  comes  under  the  admi- 
ralty and  maritime  jurisdiction ;  and  it  matters  not  whether 
the  ship  on  her  voyage  stops  at  Bermuda,  Cape  Horn  or 
Panama.  (The  Schooner  Tiltan,  5  Mason,  465;  Plummer 
agt.  Webb,  4  Mason,  380 ;  Drinkwater  agt.  The  Brig  Spartan, 
Ware's  Rep.  91 ;  Steel  agt.  Thatcher,  Ware's  Rep.  149 ;  De 
Sovio  agt.  Boit,  2  GaUison,  398  ;  The  Sloop  Mary,  1  Paine's 
Rep.  673  ;  "Davis  agt.  A  Nev.  Brig,  Gilp.  473  ;  1  Kent's  Com. 
370,  371 ;  New  Jersey  Steam  Navigation  Co.  agt.  Merchants'- 
Bank,  6  How.  344  ;  Bazin  agt.  Liverpool  Steamship  Co.  5  Am. 
L.  J.  465.) 

Third.  The  courts  of  California  have  decided  that  a  town- 
ship justice  has  admiralty  jurisdiction,  and  can  proceed  in 
admiralty  against  a  foreign  ship. 
Vou  XXXII.  30 
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In  Taylor  agt.  The  Steamer  Columbia  (5  Col.  268),  the 
head  note  reads  thus  : 

"  The  judicial  power  of  the  courts  of  the  United  States, 
in  admiralty  and  maritime  cases  is  not  exclusive,  and  the 
states  have  the  power  to  confer  that  jurisdiction  to  its  fullest 
extent,  upon  their  own  state  courts." 

Judge  HUYDEKFELDT,  delivering  the  opinion  of  the  court 
says  (page  272) : 

"  In  the  case  of  Averitt  agt.  The  Steamer  Hartford  (2  Col. 
308),  we  decided  that  the  act  providing  for  actions  against 
steamers,  vessels  and  boats,  confers  upon  the  district  courts 
(of  California)  admiralty  jurisdiction  pro  tanto,  and  the  pro- 
ceedings in  such  actions  must  be  governed  by  the  principles 
and  forms  of  admiralty  courts,  except  when  otherwise  con- 
trolled and  directed  by  the  act."  *  *  *  "In  the  case 
of  Gordon  agt.  Johnson  (4  Col.  368),  we  had  occasion  to 
examine  and  settle  the  proper  rule  of  construction,  as  to  the 
judicial  powers  relatively  of  the  federal  and  state  govern- 
ments. Taking  as  our  point  of  departure,  the  universally 
conceded  principle,  that  the  states  are  original  sovereigns, 
with  all  the  powers  of  sovereignty  not  expressly  delegated 
by  the  federal  compact."  *  *  *  "  This  subject,  however, 
was  fully  examined  in  the  case  of  Gordon  agt.  Johnson,  before 
cited,  and  we  are  satisfied  to  adhere  to  our  treatment  of  the 
proposition  as  then  laid  down.  It  results  from  the  views  we 
have  taken,  that  the  states  are  not  deprived  by  the  constitu- 
tion of  the  United  States,  of  the  power  to  confer  upon  their 
own  courts  all  admiralty  and  maritime  jurisdiction." 

"  The  treatment  of  the  proposition  "  in  Johnson  agt.  Gor- 
don (4  Cal.  368),  was  administered  by  the  same  learned  Judge 
HEYDENFELDT,  and  resulted  in  the  following  conclusions  : 

"  No  cause  can  be  transferred  from  a  state  court  to  any 
court  of  the  United  States. 

"  Neither  a  writ  of  error  nor  appeal  lies,  to  take  a  case 
from  a  state  court  to  the  supreme  court  of  the  United  States." 

It  is  evident  that  the  learned  judge  was  afterwards  more 
than  satisfied  with  his  "  treatment  of  the  proposition,"  in 
Johnson  agt.  Gordon  (2  Cal).  Since  in  that  case  he  only 
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decided  that  the  state  court  had  admiralty  jurisdiction  pro 
tanto.  But  in  Taylor  agt.  The  Steamer  Columbus  (  5  Col.), 
he  decided  that  the  state  court  had  admiralty  jurisdiction  in 
toto. 

I  have  hopes  that  this  court  may  not  be  quite  so  well  "  sat- 
isfied "  with  this  "  treatment,"  as  the  learned  judge  who 
prescribed  it. 

Fourth.  The  first  section  of  the  third  article  of  the  con- 
stitution of  the  United  States,  is  as  follows : 

"  The  judicial  power  of  the  United  States  shall  be  vested 
in  one  supreme  court,  and  in  such  inferior  courts  as  the  con- 
gress may  from  time  to  time  ordain  and  establish." 

And  the  first  clause  of  the  second  section  of  the  same 
article,  is  in  these  words  : 

"  The  judicial  power  shall  extend  to  all  cases  in  law  and 
equity  arising  under  this  constitution,  the  laws  of  the  Uni- 
ted States,  and  treaties  made  or  which  shall  be  made  under 
their  authority,  to  all  cases  affecting  ambassadors,  other 
public  ministers  and  consuls.  To  all  cases  of  admiralty  and 
maritime  jurisdiction."  *  *  * 

The  ninth  section  of  the  judiciary  act  of  1789,  declares 
that  "  the  district  courts  shall  have,  exclusively  of  the  courts 
of  the  several  states,  *  *  *  cognizance  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction ;  *  *  * 
saving  to  suitors  in  all  cases,  the  right  of  a  common  law 
remedy,  where  the  common  law  is  competent  to  give  it." 

From  the  passage  of  that  act  until  the  decision  in  5  Gal. 
Hep.,  above  cited,  a  period  of  sixty-five  years,  the  exclusive 
jurisdiction  of  the  courts  of  the  United  States  in  "  all  cases 
of  admiralty  and  maritime  jurisdiction,"  was  everywhere 
conceded. 

The  discovery  was  first  made  by  Mr.  Justice  HEYDEN- 
FELDT,  that  in  consequence  of  the  "  original  sovereignty  " 
of  California,  the  judiciary  act  of  1789  was  unconstitutional 
and  that  the  courts  of  the  United  States  had  no  exclusive 
jurisdiction  in  the  admiralty,  but  only  concurrent  jurisdic- 
tion with  a  township  justice  of  the  peace  in  California  ;  and 
the  learned  judge  expressed  himself  as  "  satisfied  to  adhere 
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to  his  treatment  of  the  proposition,"  and  with  his  "  point 
of  departure,"  as  he  calls  it,  on  account  of  California's 
"  original  sovereignty." 

We  have  here  something  novel  to  meet ;  something  quite 
beyond  the  pretensions  of  South  Carolina  in  her  boasting 
days ;  South  Carolina  is  an  ancient  state,  older  than  the 
judiciary  act  or  the  constitution.  But  California  was  not 
born  until  some  sixty  years  after  the  passage  of  that  act, 
and  then  she  was  fashioned  by  the  power  of  the  United 
States  out  of  her  own  territory — bought  with  a  price.  It  is 
interesting  to  hear  this  naive  talk  about  the  "  original  sov- 
ereignty of  California,"  which  is  to  override  the  judiciary 
act  and  the  uniform  decisions  of  seventy  years.  Where  got 
California  this  "  original  sovereignty  ?" 

We  ask  the  court  to  smother  out  this  secession  brand, 
before  it  wrap  in  smoke  and  flames  of  war  the  Pacific  coast, 
as  late  it  did  the  Atlantic  shore.  This  was  the  accursed 
heresy  which  bred  our  fratricidal  war  ;  spread  woe  and  des- 
olation over  the  whole  south ;  consigned  to  bloody  graves 
five  hundred  thousand  of  our  youth,  and  ante-dated  death 
to  more  than  a  million  of  our  countrymen. 

Fifth.  The  constitution  of  the  United  States  declares,  that 
"  the  judicial  power  shall  extend  to  all  cases  of  admiralty 
and  maritime  jurisdiction."  And  following  the  constitution, 
the  judiciary  act,  which  has  been  in  force  now  seventy-seven 
years,  declares  the  exclusive  jurisdiction  of  the  courts  of 
the  United  States  "  in  all  cases  of  admiralty  and  maritime 
jurisdiction." 

This  exclusive  jurisdiction  has  for  seventy  years  been  the 
settled  law,  and  has  been  repeatedly  affirmed  by  the  courts. 

In  Martin  agt.  Hunter  (1  WTieaton,  337),  the  court  says  : 
"  It  is  manifest  that  the  judicial  power  of  the  United  States 
is,  unavoidably,  in  some  cases,  exclusive  of  all  state  autho- 
rity, and  in  all  others  may  be  made  so  at  the  election  of  con- 
gress. No  part  of  the  criminal  jurisdiction  of  the  United 
States  can,  consistently  with  the  constitution,  be  delegated 
to  state  tribunals.  The  admiralty  and  maritime  jurisdiction 
is  of  the  same  exclusive  cognizance." 
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An  affirmation  of  this  exclusive  jurisdiction  will  be  found 
in  the  opinion  of  Chief  Justice  MARSHALL  (Slocum  agt.  May- 
berry,  2  Wlieat.  9) ;  and  of  Mr.  Justice  STORY,  in  Gelston  agt. 
Hoyt  (3  Wheat.  246) ;  and  of  Mr.  Justice  WAYNE,  in  War- 
ing agt.  Clarke  (5  How.  451) ;  and  of  Mr.  Justice  CATRON, 
in  Waring  agt.  Clarke  (5  How.  466) ;  and  in  the  case  of  The 
Bark  Cliusan  (2  Story  s  Rep.  455). 

And  in  2  Story's  Commentaries  on  the  Constitution  (§  1672), 
it  is  said  that  "  the  admiralty  jurisdiction  naturally  connects 
itself  on  the  one  hand  with  our  diplomatic  relations,  and  the 
duties  to  foreign  nations  and  their  subjects  ;  and  on  the 
other  hand,  with  the  great  interest  of  navigation  and  com- 
merce, foreign  and  domestic  :  there  is,  then,  a  peculiar  wis- 
dom in  giving  to  the  national  government  a  jurisdiction  of 
this  sort  which  cannot  be  yielded,  except  for  the  general 
good,  and  which  multiplies  the  securities  for  the  public  peace 
abroad,  and  gives  to  commerce  and  navigation  the  most 
encouraging  support  at  home." 

And  in  Cohen  agt.  Virginia  (6  Wheat.  314,  315, 325),  it  was 
conceded  that  the  federal  courts  had  the  "  exclusive  admi- 
ralty and  maritime  jurisdiction." 

And  in  Martin  agt.  Hunter  (1  Wheat.  372),  Mr.  Justice 
JOHNSON  says  :  "  With  regard  to  admiralty  and  maritime 
jurisdiction,  it  would  be  difficult  to  prove  that  the  states  could 
resume  it,  if  the  United  States  should  abolish  the  courts 
vested  with  that  jurisdiction." 

The  United  States  District  Court  for  the  district  of  Mis- 
souri, in  the  case  of  Ashbrooks  agt.  The  Golden  Gate,  says  : 
"  The  only  exception  to  the  exclusive  cognizance  is  not  a 
remedy  in  the  common  law  courts,  but  a  common  law  rem- 
edy, no  matter  in  what  state  court  it  may  be  brought,  or 
what  may  be  the  system  under  which  the  court  may  proceed. 
There  is  also  a  qualification  of  this  saving  of  a  common  law 
remedy.  It  can  be  only  in  a  case  '  where  the  common  law 
is  competent  to  give  it.'  This  qualification  was,  doubtless, 
intended  to  cut  off  new  remedies  which  might  be  devised, 
but  which  were  unknown  to  the  common  law  ;  for  if  the  com- 
mon law  was  not  competent  to  give  the  remedy  sought,  then 
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the  party  could  not  resort  to  any  other,  but  must  sue  in  the 
United  States  court  in  admiralty. 

"  A  suitor  cannot,  therefore,  say,  '  a  common  law  remedy 
is  saved  to  me,  and  if  there  be  none  to  effect  my  object  (the 
seizure  of  a  vessel),  I  can  use  any  the  legislature  may  have 
devised  for  my  case.' "  *  *  *  "  What  lawyer  ever  knew 
or  heard  of  a  proceeding  in  rem,  as  a  common  law  remedy  ? 
Even  the  actions  of  detinue  or  replevin  have  in  them  nothing 
of  the  nature  of  proceedings  in  rem.  Each  requires  a  plain- 
tiff and  defendant,  who  are  persons,  and  the  judgments  bind 
no  one  but  parties  and  privies.  True,  a  proceeding  in  rem 
may  be  used  in  common  law  courts  of  the  states,  but  in  all 
such  cases  it  is  given  by  statute,  or  is  a  proceeding  under  the 
civil  law.  And  the  fact  that  it  is  given  by  statute,  and  did 
not  exist  before  the  statute  which  gave  it,  in  states  where  the 
common  law  prevails,  shows  that  it  had  no  existence  as  a 
remedy  at  the  common  law."  *  *  *  "  When  a  court  has 
jurisdiction  to  proceed  in  rem,  and  does  so  proceed,  its  judg- 
ments are  binding  and  conclusive  on  the  whole  world,  and 
this  is  so,  whether  the  tribunal  be  foreign  or  domestic  (The 
Mary,  9  CraucKs  R.  126). 

"  Not  so  with  judgments  at  common  law ;  they  bind  only 
parties  and  privies."  *  *  *  "If  there  is  an  average  of 
fifty  counties  to  each  state,  and  twenty  justices  of  the  peace  to 
each  county,  we  should  then  have  in  these  United  States  thirty- 
one  thousand  courts  of  admiralty  and  maritime  jurisdiction, 
to  say  nothing  of  the  courts  of  record.  These  courts  pro- 
ceeding against,  and  seizing  and  selling  vessels  of  foreign 
nations  and  those  of  sister  states,  and  although  they  would 
have  all  the  powers  of  courts  of  admiralty,  yet  they  would, 
in  but  few  instances,  proceed  according  to  the  maritime  law, 
which  is  part  of  the  law  of  nations,  nor  according  to  act  of 
congress  (for  congress  can  pass  no  law  regulating  proceed- 
ing in  the  state  courts) ;  but  they  would  proceed  according 
to  the  statutes  of  the  several  states,  and  usages  that  would 
there  prevail,  each  state  having  a  different  system.  The 
effect  of  this  must  be,  it  appears  to  me,  to  embroil  the  Uni- 
ted States  with  foreign  nations,  and  the  several  states  with 
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each  other,  and  to  produce  retaliatory  laws  and  proceedings, 
and  endless  conflict,  uncertainty  and  mischief.  And  this,  I 
repeat,  would  render  nugatory  the  provisions  of  the  ninth 
section  of  the  judiciary  act  of  1789  ;  and  the  power  of  con- 
gress to  regulate  commerce  (and  navigation  as  incident 
thereto)  with  foreign  nations,  and  among  the  several  states. 
If  I  am  right  in  the  views  above  expressed,  there  can  be  no 
concurrent  jurisdiction  in  rem,  in  admiralty  cases  between 
the  United  States  courts  and  the  courts  of  the  several  states." 

Sixth.  The  Moses  Taylor  is  a  steamship  navigating  the 
high  seas,  owned  out  of  the  state  of  California,  and  a  for- 
eign vessel 

The  township  justice  proceeds  against  her  in  rem  ;  not  by 
common  law  action  ;  the  judgment  is  against  the  ship — no 
execution  can  issue  by  virtue  of  this  judgment  against  any 
person,  or  the  property  of  any  person ;  the  vessel  alone  must 
be  sold  to  satisfy  the  decree  of  the  township  justice. 

He  claims  to  have  admiralty  jurisdiction,  and  to  proceed 
by  admiralty  forms ;  and  the  courts  of  California  decide  that 
he  has  all  admiralty  jurisdction,  and  should  proceed  accord- 
ing to  admiralty  forms  (5  Col.  272). 

It  is  now  for  the  first  time  discovered  that  the  judiciary  act 
of  1789  is  a  nullity ;  that  the  decisions  of  this  court,  so 
ancient,  numerous  and  uniform,  are  all  erroneous ;  that  a 
township  justice  has  ah1  admiralty  jurisdiction ;  that  Cali- 
fornia, but  lately  a  conquered,  purchased  province  of  the 
United  States,  may,  by  virtue  of  her  "  original  sovereignty," 
set  aside  the  statutes  and  the  laws  of  the  union,  and  confer 
admiralty  powers  upon  a  village  justice. 

It  is  high  time  that  these  absurd,  disloyal  and  dangerous 
pretensions  receive  their  just  rebuke. 

VAN  ARMAN,  LANE  &  HOWE,  attorneys  for  defendant  in 
error. 

Mr.  Justice  FIELD  delivered  the  opinion  of  the  court. 
This  case  arises  upon  certain  provisions  of  a  statute  of  Cal- 
ifornia regulating  proceedings  in  civil  cases  in  the  courts  of 
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that  state  (Lo.ws  of  California  of  1851,  p.  51).  The  sixth 
chapter  of  the  statute  relates  to  actions  against  steamers, 
vessels  and  boats,  and  provides  that  they  shall  be  liable — 
1st.  For  services  rendered  on  board  of  them,  at  the  request 
of,  or  on  contract  with  their  respectice  owners,  agents,  mas- 
ters or  consignees  ;  2d.  For  supplies  furnished  for  their  use 
upon  the  like  request ;  3d.  For  materials  furnished  in  their 
construction,  repair  or  equipment ;  4th.  For  their  wharfage 
and  anchorage  within  the  state ;  5th.  For  non-performance  or 
mal-performance  of  any  contract  for  the  transportation  of 
persons  or  property,  made  by  their  respective  owners,  agents, 
masters  or  consignees ;  6th.  For  injuries  committed  by  them 
to  persons  or  property ;  and  declares  that  these  several 
causes  of  action  shall  constitnte  liens  upon  the"  steamers, 
vessels  and  boats,  for  one  year  after  the  causes  of  action 
shall  have  accrued,  and  have  priority  in  the  order  enumera- 
ted, and  preference  over  all  other  demands.  The  statute 
also  provides,  that  actions  for  demands  arising  upon  any  of 
these  grounds,  may  be  brought  directly  against  the  steam- 
ers, vessels  or  boats,  by  name ;  that  process  may  be  served 
on  the  master,  mate  or  any  person  having  charge  of  the 
same  ;  that  they  may  be  attached  as  security  for  the  satis- 
faction of  any  judgment  which  may  be  recovered ;  and  that 
if  the  attachment  De  not  discharged,  and  a  judgment  be 
recovered  by  the  plaintiff,  they  may  be  sold,  with  their  tackle, 
apparel  and  furniture,  or  such  interest  therein  as  may  be 
necessary,  and  the  proceeds  applied  to  the  payment  of  the 
judgment. 

These  provisions,  with  the  exception  of  the  clause  desig- 
nating the  order  of  priority  in  the  liens,  and  their  preference 
over  other  demands,  were  enacted  in  1851 ;  that  clause  was 
inserted  by  an  amendment  in  I860. 

In  1863,  the  steamship  Moses  Taylor,  a  vessel  of  over  one 
thousand  tons  burthen,  was  owned  by  Marshall  O.  Eoberts, 
of  the  city  of  New  York,  and  was  employed  by  him,  in  navi- 
gating the  Pacific  ocean,  and  in  carrying  passengers  and 
freight  between  Panama  and  San  Francisco.  In  October  of 
that  year,  the  plaintiff  in  the  court  below,  the  defendant  in 
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error  in  this  court,  entered  into  a  contract  with  Boberts,  as 
owner  of  this  steamship,  by  which,  in  consideration  of  one 
hundred  dollars,  Roberts  agreed  to  transport  him  from  New 
York  to  San  Francisco,  as  a  steerage  passenger,  with  reason- 
able dispatch,  and  to  furnish  him  with  proper  and  necessary 
food,  water  and  berths  or  other  conveniences  for  lodg- 
.ing,  on  the  voyage.  The  contract,  as  set  forth  in  the 
complaint,  does  not  in  terms  provide  for  transportation  on 
any  portion  of  the  voyage  by  the  Moses  Taylor,  but  the  case 
was  tried  upon  the  supposition  that  such  was  the  fact,  and 
we  shall,  therefore,  treat  the  contract  as  if  it  specified  a 
transportation  by  that  steamer  on  the  Pacific,  for  the  dis- 
tance between  Panama  and  San  Francisco.  For  alleged 
breach  of  this  contract  the  present  action  was  brought,  under 
the  statute  mentioned,  in  a  court  of  a  justice  of  the  peace, 
held  within  the  city  of  San  Francisco.  Courts  held  by  jus- 
tices of  the  peace,  were  at  that  time  by  another  statute, 
invested  with  jurisdiction  of  these  cases,  where  the  amount 
claimed  did  not  exceed  two  hundred  dollars,  except  where 
the  action  was  brought  to  recover  seamen's  wages  for  a  voy- 
age performed  in  whole  or  in  part,  without  the  waters  of  the 
state  (Laws  of  California  of  1853,  p.  287,  and  of  1856,  p. 
133). 

The  agent  for  the  Moses  Taylor  appeared  to  the  action, 
and  denied  the  jurisdiction  of  the  court,  insisting  that  the 
cause  of  action  was  one  over  which  the  courts  of  admiralty 
had  exclusive  jurisdiction,  and  also  traversed  the  several 
matters  alleged  as  breaches  of  the  contract. 

The  justice  of  the  peace  "overruled  the  objection  to  his 
jurisdiction,  and  gave  judgment  for  the  amount  claimed. 
On  appeal  to  the  county  court,  the  action  was  tried  de  novo 
upon  the  same  pleadings,  but  in  all  respects  as  if  originally 
commenced  in  that  court.  The  want  of  jurisdiction  there, 
and  the  exclusive  cognizance  of  such  causes  of  action  by  the 
courts  of  admiralty,  were  again  urged,  and  were  again  over- 
ruled, and  a  similar  judgment  to  that  of  the  justice  of  the 
peace  was  rendered.  The  amount  of  the  judgment  was  too 
small  to  enable  the  owner  of  the  steamer  to  take  the  case  by 
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appeal  to  the  supreme  court  of  the  state.  That  court  has 
no  appellate  jurisdiction  in  cases  where  the  demand  in  dis- 
pute, exclusive  of  interest,  is  under  three  hundred  dollars, 
unless  it  involve  the  legality  of  a  tax,  impost,  assessment, 
toll  or  municipal  fine  (Constitution  of  tJie  State,  art.  6,  §  4,  as 
amended  in  1862).  The  decision  of  the  county  court  was  the 
decision  of  the  highest  court  in  the  state  which  had  juris- 
diction of  the  matter  in  controversy.  From  that  court,  there- 
fore, the  case  is  brought  here  by  writ  of  error. 

The  case  presented  is  clearly  one  within  the  admiralty  and 
maritime  jurisdiction  of  the  federal  courts.  The  contract 
for  the  transportation  of  the  plaintiff  was  a  maritime  con- 
tract. As  stated  in  the  complaint,  it  related  exclusively  to 
a  service  to  be  performed  on  the  high  seas,  and  pertained 
solely  to  the  business  of  commerce  and  navigation.  There 
is  no  distinction  in  principle  between  a  contract  of  this  char- 
acter and  a  contract  for  the  transportation  of  merchandize. 
The  same  liability  attaches  upon  their  execution,  both  to  the 
owner  and  the  ship.  The  passage  money  in  the  one  case,  is 
equivalent  to  the  freight  money  in  the  other.  A  breach  of 
either  contract  is  the  appropriate  subject  of  admiralty  juris- 
diction. 

The  action  against  the  steamer  by  name,  authorized  by 
the  statute  of  California,  is  a  proceeeding  in  the  nature  and 
with  the  incidents  of  a  suit  in  admiralty.  The  distinguish- 
ing and  characterestic  feature  of  such  suit  is,  that  the  vessel 
or  thing  proceeded  against  itself,  is  seized  and  impleaded 
as  the  defendant,  and  is  judged  and  sentenced  accordingly. 
It  is  this  dominion  of  the  suit  in  admiralty  over  the  vessel 
or  thing  itself,  which  gives  to  the  title  made  under  its  decrees 
validity  against  all  the  world.  By  the  common  law  process, 
whether  of  mesne  attachment  or  execution,  property  is  reached 
only  through  a  personal  defendant,  and  then  only  to  the 
extent  of  his  title.  Under  a  sale,  therefore,  upon  a  judg- 
ment in  a  common  law  proceeding,  the  title  acquired  can 
never  be  better  than  that  possessed  by  the  personal  defend- 
ant. It  is  his  title,  and  not  the  property  itself,  which  is  sold. 

The  statute  of  California,  to  the  extent  in  which  it  autho- 
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rizes  actions  in  rem  against  vessels  for  causes  of  action  cog- 
nizable in  the  admiralty,  invests  her  courts  with  admiralty 
jurisdiction,  and  so  the  supreme  court  of  that  state  has  deci- 
ded in  several  cases.  In  Averill  agt.  The  Steamer  Hartford 
(2  Cal.  308),  the  court  thus  held,  and  added  that  "  the  pro- 
ceedings in  such  actions  must  be  governed  by  the  principles 
and  forms  of  admiralty  courts,  except  where  otherwise  con- 
trolled or  directed  by  the  act." 

This  jurisdiction  of  the  courts  of  California,  was  asserted 
and  is  maintained  upon  the  assumed  ground  that  the  cogni- 
zance by  the  federal  courts  "  of  civil  causes  of  admiralty 
and  maritime  jurisdiction,"  is  not  exclusive,  as  declared  by 
the  ninth  section  of  the  judiciary  act  of  1789. 

The  question  presented  for  our  determination,  is,  there- 
fore, whether  such  cognizance  by  the  federal  courts  is  exclu- 
sive, and  this  depends  either  upon  the  cpnstitutional  grant 
of  judicial  power,  or  the  validity  of  the  provision  of  the 
ninth  section  of  the  act  of  congress. 

The  constitution  declares  that  the  judicial  power  of  the 
United  States  "  shall  extend  to  all  cases  of  law  and  equity 
arising  under  this  constitution,  the  laws  of  the  United  States, 
and  treaties  made  or  which  shall  be  made,  under  their  autho- 
rity ;  to  all  cases  affecting  ambassadors,  other  public  minis- 
ters and  consuls ;  to  all  cases  of  adniiralty  and  maritime 
jurisdiction ;  to  controversies  to  which  the  United  States 
shall  be  a  party ;  to  controversies  between  two  or  more 
states ;  between  a  state  and  citizens  of  another  state ; 
between  citizens  of  different  states  ;  between  citizens  of  the 
same  state  claiming  lands  under  grants  of  different  states, 
and  between  a  state  or  the  citizens  thereof,  and  foreign 
states,  citizens  or  subjects  "  (Art.  2,  §  2). 

How  far  this  judicial  power  is  exclusive,  or  may,  by  the 
legislation  of  congress,  be  made  exclusive  in  the  courts  of 
the  United  States,  has  been  much  discussed,  though  there 
has  been  no  direct  adjudication  upon  the  point.  In  the  opin- 
ion delivered  in  the  case  of  Martin  agt.  Hunter's  Lessee  (1 
Wheat.  334),  Mr.  Justice  STORY  comments  upon  the  fact  that 
there  are  two  classes  of  cases  enumerated  in  the  clause 
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cited,  between  which  a  distinction  is  drawn  ;  that  the  first 
class  includes  cases  arising  under  the  constitution,  laws  and 
treaties  of  the  United  States  ;  cases  affecting  ambassadors, 
other  public,  ministers  and  consuls,  and  cases  of  admiralty 
and  maritime  jurisdiction  ;  and  that  with  reference  to  this 
class,  the  expression  is,  that  the  judicial  power  shall  extend 
to  att  cases  ;  but  that  in  the  subsequent  part  of  the  clause, 
which  embraces  all  the  other  cases  of  national  cognizance, 
and  forms  the  second  class,  the  word  "  all "  is  dropped. 
And  the  learned  justice  appears  to  have  thought  the  varia- 
tion in  the  language  the  result  of  some  determinate  reason, 
and  suggests  that  with  respect  to  the  first  class,  it  may  have 
been  the  intention  of  the  framers  of  the  constitution,  imper- 
atively to  extend  the  judicial  power  either  in  an  original  or 
appellate  form  to  all  cases ;  and  with  respect  to  the  latter 
class,  to  leave  it  to  congress  to  qualify  the  jurisdiction  in 
such  manner  as  public  policy  might  dictate.  Many  cogent 
reasons,  and  various  considerations  of  public  policy,  are  sta- 
ted in  support  of  this  suggestion.  The  vital  importance  of 
all  the  cases  enumerated  in  the  first  class,  to  the  national 
sovreignty,  is  mentioned  as  a  reason  which  may  have  war- 
ranted the  distinction,  and  which  would  seem  to  require  that 
they  should  be  vested  exclusively  in  the  national  courts — a 
consideration  which  dpes  not  apply,  at  least  with  equal  force, 
to  cases  of  the  second  class.  Without,  however,  placing 
implicit  reliance  upon  the  distinction  stated,  the  learned  jus- 
tice observes  in  conclusion,  that  it  is  manifest  that  the  judi- 
cial power  of  the  United  States  is  in  some  cases  unavoidably 
exclusive  of  all  state  authority,  and  that  in  all  others  it  may 
be  made  so  at  the  election  of  congress.  We  agree  fully  with 
this  conclusion.  The  legislation  of  congress  has  proceeded 
upon  this  supposition.  The  judiciary  act  of  1789,  in  its  dis- 
tribution of  jurisdiction  to  the  several  federal  courts,  recog- 
nizes and  is  framed  upon  the  theory  that  in  all  cases  to 
which  the  judicial  power  of  the  United  States  extends,  con- 
gress may  rightfully  vest  exclusive  jurisdiction  in  the  federal 
courts.  It  declares  that  in  some  cases,  from  their  commence- 
ment, such  jurisdiction  shall  be  exclusive  ;  in  other  cases,  it 
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determines  at  what  stage  of  procedure  such  jurisdiction 
shall  attach,  and  how  long  and  how  far,  concurrent  jurisdic- 
tion of  the  state  courts  shall  be  permitted.  Thus,  cases  in 
which  the  United  States  are  parties,  civil  causes  of  admi- 
ralty and  maritime  jurisdiction,  and  cases  against '  consuls 
and  vice-consuls,  except  for  certain  offences,  are  placed  from 
their  commencement  exclusively  under  the  cognizance  of  the 
federal  courts. 

On  the  other  hand,  some  cases  in  which  an  alien  or  a  citi- 
zen of  another  state  is  made  a  party,  may  be  brought  either 
in  a  federal  or  a  state  court,  at  the  option  of  the  plaintiff, 
and  if  brought  in  the  state  court,  may  be  prosecuted  until 
the  appearance  of  the  defendant,  and  then  at  his  option, 
may  be  suffered  to  remain  there,  or  may  be  transferred  to 
the  jurisdiction  of  the  federal  courts. 

Other  cases,  not  included  under  these  heads,  but  involving 
questions  under  the  constitution,  laws,  treaties  or  authority 
of  the  United  States,  are  only  drawn  within  the  control  of 
the  federal  courts  upon  appeal  or  writ  of  error,  after  final 
judgment. 

By  subsequent  legislation  of  congress,  and  particularly  by 
the  legislation  of  the  last  four  years,  many  of  the  cases 
which  by  the  judiciary  act  could  only  come  under  the  cog- 
nizance of  the  federal  courts,  after  final  judgment  in  the 
state  courts,  may  be  withdrawn  from  the  concurrent  juris- 
diction of  the  latter  courts  at  earlier  stages,  upon  the  appli- 
cation of  the  defendant. 

The  constitutionality  of  these  provisions  cannot  be  seri- 
ously questioned,  and  is  of  frequent  recognition  by  both  state 
and  federal  courts. 

The  cognizance  of  civil  causes  of  admiralty  and  maritime 
jurisdiction,  vested  in  the  district  courts  by  the  ninth  sec- 
tion of  the  judiciary  act,  may  be  supported  upon  like  con- 
siderations. It  has  been  made  exclusive  by  congress,  and 
that  is  sufficient,  even  if  we  should  admit  that  in  the  absence 
of  its  legislation  the  state  courts  might  have  taken  cogni- 
zance of  these  causes.  But  there  are  many  weighty  reasons 
why  it  was  so  declared.  "  The  admiralty  jurisdiction,"  says 
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Mr.  Justice  STORY,  "naturally  connects  itself  on  the  one 
hand  with  our  diplomatic  relations,  and  the  duties  to  foreign 
nations  and  their  subjects  ;  and  on  the  other  hand,  with  the 
great  interests  of  navigation  and  commerce,  foreign  and 
domestic.  There  is,  then,  a  peculiar  wisdom  in  giving  to 
the  national  government  a  jurisdiction  of  this  sort  whiah 
cannot  be  yielded,  except  for  the  general  good,  and  which 
multiplies  the  securities  for  the  public  peace  abroad,  and 
gives  to  commerce  and  navigation  the  most  encouraging  sup- 
port at  home"  (Com.  §  1672). 

The  case  before  us  is  not  within  the  saving  clause  of  the 
ninth  section.  That  clause  only  saves  to  suitors  "  the  right 
of  a  common  law  remedy,  where  the  common  law  is  compe- 
tent to  give  it."  It  is  not  a  remedy  in  the  common  law 
courts  which  is  saved,  but  a  common  law  remedy.  A  pro- 
ceeding in  rem  is  not  a  remedy  afforded  by  the  common  law ; 
it  is  a  proceeding  under  the  civil  law.  "When  used  in  the 
common  law  courts,  it  is  given  by  statute. 

It  follows  from  the  views  expressed,  that  the  judgment  of 
the  county  court  must  be  reversed  and  the  cause  remanded, 
with  directions  to  dismiss  the  action  for  want  of  jurisdiction. 

And  it  is  so  ordered. 


NEW  YOEK  SUPEKIOK  COUKT. 
PFEVES  agt.  MOLTZ. 

Where  goods  come  rightfully  into  the  defendant's  possession,  as  a  mere  bailee  in 
good  faith,  and  they  are  subsequently  wrongfully  detained,  it  is  necessary  to 
allege  a  demand  for  their  delivery,  in  an  action  for  their  mroncful  detention. 

Where  goods  come  to  the  possession  of  a  defendant  by  a  mistake,  of  which  he  is 
aware  at  the  time,  and  he  subsequently,  through  voluntary  repairs  upon  the 
same,  claims  a  lien  thereon,  for  which  he  detains  the  same,  he  is  a  wrong-doer 
from  the  beginning.  Consequently,  he  is  liable  in  an  action  for  the  wrongful 
taking  and  detention,  and  no  demand  for  delivery  is  necessary  to  be  alleged. 

Special  Term,  April,  1867. 

MOTION  by  defendant  for  a  new  trial. 
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ALEXANDER  H.  HEAVY,  for  defendant  and  the  motion. 

Defendant  refers  to  Randall  agt.  Cook  (17  Wend.  53).  If 
the  original  taking  was  lawful,  the  action  must  be  in  the 
detinet.  One  who  having  a  possession  originally  lawful, 
merely  refused  to  deliver,  is  not  liable  in  replevin  in  the  cepit 
(Hyman  agt.  Cook,  How.  Ap.  Cases,  419). 

In  an  action  for  chattels,  a  demand  before  suit  is  neces- 
sary, where  the  chattels  were  lawfully  in  defendant's  posses- 
sion (N.  T.  Car  Oil  Co.  agt.  Richmond,  6  Bosw.  213). 

No  one  can  be  subjected  to  an  action  concerning  personal 
property  which  he  has  acquired  without  any  wrong  on  his 
own  part,  without  a  previous  demand  by  the  owner  (Stevens 
agt.  Hyde,  32  Barb.  171). 

The  place  of  taking  has  always  been  held  material,  and 
necessary  to  be  stated  with  certainty.  (Gardner  agt.  Hum- 
phrey, 10  Johns.  53  ;  11  Id.  33.) 

In  an  action  to  recover  possession  of  personal  property, 
where  the  property  which  is  the  subject  of  the  action  came 
to  the  possession  of  the  defendant  by  delivery  from  the 
wrong-doer,  and  defendant  detains  it,  it  is  necessary  for 
plaintiff  to  allege  that  defendant  has  refused  to  deliver  it  up 
upon  a  demand  (Putter  agt.  Lewis,  3  Abb.  384). 

MB.  HART  and  MB.  BoTCE,/or  plaintiff',  opposed. 

EOBEETSON,  Ch.  J.  The  action  in  this  case  is  for  goods 
wronfully  taken  and  detained.  The  complaint  alleges  them 
to  have  been  so  taken,  without  any  demand. for  their  deli- 
very, which  would  be  necessary  to  show  a  right  of  action. 
In  case  the  goods  came  rightfully  into  the  defendant's  pos- 
session, and  they  were  subsequsntly  wrongfully  detained  (N. 
Y.  C.  Oil  Co.  agt.  Richmond,  6  Bosw.  213),  such  demand  was 
necessary  to  be  alleged  in  an  action  for  mere  wrongful  deten- 
tion, where  the  original  possession  was  lawful,  and  a  demur- 
rer would  lie  for  want  of  it. 

In  this  case  the  evidence  showed  that  the  machine  sued  for 
was  delivered  to  the  defendant  by  a  blunder ;  that  he  did 
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nothing  when  he  received  such  machine  to  correct  such  mis- 
take, but  rather  lent  himself  to  favoring  it.  He  never  had 
any  communication  with  any  one  respecting  it  before  ;  had 
no  reason  to  believe  that  it  was  intended  for  him,  yet  received 
it  into  his  possession  without  authority  from  the  owner,  and 
having  good  reason  to  believe  from  the  statement  of  the 
express  driver,  that  it  was  not  intended  for  him.  If  he  had 
done  nothing  more  than  become  a  mere  bailee  in  good  faith, 
he  probably  would  not  have  been  liable  to  an  action  for 
wrongful  taking.  But  forthwith,  after  receiving  it,  he  com- 
menced -to  make  repairs  upon  it,  without  any  request  or 
direction  from  any  one — no  such  purpose  having  been  stated 
by  the  party  leaving  it.  Having  made  such  repairs  wrong- 
fully, he  claimed  a  lien  on  the  machine  for  their  value,  which 
of  course  made  his  detention  wrongful.  Such  conduct  may 
be  made  to  relate  back  to  the  original  receipt  of  it,  so  as.  to 
throw  light  upon  the  motive  for  taking  and  keeping  it.  If 
he  took  it,  knowing  of  the  mistake,  and  intending  to  get  a 
job,  and  compel  the  owner  to  pay  for  it,  or  retain  possession 
until  he  did,  he  did  not  receive  it  for  a  legitimate  purpose 
with  the  plaintiff 's  assent,  and  was  a  wrong-doer  from  the 
beginning.  He  knew  the  expressman  had  no  authority  to 
deliver  it  to  him,  and  if  he  sought  to  take  advantage  of  his 
neglect  or  mistake,  he  was  not  an  innocent  bailee.  Larceny 
may  be  established  by  the  evidence  which  the  subsequent 
conduct  of  a  party  affords  of  the  purpose  of  the  original 
taking,  although  the  article  may  be  voluntarily  delivered. 

I  see  no  reason  why  a  tort  may  not  also  be  established  by 
the  same  means.  If  the-  defendant  had  instantly  demol- 
ished the  machine,  there  would  have  been  no  doubt  as  to  the 
character  of  the  original  taking.  I  cannot  perceive  any  dif- 
ference in  principle  between  that  cause  and  this. . 

The  verdict  of  the  jury,  is,  therefore,  conclusive,  and  the 
new  trial  must  be  denied,  with  $10  costs. 
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SUPEEME  COUBT. 

THE  NEW  YORK  AND  HARLEM  KAILROAD  COMPANY  agt.  THE 
FORTY-SECOND  STREET  AND  GRAND  STREET  FERRY  EATLROAD 
COMPANY,  AND  OTHERS. 

A  railroad  franchise  may  be  conferred  upon  a  corporation.  It  follows  that  the 
legislature  can  constitutionally  bestow  grants  of  this  kind.  The  constitution 
contains  no  prohibition  and  np  restrictions  on  this  power. 

There  is  no  constitutional  provision  that  prohibits  railroad  franchises  being  con- 
ferred upon  or  exercised  by  individuals,  nor  does  there  appear  to  be  any  objec- 
tion to  making  such  rights  assignable. 

No  question  can  now  arise  as  to  the  power  of  the  legislature  to  authorize  the  con- 
struction of  a  railroad  upon  any  of  the  streets  of  the  city  of  New  York,  without 
any  compensation  to  the  corporation,  or  to  the  owners  of  property  fronting  on 
the  street,  and  without  the  assent  of  the  corporation,  but  even  in  direct  oppo- 
sition to  the  wishes  of  the  corporation.  (The  Case  of  People  agt.  Kerr,  25 
How.  p.  258,  Court  of  Appeals,  settles  this  point.) 

If  a  railroad  corporation  construct  their  road  in  the  city  of  New  York,  under  an 
act  of  the  legislature,  without  the  assent  of  the  city  corporation,  conceding  such 
assent  to  be  necessary,  another  railroad  corporation  that  claims  to  be  injured 
by  the  construction  of  the  former  road,  cannot  take  advantage  of  such  want 
of  assent  of  the  city  corporation,  as  they  cannot  be  injuriously  affected  thereby; 
and  the  requirement  of  such  assent  is  not  for  its  benefit. 

The  legislature  having  by  the  act  of  I860,  authorized  the  construction  of  the 
defendant's  railroad,  and  having  prohibited  the  city  corporation  from  giving 
any  assent  to  any  company  deriving  any  authority  under  the  general  railroad 
act  of  1850,  to  construct  a  railroad  on  the  route  of  the  defendant's  road,  must 
be  considered  as  having  repealed  the  requirement  of  such  assent  for  a  road  on 
that  route. 

There  is  no  privilege  or  right  directly  granted  to  the  plaintiffs,  of  the  sole  and 
exclusive  use  of  Fourth  avenue  for  a  railroad  track.  With  reference  to  the 
defendant's  road  crossing  plaintiffs'  track,  it  is  not  such  an  infraction  of  private 
property  as  to  call  for  a  preliminary  injunction. 

General  Term,  January,  1867. 

Before  BARNARD,  SUTHERLAND  and  CLERKE,  Justices. 

THIS  is  an  appeal  from  the  judgment  of  the  special  term 
of  this  court  dissolving  an  injunction  obtained  by  the  plain- 
tiffs against  the  defendants.  The  case  at  special  term  is 
reported  in  26  How.  Pr.  B.,  68,  and  is  there  stated  as  fol- 
lows : 

The  plaintiff,  a  railroad  corporation,  has  a  railroad  run- 
ning through  certain  streets  in  the  city  of  New  York,  and  in 

VOL.  XXXII.  31 
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its  course  passing  through  Fourth  avenue,  between  Twenty- 
third  and  Fourteenth  streets. 

The  defendants  are  proprietors  of  a  railroad  running  from 
Fourth  avenue  west  on  Twenty-third  street,  and  from  Fourth 
avenue  east  on  Fourteenth  street.  The  defendants  propose 
and  are  about  to  connect  their  railroads  on  Twenty-third 
and  Fourteenth  streets,  by  laying  connecting  tracks  on 
Fourth  avenue,  between  Fourteenth  and  Twenty-third  streets. 
Both  branches  of  the  defendants'  road  have  a  double  track, 
and  the  plaintiff  has  also  a  double  track,  and  the  defendants 
propose  to  lay  their  track  in  Fourth  avenue — one  track  on 
each  side  of  the  plaintiff's  tracks.  This  would  leave  the 
plaintiff's  double  track  in  the  centre  of  the  street,  and  a  sin- 
gle track  of  the  defendants  on  either  side.  This  would  also 
leave  twelve  feet  between  the  track  of  defendants  and  the 
curb  on  each  side.  This  proceeding  is  complained  of  by 
the  plaintiff  as  interfering  with  its  use  of  its  own  property, 
in  that  it  will  obstruct  the  easy  access  to  the  plaintiff's  cars 
from  the  sidewalks.  The  plaintiff  also  alleges  that  it  cannot 
allow  the  defendants  to  use  its  (the  plaintiff's)  tracks,  because 
its  tracks  are  already  fully  occupied  with  the  plaintiff's  own 
business.  The  plaintiff  also  assumes  certain  exclusive  rights 
to  the  use  of  Fourth  avenue  for  a  railroad,  under  its  agree- 
ment with  the  city,  and  claims  that  no  right  to  lay  a  track 
in  the  street  can  be  granted,  unless  with  the  consent  of  the 
city,  or  payment  to  the  city  therefor. 

The  defendants  had  commenced  laying  their  track  when 
the  plaintiff  commenced  this  action  to  restrain  their  so  doing, 
and  obtained  a  preliminary  injunction.  This  injunction  the 
defendants  now  move  to  dissolve. 

HORACE  F.  CLARK,  for  appellants. 

I.  The  New  York  and  Harlem  Eailroad  Company  having 
laid  their  tracks  through  the  Fourth  avenue,  in  pursuance 
of  their  charters,  and  with  the  permission  of  the  municipality 
of  New  York,  are  clearly  entitled  to  have  the  use  and  enjoy- 
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ment  of  their  railroad  protected  against  any  invasion  or 
interference  not  authorized  by  law. 

II.  The  railroad  being  constructed  by  defendants,  mate- 
rially interferes  with  the  enjoyment  by  the  plaintiffs  of  their 
railroad,  by  running  parallel  with  it,  in  such  close  proximity 
as  to  prevent  passengers  from  entering  and  leaving  the  plain- 
tiffs' cars  with  safety,  and  also  by  intersecting  and  crossing 
the  plaintiffs'  track  at  Fourteenth  street  and  at  Twenty-third 
street.'    (See  Supplemented  Complaint,  fols.  33  to  37 ;  Affidavit 
of  Barton,  fol  67  ;  Affidavit  of  BurcMU,  fol  72.) 

III.  The  burden  is  upon  the  defendants  of  showing  their 
legal  authority  to  commit  the  invasions  complained  of,  and 
they  have  failed  to  show  such  authority. 

1.  It  is  admitted  by  the  answer  that  the  construction  com- 
plained of,  is  being  made  by  the  Forty-second  Street  and 
Grand  Street  Ferry  Railroad  Company  (Answer,  fol.  30). 

2.  It  is  also  admitted  that  such  company  is  a  corporation, 
created  and  organized  under  the  general  railroad  act,  passed 
April  2d,  1850. 

3.  By  the  5th  subdvision  of  section  28  of  that  act,  it  is 
provided  that  nothing  in  the  act  contained  shall  be  construed 
to  authorize  the  construction  of  any  railroad  not  already 
located  in,  upon  or  across  any  street  in  any  city,  without 
the  assent  of  the  corporation  of  such  city,  and  such  assent 
has  not  been  obtained.     (Sup.   Com.  fol.  31 ;   Affidavit  of 
Mayor  Opdyke,  fol.  74,  p.  19.) 

4.  And  by  the  fourth  section  of  the  act  of  April  17,  1860, 
set  up  in  the  answer,  the  mayor  and  corporation  of  New 
York,  are  prohibited  from  giving  any  assent  to  any  company 
organized  under  the  railroad  act  of  1850,  to  construct  any 
railroad  upon  the  avenue  in  question. 

Hence  the  defendants,  the  corporation,  lacking  the  corpo- 
rate power  to  construct  the  railroad  in  question,  are  acting 
without  authority  of  law. 

IV.  But  the  Forty-second  Street  and  Grand  Street  Ferry 
Railroad  Company,  claim  that  they  are  the  assignees  of  the 
franchises  alleged  to  have  been  granted  to  Conover  and  his 
associates,  by  the  act  of  April  17, 1860,  and  that  such  alleged 
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assignment  has  conferred  upon  that  company  the  power  to 
construct  the  railroad  in  question. 

V.  Such  alleged  assignment,  if  made,  has  not  conferred 
upon  them  the  powers  claimed. 

There  is  nothing  contained  in  the  act  of  April  17,  1860, 
which  can  give  to  an  assignment  from  the  grantees  named 
in  that  act,  the  legal  effect  of  conferring  upon  a  railroad 
company,  organized  under  the  act  of  1850,  a  corporate  power, 
not  only  not  conferred,  but  expressly  withheld  from  it  by  its 
organic  law. 

Every  corporation  created  under  the  general  railroad  law 
of  1850,  lacks  the  corporate  capacity  to  take  or  use  a  grant 
of  the  right  to  construct  a  city  railroad  not  located  prior  to 
the  passage  of  that  act,  without  the  consent  of  the  munici- 
pality. To  give  effect  to  the  restriction  in  the  act  of  1850, 
as  well  as  to  the  power  to  assign,  alleged  to  be  contained  in 
the  act  of  1860,  the  latter  must  be  construed  to  mean  that 
the  franchises  granted  may  be  exercised  by  the  assigns  of 
the  grantees,  provided  such  assigns  be  persons  other  than  a 
corporation  created  under  the  general  railroad  act. 

Any  other  construction  would  render  the  restriction  totally 
ineffectual,  or  place  it  in  the  power  of  the  grantees  to  evade 
it,  and  would,  therefore,  violate  the  well  settled  rules  for 
expounding  statutes.  • 

YI.  Assuming  for  the  moment,  the  validity  of  the  act  of 
April  17, 1860,  it  is  clear  that  the  railroad  authorized  by  that 
act  to  be  constructed,  was  designed  to  be  placed  in  respect 
of  its  construction  and  operation,  under  municipal  control. 
(See  §  2  of  the  Act  of  1860.) 

YII.  It  is  also  clear  that  the  legislature  did  not  intend 
that  other  railroad  tracks  upon  the  streets  or  avenues  men- 
tioned in  the  act  of  April  17,  1860,  should  be  intersected  or 
crossed,  without  compensation  being  made  therefor.  (See 
§  3  of  the  Act  of  1860.) 

In  any  aspect  of  the  case,  the  plaintiffs  are  clearly  entitled 
to  an  injunction  against  the  crossing  of  their  tracks  at  Four- 
teenth street  and  Twenty-third  street,  no  compensation 
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therefor  having  been  made.     (§  3  of  Act  of  1860  ;  Supple- 
mental Complaint,  fols.  33,  56,  57.) 

VIII.  The  act  of  April  17,  1860,  is  unconstitutional  and 
void. 

The  decision  of  the  court  of  appeals,  in  the  case  of  The 
People  agt.  Kerr,  is  relied  upon  as  establishing  the  validity 
of  these  acts  of  1860. 

The  only  point  decided  in  that  case  is,  that  the  private  lot 
owners  and  the  corporation  of  New  York,  as  the  proprietors 
of  the  fee  of  the  streets,  are  not  entitled  to  compensation 
for  the  use  of  a  street  for  a  city  railway  under  a  legislative 
grant. 

No  question  was  raised  as  to  the  invalidity  of  a  grant,  for 
tne  causes  for  which  it  is  now  assailed.  Nor  did  the  case 
present  the  question  as  to  the  right  of  municipal  control. 

This  act  of  April  17,  1860,  purports  to  confer  upon  Cono- 
ver  and  his  associates,  a  perpetual  and  irrepealable  franchise, 
with  the  power  of  eminent  domain,  and  to  authorize  them 
to  select  other  persons  by  whom  that  franchise  may  be 
enjoyed,  and  that  power  may  be  exercised,  free  from  legisla- 
tive control. 

This  is  an  attempted  delegation  of  the  sovereign  power  of 
the  state  to  private  individuals,  for  private  uses,  and  is  vio- 
lative  of  our  scheme  of  state  government,  which  vests  the 
legislative  power  of  the  state  in  the  senate  and  the  assembly, 
and  authorizes  its  delegation  in  no  instance  save  to  boards 
of  supervisors,  for  purposes  of  local  administration  ( Cons, 
of  1846,  Art.  3,  §§  1  and  17). 

Admitting  that  the  legislature  may  intrust  the  power  of 
eminent  domain  to  individuals,  to  be  exercised  for  the  public 
good,  it  is  denied  that  they  can  delegate  to  individuals  the 
power  of  selecting  others  by  whom  these  great  powers  are 
to  be  exercised. 

The  framers  of  the  constitution  of  1846,  provided  a  scheme 
for  the  bestowal  of  charters  by  general  and  special  acts,  to 
be  at  all  times  subject  to  alteration  or  repeal  (Art.  8,  §  1). 
This  legislation  of  1860  is  utterly  subversive   of  that 
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scheme,  and  is,  therefore,  violative  of  the  constitutional 
rights  of  the  people. 

IX.  The  actual  passage  of  the  act  of  April  17,  1860,  is 
put  in  issue  by  the  complaint.     The  fact  is  established,  that 
after  the  governor's  veto  of  the  bill,  it  received  the  assent 
of  two-thirds  of   the  members  present.     The  question  is, 
whether  the  enactment  is  valid,  unless  the  bill  received  the 
votes  of  two-thirds  of  the  members  elected. 

X.  The  city  of  New  York,  under  her  ancient  charters,  has 
the  right  to  order  and  regulate  the  use  of   the  streets. 
Whether  this  right  is  superior  or  subject  to  legislative  con- 
trol, if  an  open  question,  need  not  be  considered ;  for  the 
general  railroad  act  of  1850,  as  well  as  the  act  of  1860,  sub- 
ject the  railroad  in  question  to  municipal  control. 

XI.  The  act  of  April  17, 1860,  is  unconstitutional,  so  far 
as  it  invades  the  rights  of  property  of  the  New  York  and 
Harlem  Railroad  Company,  without  providing  just  compen- 
sation. 

The  property  of  railroad  companies  existing  under  state 
charters,  is  not  beyond  the  pale  of  constitutional  protection. 

The  power  reserved  to  repeal,  alter  or  modify  the  charters 
of  such  company,  is  not  a  license  to  take  their  property 
without  compensation. 

XII.  The  preliminary  injunction  had  been  violated,  before 
the  hearing  of  the  defendants'  motion  to  dissolve.     The 
evidence  of  that  violation  was  before  the  court,  and  proceed- 
ings for  the  contempt  had  been  instituted,  and  the  contempt 
had  not  been  purged  when  the  motion  to  dissolve  was  heard. 

The  defendants  were,  therefore,  not  entitled  to  a  hearing 
upon  their  motion  to  dissolve. 

XIII.  The  injunction  should  be  reinstated  till  the  hearing. 

MOSES  ELY  and 

EJLMILTON  W.  ROBINSON,  for  respondents. 

I.  None  of  the  charters  or  acts  relating  to  the  plaintiffs' 
road,  confer  upon  them  any  exclusive  privilege  of  running 
a  railroad  on  Fourth  avenue,  nor  are  they,  by  virtue  of  their 


KEW  YORK  PEACTICE  REPORTS.  457 

N.  Y.  and  Harlem  Railroad  Co.  agt.  The  Forty-second  Street,  &c.,  Eailroad  Co. 

enjoyment  of  the  corporate  franchise  right  to  run  such  road, 
possessed  of  any  private  property  in  the  street,  on  account 
of  which  they  can  claim  compensation  for  any  consequential 
damages  they  may  sustain  from  the  creation,  location  and 
running,  in  accordance  with  legislative  authority,  of  another 
road  which  may  incommode  them,  and  divert  and  injure 
their  business. 

All  questions  of  the  expediency  and  public  necessity  of  the 
act,  and  of  the  extent  of  powers  to  be  conferred,  or  to  which 
they  shall  interfere  with  prior  grants  (not  secured  as  exclu- 
sive by  legislative  contract)  of  a  similar  character,  rest 
entirely  in  the  discretion  of  the  legislature.  (Charles  River 
Bridge  Co.  agt.  Warren  Bridge  Co.  11  Peters,  420 ;  Mohawk 
Bridge  Co.  agt.  The  Utica  and  Schenectady  Railroad  Co.  6 
Paige,  564 ;  Westchester  Railroad  Co.  agt.  Harlem,  &c.  Rail- 
road Co.  reported  in  N.  T.  Transcript,  July  23d,  1863  ;  Mat- 
ter of  Hamilton  Avenue,  14  Barb.  405 ;  Thompson  agt.  N.  T. 
and  Harlem  R.  R.  Co.  3  Sandf.  Ch.  625 ;  Auburn  and  Goto 
Plank  Road  Co.  agt.  Douglass^  5  Seld.  444 ;  3  Kent's  Com. 
§th  ed.  note  to  p.  459 ;  2  Green.  Cruise,  56,  part  3d,  title  Fran- 
chise, §  29  ;  Albany  Northern  R.  R.  Co.  agt.  Brownell,  24  N. 
Y.  345.) 

II.  Whatever  might  have  been  the  rights  conferred  under 
a  continuing  charter,  exempt  from  legislative  interference, 
that  which  the  plaintiffs  accepted,  granted  their  corporate 
rights  and  franchises,  including  their  entire  right  to  maintain 
and  operate  their  railroad,  subject  to  the  express  right  and 
power  of  the  legislature  to  alter,  modify  and  repeal  all  those 
privileges.  (Sess.  Laws,  1831,  p.  323  ;  Id.  1835,  p.  87 ;  Id. 

1859,  p.  914.) 

Their  very  existence,  including  all  corporate  powers  and 
franchises,  have  always  been  held  on  sufferance,  while  the 
defendants  are  the  absolute  donees  of  all  the  rights  and 
privileges  conferred  by  the  act  of  1860  (Chap.  515,  Sess.  L. 

1860,  p.  1050.) 

Whatever  rights  the  plaintiffs  may  have  possessed  by  legis- 
lative authority,  to  operate  a  railroad  in  the  Fourth  avenue, 
between  Fourteenth  and  Twenty-third  streets,  or  to  do  any 
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act  inconsistent  with  the  exercise  of  the  full  powers  and 
privileges  granted  by  the  first  section  of  chapter  515  of  the 
laws  of  1860,  they  were  pro  tanto,  repealed  by  section  five 
of  that  act,  which  is  the  later  expression  of  the  will  and 
intent  of  the  legislature. 

Instead  of  the  rights  and  powers  thereby  conferred  on  the 
defendants,  being  in  any  respect  subordinate  to  those  of  the 
plaintiffs,  the  contrary  is  the  case,  as  to  all  their  corporate 
powers  and  franchises,  that  can  be  exercised  in  the  convey- 
ance of  passengers,  within  the  space  between  Fourteenth 
and  Twenty-third  streets,  or  elsewhere.  And  instead  of  the 
plaintiffs'  being  entitled  to  any  injunction  against  the  defend- 
ants' exercise  of  the  powers  specified  in  the  statute,  the  plain- 
tiffs convenience  must  yield,  so  as  to  enable  the  defendants 
to  exercise  their  paramount  rights  and  privileges  as  con- 
ferred by  the  latter  act  ( WestcJiester  R.  R.  Co.  agt.  Harlem 
Bridge,  &c.  R.  R.  Co.  supra). 

III.  The  plaintiffs  possess  no  independent  powers    as 
grantees  of  the  corporation  of  the  city  of  New  York. 

The  rights  of  the  corporation  in  the  Fourth  avenue, 
obtained  under  the  acts  of  1813,  are  "  puUici  juris,"  and 
subject  to  legislative  control,  and  they  are  without  power  to 
confer'  any  rights  of  property  in  the  street,  or  to  authorize 
the  running  of  a  railroad,  or  the  creation  of  any  franchise. 
(Davis  agt.  The  Mayor,  &c.  14  N.  T.  506  ;  People  agt.  Kerr, 
in  Court  of  Appeals,  25  How.  Pr.  258 ;  Act  1860,  chap.  10, 
Sess.  Laws,  p.  16 ;  Act  of  1860,  chap.  515,  §  4,  Sess.  Laws,  p. 
1050.) 

The  capacity  of  the  plaintiffs  to  take  or  exercise  any  such 
rights,  is  limited  by  their  charter  (1  R.  S.  600,  §  3). 

IV.  The  grant  to  the  defendants  of  the  right  of  construct- 
ing and  operating  their  railroad,  as  authorized  by  the  act  of 
1860  (chap.  515),  has  received  a  judicial  construction  and 
confirmation  of  its  constitutionality,  in  the  case  of  The  Peo- 
ple agt.  Kerr  (supra),  relating  to  a  similar  grant  contained 
in  chapter  513,  of  the  laws  of  1860,  and  their  right  to  run 
upon  and  use  the  streets  and  avenues,  the  title  to  which  is 
in  the  corporation  (as  is  the  Fourth  avenue),  is  affirmed. 
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V.  It  is  wholly  immaterial  whether  the  defendants  are  to 
be  regarded  as  a  corporation  or  a  joint  stock  association,  as 
the  right  to  lay,  construct  and  operate  the  road,  is  given  the 
grantees  and  their  assigns  (see  act),  and  the  right  of  eminent 
domain  delegated  to  them,  may  be  exercised,  as  is  well  estab- 
lished,  either    by    a  corporation    or  private    individuals. 
(Bloodgood  agt.  Mohawk  and  Hudson  B.  B.  Co.  18  Wend.  9  ; 
See  resolution  of  Court  of  Errors,  p.  75  ;  Opinion  of  Judge 
EMOTT  in  People  agt.  Kerr,  Mss. ;  Bank  of  Middlebury  agfc. 
Edgerton,  30  Ft.  182.) 

The  unauthorized  exercise  of  corporate  powers  is  the 
usurpation  of  a  franchise,  and  the  attorney  general  alone 
can  interfere,  and  that  by  quo  warranto.  ( Code,  §  432  ;  The 
People,  &c.  agt.  Tibbits,  &c.  4  Cowen,  368.) 

VI.  The  case  shows  that  the  defendants,  instead  of  imita- 
ting the  selfish  and  pretentious  conduct  of  the  plaintiffs, 
have  consulted  their  wishes,  in  omitting  to  run  upon,  inter- 
sect and  use  this  portion  of  the  railroad  track,  as  authorized 
by  section  three,  of  chapter  515  of  the  laws  of  1860 ;  that 
compensation  which  was  conceded  to  be  liberal,  was  offered 
by  them  for  such  privilege   and   declined,  and  they  have 
adopted  the  other  alternative  of  laying  another  track  on  the 
most  approved  plan,  and  using  the  utmost  care  to  do  no 
unnecessary  injury  to  or  destruction  of  the  privileges  enjoyed 
by  the  plaintiffs. 

The  objection  taken  is  not  to  the  mode  in  which  defendants 
exercise  their  right,  but  to  its  being  exercised  at  all.  No 
objection  can  be  urged  to  the  mode  proposed,  that  is  not 
fatal  to  the  right. 

VIL  The  charge  of  contempt  made  against  the  defendants 
was  no  answer  to  the  motion,  which  was  a  matter  of  right. 
(Smith  agt.  Beno,  6  How.  Pr.  124 ;  Field  agt.  Hunt,  22  Id. 
330.) 

»  VIII.  The  right  of  the  defendants  to  lay  their  railroad 
track  on  the  Fourth  avenue,  between  Fourteenth  and  Twenty- 
third  streets,  alongside  of  that  of  the  plaintiffs,  in  the  man- 
ner they  propose,  is  clear  as  against  any  of  the  pretensions 
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of  the  complaint,  and  the  order  dissolving  injunction  ought 
to  be  affirmed,  with  costs. 

Additional  points  for  defendants  : 

I.  The  complaint  states  no  case  upon  which  an  injunction 
against  the  defendants,  restraining  them  from  crossing  the 
railroad  track  of  the  plaintiffs  should  be  granted. 

1.  The  case  stated  is  not  of  any  attempt  to  cross  the 
plaintiffs'  tracks  without  compensation.     It  alleges  no  dam- 
age from  that  act,  for  which  compensation  ought  to  be  made. 
The  matter  for  which  claim  is  made  is  damnum  absque  injuria. 
No  injunction  is  prayed  for  until  such  compensation  is  made, 
but  an  entire  and  absolute  prohibition  of  defendants'  road 
is  claimed  on  other  grounds,  which  repudiate  the  defendants' 
right,  and  this  was  the  injunction  asked. 

2.  The  act  of  April  17th,  1860,  chapter  515,  requires  no 
compensation  to  be  made  for  merely  crossing  the  plaintiffs' 
track.     It  is  for  "  running  upon,  intersecting  or  using,"  that 
the  act  of  1860,  page  1051,  section  3,  awards  compensation. 
There  is  a  distinction,  which  is  observed  in  the  statutes, 
between  "  crossing  "  and  "  intersecting." 

The  general  railroad  act  of  1850,  section  28,  subdivision 
6,  authorizes  the  "  crossing,  intersecting,  joining  and  uni- 
ting." 

For  purposes  of  intersection,  it  requires  parties  to  unite 
with  the  owners  of  the  new  railroad,  in  the  intersection  and 
connections,  and  to  grant  the  proper  facilities. 

For  intersection,  compensation  is  to  be  made  under  both 
statutes,  but  not  for  "  crossing." 

Intersecting  is  rather  synonymous  with  "joining  and 
uniting,"  and  contemplates  some  such  union  of  the  two 
roads,  by  which  the  cars  of  one  may,  to  some  extent,  be  run 
on  the  track  of  the  other. 

The  plaintiffs'  chartered  rights  being  subject  to  "  altera- 
tion, modification  and  repeal,"  by  the  legislature,  they  had 
no  right  of  property  in  the  Fourth  avenue,  over  which  their 
railroad  tracks  are  laid. 

These  being  laid  in  a  public  highway,  in  or  over  which 
the  plaintiffs  had  only  an  easement  and  right  of  way,  no 
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property  of  theirs  is  taken,  and  they  sustained  no  injury  for 
which  they  are  entitled  to  any  compensation  by  the  mere 
crossing  of  their  track  by  the  defendants. 

(a)  The  plaintiffs  allege  no  damage  or  inconvenience  for 
which  compensation  should  be  made,  as  likely  to  result  from 
the  mere  crossing  of  their  railroad  tracks  in  the  mode  con- 
templated. 

The  answer  (fol.  36)  and  affidavits  (fols.  59,  60),  expressly 
deny  that  any  such  damage  would  ensue.  This  was  uncon- 
tradicted. 

(b)  The  mere  crossing  of  the  track  of  one  railroad  laid  in 
a  public  highway  by  the  track  of  the  other,  without  sub- 
stantial injury  to  the  track  first  laid,  constitutes  no  ground 
for  an  injunction.      (Brooklyn  and  Jamacia  R.  R.   Co.  agt. 
The  Brooklyn  Central  R.  R.  33  Barb.  420  ;  Tuckahoe  C.  Co. 
agt.  Tuckahoe  R.  R.  Co.  11  Leigh  [Fa.],  42  ;  Albany  Northern 
R.  R.  Co.  agt.  Broivnett,  24  N.  Y.  345 ;  Judge  INGRAHAM'S 
Mss.  opinion  in  The  Sixth  Avenue  R.  R.  Co.  agt.  Kerr  and 
others.) 

(c)  The  compensation  that  is  to  be  made  by  section  3,  of 
the  act  of  1860,  chapter  515,  ie  only  required  to  be  paid  in 
advance  if  it  is  for  "  property  taken,"  in  which  there  is  an 
absolute  ownership. 

In  such  a  case  this  statute  insures  such  compensation 
(Bloodgood  agt.  The  Mohawk  and  Hudson  R.  JR.  Co.  18  Wend. 
9). 

But  if  it  is  a  mere  requirement  as  compensation  for  dis- 
turbance in  a  privilege  enjoyed  through  public  favor,  which 
the  legislature  might  have  revoked,  the  statute  merely  cre- 
ates a  right  of  action  for  the  pecuniary  consideration.  Its 
prepayment  is  not  necessary  as  a  condition  precedent.  (See 
Judge  INGRAHAM'S  opinion,  supra.) 

(d)  No  case  of  unauthorized  or  noxious  nuisance,  or  of 
irreparable  mischief  or  of  insolvency,  is  stated  or  pretended 
as  grounds  for  a  preliminary  injunction.     (Mohatvk  Bridge 
Co.  agt.  Utica  and  Schenectady  R.  R.  Co.  6  Paige,  554  ;  Hodg- 
kinson  agt.  Long  Island  R.  R.  Co.  4  Ed.  Ch.  411 ;   Wiggins 
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agt.  Mayor,  d'c.  of  N.  Y.  9  Paige,  16  ;  Marshall  agt.  Peters, 
12  How.  Pr.  218.) 

For  any  injury  resulting  from  crossing  their  tracks,  the 
plaintiffs  have  ample  remedy  at  law. 

(e)  But  even  if  any  damages  were  assessable,  the  matter 
is  so  trivial,  and  the  effect  of  an  injunction  so  disastrous, 
that  the  court  will  refuse  an  injunction,  or  at  most,  require 
security  to  be  given  for  ascertaining  and  paying  any  damages 
that  may  be  awarded  (Jones  agt.  Great  Western  R.  B.  Co.  1 
R.  W.  C.  684). 

II.  The  objection  that  the  defendants,  "  The  Forty-second 
street  and  Grand  street  Ferry  Railroad  Company,"  being  a 
corporation  formed  under  the  general  railroad  law  of  1850, 
cannot,  under  the  assignment  of  the  grant  made  by  the  act, 
chapter  515  of  the  'laws  of  1860,  complete  and  operate  the 
railroad  specified  in  their  charter  and  in  that  grant,  because 
they  had  not  obtained  the  consent  of  the  corporation  of  the 
city  of  New  York,  is  untenable. 

1.  The  act  of  April  2,  1850,  is  an  enabling  statute,  for  the 
creation  of  corporations  for  the  general  purposes  specified 
in  the  first  section. 

By  section  28,  subdivision  3  (after  authorizing  the  con- 
struction of  railroads  through  streets  and  highways),  it  was 
provided  that  nothing  in  the  act  should  be  construed  "  to 
authorize  the  construction  of  any  railroad  not  already  loca- 
ted in,  upon  or  across  any  streets  in  any  city,  without  the 
assent  of  the  corporation  of  such  city." 

By  the  act  of  1854,  chapter  140,  section  1,  where  the  rail- 
road commenced  and  ended  in  the  city,  it  was  further 
required  that  the  consent  of  a  majority  in  interest  of  the 
owners  of  the  property  upon  the  streets,  should  be  first  had 
and  obtained. 

But  by  the  act  relative  to  railroads  in  the  city  of  New 
York,  passed  January  30,  1860,  chapter  10  (Laivs  of  1860, 
p.  16),  it  was  provided  that  it  should  not  be  lawful  thereaf- 
ter to  lay,  construct  or  operate  any  railroad  in,  upon  or  along 
any  of  the  streets  or  avenues  of  the  city  of  New  York, 
wherever  such  railroad  commenced  or  ended,  except  under 
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the  authority  and  subject  to  the  regulations  and  restrictions 
which  the  legislature  might  thereafter  grant  and  provide, 
and  all  inconsistent  acts  were  repealed. 

So  far,  therefore,  as  the  consent  of  the  corporation  of  the 
city  of  New  York,  to  the  construction  of  any  railroad  in, 
upon  or  over  the  streets  or  avenues  of  the  city  was  con- 
cerned, their  power  over  the  subject  was  entirely  revoked, 
and  no  railroad  could  thereafter  be  laid,  constructed  or  oper- 
ated, except  under  the  authority  of  the  legislature,  and 
subject  to  the  regulations  and  restrictions  they  might  there- 
after grant  and  provide. 

The  legislature,  by  their  several  acts  of  1854,  chapter  140, 
and  of  1860,  chapter  10,  could  only  have  had  reference  to 
railroads  attempted  to  be  constructed  by  corporations  deri- 
ving their  authority  to  construct  and  operate  their  road 
under  the  general  railroad  act. 

It  could  not  have  had  reference  to  any  railroad  incorpo- 
rations, which  might  thereafter  be  authorized  under  a  spe- 
cial law  emanating  from  the  same  authority,  which  would 
contain  its  own  provisions  and  restrictions.  The  rights  of 
existing  railroad  companies  were  protected  by  the  exception. 

Nor  to  any  attempted  action  of  the  corporation  authori- 
zing the  construction  of  any  railroad  in  then  streets  or  ave- 
nues of  the  city,  as  they  had  no  such  power.  It  could  only 
have  been  intended  to  affect  and  guard  against  corporations 
formed  or  to  be  formed  under  some  general  law,  such  as  the 
general  railroad  act,  and  restrain  them  in  these  particulars. 
None  of  the  numerous  railroads  beginning  and  ending  in  cities, 
had  been  incorporated  by  any  special  act. 

The  limitation  (contained  in  section  28,  subdivision  5), 
upon  the  authority  conferred  by  the  general  railroad  act,  so 
far  as  it  required  any  assent  of  the  corporation  of  the  city 
of  New  York,  to  the  construction  of  any  railroad  in  that 
city,  was  entirely  removed  by  the  act  of  1860,  chapter  10, 
and  since  then  no  such  assent  is  in  any  case  either  necessary 
or  of  any  avail. 

2.  So  far  as  this  railroad  is  concerned,  it  is  expressly 
authorized.  The  railroad  of  the  defendants  now  being  oper- 
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ated  upon  the  route  specified  in  the  act  of  1860,  chapter 
515,  has  been  constructed  under  that  legislative  authority, 
and  it  is  made  the  duty  of  the  corporation  to  promote  its 
construction  and  protect  its  operation.  The  supplementary 
"regulations"  rendered  necessary  by  chapter  10,  of  the 
laws  of  I860,  to  carry  into  effect  the  powers  of  a  corporation 
under  the  general  railroad  act,  to  construct  and  operate  a 
railroad  through  the  streets  and  avenues  of  the  city  of  New 
York,  have  been  supplied  by  this  act. 

III.  The  act  of  1860,  chapter  515,  rendered  the  grant 
assignable. 

The  parties  designated  as  "  assigns,"  are  not  limited  to 
private  persons. 

The  term  fairly  included  a  railroad  corporation  having 
powers  of  a  like  character. 

Corporations  to  the  extent  of  their  powers,  come  within 
the  meaning  of  "  persons." 

The  corporate  powers  of  the  defendants,  "The  Forty- 
second  street  and  Grand  street  Ferry  Railroad  Company," 
were  these  precise  powers. 

There  is  no  incongruity  in  the  arrangement  by  which  the 
grantees  parted  with  their  interests  to  that  railroad  company, 
and  it  became  the  assignee  of  a  railroad  authorized  by  law, 
independent  of  control  by  the  corporation,  except  by  ordi- 
nance. 

The  paramount  object  contemplated  by  the  legislature, 
that  this  railroad  should  be  constructed  and  operated  for 
the  public  good,  has  been  accomplished,  and  that  too,  through 
the  agency  of  the  very  grantees  named  in  the  act,  and  their 
assigns. 

IV.  The  only  supervision  allowed  by  the  act  of  1860,  to 
the  corporation  of  the  city  of  New  York,  is  through  such 
reasonable  rules  and  regulations  in  respect  thereto,  as  the 
common  council  may,  from  time  to  time,  by  ordinance  pre- 
scribe.    No  such  ordinance  has  been  passed. 

V.  The  rights  of  the  city  of  New  York  in  the  streets  and 
avenues  thorugh  which  this  railroad  runs,  are  only  such  as 
are  conferred  by  the  laws  of  1813,  and  are  piiblid  juris.    No 
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compensation  is  necessary  to  be  made  to  them  (The  People 
agt.  Kerrt  25  How.  258). 

Even  if  this  were  otherwise,  the  plaintiffs  cannot  urge  that 
objection,  or  claim  any  right  to  represent  the  interest  of  the 
corporation. 

VI.  There  was  nothing  inconsistent  with  any  constitu- 
tional prohibition,  in  making  the  grant  assignable. 

Nearly  every  act  relating  to  ferries,  in  the  statute  books 
of  the  state,  makes  such  interest  assignable.  So,  also,  do 
various  laws  conferring  franchises  of  a  like  character  in 
wharves,  turnpikes,  dams,  &c  (Bank  of  Middlebury  agt. 
Edgerton,  30  VI.  182). 

Such  interests  may  be  made  assignable  by  express  statute. 

The  authority  vested  in  the  "  grantees  and  their  assigns," 
to  acquire  the  right  to  run  upon,  intersect  or  use,  part  of  any 
other  railroad  track,  requires  that  the  proceedings  for  that 
purpose  should  be  taken  by  the  parties  in  interest. 

The  object  of  the  statue  is,  to  render  the  actors  at  all 
times  definite  and  certain. 

The  power  of  the  legislature  to  delegate  that  authority  to 
private  persons,  is  well  settled  (JBloodgood  agt.  Mohaivk  and 
Hudson  R.  R.  Co.  18  Wend.  9). 

There  is  nothing  in  the  language  or  spirit  of  the  constitu- 
tion which  prohibits  this  mode  of  designating  the  parties 
who  are  to  initiate  the  proceedings  (Buffalo  and  N.  T.  JR.  R. 
Co.  agt.  Brainard,  5  Seld.  110). 

The  authority  of  the  legislature,  where  not  restrained  by 
the  constitution,  is  paramount  as  to  all  matters  within  the 
scope  of  civil  government,  and  such  restrictions  upon  this 
power,  resting  in  mere  implication,  can  only  exist  in  some 
strong  reason  of  necessity. 

By  the  court,  BARNARD,  J.  All  the  questions  in  this  case 
are  capable  of  being  resolved  into  the  following  : 

"Whether  the  legislature  had  authority  to  pass  this  act  of 
April,  1860  ?  In  this  connection  it  is  contended  it  had  not, 
because  it  would  tend  to  impair  the  previous  franchise 
granted  to  the  plaintiffs,  and  because  a  franchise  of  the  char- 
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acter  granted  by  the  act  of  April  17,  1860,  can  only  be 
granted  to  a  corporation  for  a  specified  period,  and  cannot 
be  made  assignable;  and  that  as  the  general  railroad  act 
provides  for  the  incorporation  for  railroad  purposes,  there  is 
no  necessity  for  special  legislation.  Whether  the  defendants 
being  incorporated  under  the  general  railroad  act,  the  fifth 
subdivision  of  which  provides  that  the  act  shall  not  autho- 
rize the  construction  of  any  railroad  on  any  street  in  any 
city,  without  the  consent  of  the  corporation,  can  they,  not 
having  obtained  such  consent,  construct  their  railroad  ? 
And  in  this  connection  arises  the  question,  whether  the 
plaintiffs  can  take  advantage  of  such  want  of  consent,  and 
whether  the  defendants  cannot  construct  their  road  under 
the  assignments  to  them,  by  the  parties  named  in  the  act  of 
April  17,  1860,  of  their  rights  thereunder  ? 

Whether  the  defendants'  road  does  not  so  impair  the 
franchise  of  plaintiffs,  as  to  come  within  the  constitutional 
prohibition  against  taking  private  property  without  due  com- 
pensation ? 

Whether  the  defendants  should  not  be  enjoined  from  cross- 
ing plaintiffs'  road,  the  damages  for  such  crossing  not  having 
been  agreed  upon  or  ascertained,  in  the  manner  pointed  out 
by  law  ?  Whether  the  construction  of  defendants'  road  does 
not  take  actual  property  of  plaintiffs  without  compensation, 
by  reason  of  two  tracks  of  the  two  roads  running  so  near  to 
and  parallel  with  each  other,  as  to  endanger  the  safety  of 
the  passengers  getting  in  and  out,  and  thereby  deterring 
passengers  from  riding  ? 

As  to  the  first  question,  it  is  not  now  doubted  but  that  a  * 
franchise  of  this  nature  may  be  conferred  upon  a  corpora- 
tion. That  being  conceded,  it  follows  that  the  legislature 
can  constitutionally  bestow  grants  of  this  kind.  The  con- 
stitution contains  no  prohibition  and  no  restrictions  on  this 
power. 

A  corporation  is  but  an  artificial  creation,  and  may  con- 
sist of  one  or  more  individuals.  There  is  no  constitutional 
provision  that  prohibits  such  franchises  being  conferred  upon 
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or  exercised  by  individuals,  nor  does  there  appear  to  be  any 
objection  to  making  such  rights  assignable. 

The  legislature  had  the  power  to  grant  this  franchise ;  the 
expediency  and  necessity  of  granting,  the  propriety  of 
granting  it  to  a  corporation,  or  a  set  of  individuals  and  their 
assigns ;  the  safeguards  and  restrictions  to  be  placed  upon 
the  use  ;  are  all,  unless  some  constitutional  inhibition  is  vio- 
lated, entirely  in  the  discretion  of  the  legislature.  No  ques- 
tion can  now  arise  as  to  the  power  of  the  legislature  to 
authorize  the  construction  of  a  railroad  upon  any  of  the 
streets  of  New  York,  without  any  compensation  to  the  cor- 
poration or  to  the  owners  of  property  fronting  on  the  street, 
and  without  the  assent  of  the  corporation,  but  even  in  direct 
opposition  to  the  wishes  of  the  corporation.  That  point  is 
settled  by  the  case  of  The  People  agt.  Kerr  (25  How.  p.  258). 

If,  by  the  act  of  1860,  a  corporation  is  created,  it  is  not 
objectionable  under  the  clause  of  the  constitution  which  con- 
tains the  prohibition ;  it  being  provided  that  a  corporation 
may  be  created  by  a  special  act,  when  in  the  judgment  of 
the  legislature,  the  object  of  the  corporation  cannot  be 
obtained  under  the  general  law.  The  passage  of  the  special 
act  is  conclusive  of  its  merits,  in  the  judgment  of  the  legis- 
lature (Hosier  agt.  Hilton,  15  Barb,  cited  from  page  663), 

As  to  the  second  question,  conceding  that  defendants  have 
no  authority  to  construct  their  road  without  the  assent  of 
the  corporation,  still  the  plaintiffs  do  not  stand  in  a  position 
to  assert  that  there  is  no  such  assent,  or  if  there  be  none, 
to  take  advantage  of  the  want  of  it. 

The  party  whose  assent  is  necessary,  is  the  only  party  who 
can  take  advantage  of  the  want,  except  where  the  want  of  it 
has  the  effect  of  making  a  corporation  exceed  its  corporate 
powers,  in  which  excepted  case  the  attorney  general  can 
alone  take  proceedings  for  such  usurpation,  since  the  want 
of  such  consent  works  no  private  injury  to  the  corporation, 
or  to  the  individual  owners  of  property  or  taxpayers,  under 
the  decision  of  The  People  agt.  Kerr.  The  stockholders  and 
creditors  of  defendants  do  not  complain. 

The  want  of  consent  cannot  injuriously  affect  the  plaintiff 
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in  its  franchise  or  corporate  powers.     The  requirement  of 
the  consent  was  clearly  not  for  its  benefit. 

The  plaintiff  then  does  not  stand  in  a  position  either  to 
assert  that  there  is  no  assent,  or  to  take  advantage  of  its 
non-existence. 

But  the  requirement  of  the  assent  of  the  corporation  of 
the  city  of  New  York  is,  in  effect,  so  far  as  the  defendants 
are  concerned,  abrogated.  By  the  act  of  1860,  page  16,  it 
was  in  substance  provided  that  all  railroads  thereafter  to  be 
constructed  in  the  city  of  New  York,  should  be  so  con- 
structed under  the  authority,  and  subject  to  the  regulations 
and  restrictions  which  the  legislature  might  thereafter  pro- 
vide, and  all  acts  inconsistent  therewith  repealed. 

It  is  obvious  that  the  legislature  could  directly  repeal  the 
clause  requiring  the  assent  of  the  corporation  of  the  city 
of  New  York,  and  that  thereupon,  any  railroad  company 
organized  under  the  railroad  act,  whether  formed  before  or 
after  such  repeal,  would  not  be  affected  by  the  repealed 
clause. 

This  act  of.  1860,  renders  it  necessary  for  a  corporation 
formed  under  the  general  railroad  law,  for  the  purpose  of  a 
railroad  in  the  city  of  New  York,  to  obtain  the  authority  of 
the  legislature  to  construct  its  road,  and  the  legislature  in 
giving  such  authority,  makes  such  regulations  and  restric- 
tions as,  in  their  judgment,  are  requisite.  This  abrogates 
all  former  laws  relative  to  the  actual  construction  of  rail- 
roads in  the  city  of  New  York. 

This  road  in  question  has  been  authorized  by  the  legisla- 
ture, under  such  regulations  and  restrictions  as  were  deemed 
necessary  ;  and  the  defendants  having  obtained  the  right  to 
construct  from  those  to  whom  it  was  granted,  can  exercise 
that  right.  Again,  the  clause  in  question  is  but  a  prohibi- 
tion of  the  legislature  against  the  actual  construction  of  a 
railroad  track  in  a  street. 

The  legislature  having,  by  the  act  of  1860,  authorized  the 
construction  of  a  railroad  track  in  the  streets  in  question, 
and  having  prohibited  the  mayor,  &c.,  from  giving  any  assent 
to  any  company  deriving  any  authority  under  the  general 
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ralroad  act  of  1850,  to  construct  a  railroad  on  the  route  in 
question,  must  be  considered  as  having  repealed  the  require- 
ment of  such  assent  for  a  road  on  that  route.  For  it  cannot 
be  held,  that  the  legislature  means  to  make  it  requisite  to 
obtain  that  which  it  also  says  shall  not  be  given. 

As  the  legislature,  therefore,  have  rendered  it  impossible 
for  defendants  to  obtain  this  assent,  it  is  no  longer  necessary 
for  them  to  obtain  such  consent,  in  order  to  enable  them  to 
use  the  right  which  they  had  obtained  by  assignment  from 
the  individuals  named  in  the  act  of  April  17,  1860. 

The  defendants  now  stand  in  the  same  position  as  if  the 
legislature  had  granted  the  right  to  them  ;  for  the  legisla- 
ture granted  it  to  certain  persons  and  their  -assigns,  and  the 
defendants  are  the  assignees. 

Another  question  is,  whether  defendant's  road  does  not  so 
impair  plaintiffs'  franchise,  as  to  come  within  the  constitu- 
tional provision  against  taking  private  property  without  due 
compensation.  It  is  only  necessary  on  this  point  to  refer  to 
the  case  of  the  A.  and  C.  P.  Railroad  Co.  agt.  Douglass  (5 
Seld.  461). 

There  is  no  privilege  or  right  directly  granted  to  plaintiffs 
of  the  sole  and  exclusive  use  of  the  Fourth  avenue  for  a 
railroad  track.  With  reference  to  the  point  raised  as  to  the 
defendants'  road  crossing  plaintiffs'  track,  this  is  not  such  an 
infraction  of  private  property  as  to  call  for  a  preliminary 
injunction  (B.  C.  and  J.  R.  E.  Co.  agt.  B.  C.  R.  R.  Co.  33 
Barb.  420). 

This  crossing  became  necessary  in  an  authorized  use  of 
the  streets,  the  same  as  the  crossing  by  ordinary  carts.  It 
is  true,  that  at  the  point  of  crossing,  the  rail  of  the  track 
which  is  crossed  will  be  subject  to  some  damage  by  wear 
and  tear  ;  but  that  is  one  of  the  damages  which  is  necessa- 
rily incident  in  laying  rails  in  a  street,  the  concurrent  use 
of  which  appertains  to  others. 

There  may  be  considerable  question  whether  the  statute 
requires  any  compensation  for  the  mere  crossing  of  a  track. 
If  it  does  not,  none  can  be  had  ;  if  it  does,  then  the  statute 
does  not  make  the  fixing  and  payment  of  such  compensation 
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as  a  condition  precedent  to  the  crossing  ;  and  unless  there 
are  allegations  of  insolvency,  or  some  special  cause  shown, 
the  court  should  not  interfere  to  restrain  the  prosecution  of  a 
right. 

In  this  case  there  are  no  allegations  of  insolvency,  and  no 
special  cause  shown  ;  on  the  contrary,  the  complaint  does 
not  allege  any  damages  arising  from  such  crossing,  which 
need  any  compensation. 

The  last  point,  as  to  the  effect  of  the  ties  and  tracks  being 
so  near  as  to  endanger  the  lives  of  the  passengers,  and  so 
deter  persons  from  riding,  is  sufficiently  answered  by  the 
remark  of  the  judge  in  his  opinion  at  special  term. 

Order  appealed  from  affirmed,  with  $10  costs. 

SUTHERLAND,  J.  I  concur  in  the  conclusions  to  which 
Judge  BARNARD  has  arrived,  and  in  most  of  the  views  or 
propositions  stated  in  his  opinion,  but  I  am  not  willing  to 
concur  in  all  he  says  as  to  the  effect  or  operation  of  the  act 
of  January  30,  1860  (Laios  of  1860,  p.  16).  That  act  pro- 
hibits the  construction  thereafter  of  any  railroad  in  the  city 
of  New  York,  without  the  authority  of  the  legislature,  but 
it  does  not  declare,  that  such  roads  may  be  thereafter  con- 
structed by  the  authority  of  the  legislature  alone,  and  with- 
out the  consent  of  the  city ;  and  had  it  so  declared,  it  would 
not  have  followed  that  the  legislature  had  power  to  autho- 
rize the  construction  of  such  roads  without  the  consent  of 
the  city.  But  the  court  of  appeals  in  affirming  the  decision 
in  The  People  agt.  Kerr,  must  have  decided,  that  at  least  as 
to  the  city  corporation,  the  legislature  had  the  constitutional 
power  to  authorize  the  construction  and  operation  of  a  rail- 
road in  the  city,  without  its  assent. 

Therefore,  the  grantees  named  in  the  act  of  April  17th, 
1860  (Laivs  of  1860,  p.  1050),  or  their  assignees,  had  the 
right  under  that  act,  to  construct  and  operate  their  road, 
without  the  consent  of  the  city,  and  I  am  not  prepared  to 
hold  that  this  right  was  surrendered  or  abandoned,  by  organ- 
izing or  undertaking  to  organize  as  a  corporation,  under  the 
general  railroad  act ;  but  if  otherwise,  I  concur  in  the  sug- 
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gestion  of  Judge  BAENARD,  that  the  plaintiff  is  not  in  a  posi- 
tion to  take  advantage  of  the  want  of  consent  on  the  part 
of  the  city. 


SUPEEME  COUET. 
JOHN  M.  BATTERMAN  agt.  ARCHIBALD  FINN. 

To  make  a  person  who  is  not  a  party  to  the  action  or  named  in  the  injunction 
order,  liable  for  disobeying  such  injunction,  on  the  sole  ground  that  he  is  an 
agent  or  servant  of  the  defendant,  such  person  should  bear  such  a  relation  to 
the  defendant  as  will  enable  the  latter  to  control  his  action  in  regard  to  the 
subject  matter  of  the  injunction. 

Bona  fide  lessees  of  a  water  power,  who  are  not  made  parties  to  the  action,  are  not 
liable  in  damages  for  disobeying  an  injunction  against  their  lessor,  to  restrain 
him,  his  servants  and  agents,  from  an  injurious  flow  of  water  upon  the  plaintiff's 
premises,  upon  the  ground  that  they  act  as  the  servants  and  agents  of  the 
defendant— the  lessor. 

It  is  an  established  rule,  with  very  few  exceptions,  that  a  landlord  is  not  answera- 
ble to  third  parties  for  injuries  resulting  from  the  wrongful  or  negligent  acts  of 
the  tenant. 

The  remedy  by  inj  unction  is  extraordinary,  and  should  only  be  resorted  to  where 
there  is  a  clear  right,  as  there  is  much  greater  reason  to  apprehend  that  irre- 
parable injury  will  be  produced  by  its  too  frequent  use,  rather  than  from  the  too 
frequent  denial  of  this  remedy. 

Albany  General  Term,  December,  1864. 

Before  PECKHAM,  MILLER  and  INGALLS,  Justices. 

APPEALS  from  two  orders  declaring  the  defendant  and 
others,  guilty  of  contempt  for  disobeying  an  injunction  issued 
in  the  above  action. 

E.  W.  PECKHAM,  JR.,  for  appellant. 
C.  B.  COCHRANE,  for  respondent. 

By  the  court,  INGALLS,  J.  Finn  is  the  only  party  to  the 
action,  and  the  injunction  was  directed  to  him,  his  attorneys, 
agents  and  servants,  and  served  only  upon  him  and  Eundle. 

The  only  material  question  arising  upon  these  appeals  is, 
whether  Euggles,  Eundle,  Gnessner  and  Taylor,  were  the 
agents  or  servants  of  Finn,  in  the  use  of  the  water,  and  in 
that  capacity  wrongfully  obstructed  the  flow  thereof,  and 
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flooded  the  plaintiff's  wheels,  thereby  rendering  themselves 
and  Finn  liable  to  damages  for  a  violation  of  the  injunction. 
It  does  not  appear  that  Finn  has  been  guilty  of  any  personal 
act  amounting  to  a  violation  of  the  injunction,  but  it  is 
claimed  that  he  became  liable,  as  well  as  his  lessees,  for  their 
wrongful  or  negligent  acts.  In  other  words,  that  such  les- 
sees were  the  agents  or  servants  of  Finn,  in  such  sense  as  to 
bring  them  within  the  command  of  the  injunction,  and 
thereby  render  him  liable  for  their  acts,  and  they  liable  for  a 
violation  of  the  injunction. 

It  is  not  found  as  a  fact,  nor  is  it  pretended  that  the  par- 
ties were  guilty  of  fraud,  collusion  or  conspiracy,  in  leasing 
the  premises  with  a  view  to  evade  the  injunction  ;  nor  does 
it  appear  that  Finn  reserved  to  himself  any  control  over  the 
premises,  or  that  he  covenanted  to  repair,  or  to  do  any  other 
act  in  reference  thereto,  during  the  tenancy. 

An  injunction  only  issues  against  a  party  to  the  action. 
(  Willard's  Eq.  Jur.  p  342  ;  Fettoivs  agt.  Fellows,  4  Johns.  Ch. 
R.  25  ;  Watson  agt.  Fuller,  9  How.  425  ;  Sage  agt.  Quay,  1 
Clark,  347.) 

It  is  also  an  established  rule,  subject  to  rare  exceptions, 
that  a  landlord  is  not  answerable  to  third  parties  for  injuries 
from  the  wrongful  or  negligent  act  of  the  tenant  (Gheetham 
agt.  Hampson,  4  D.  &  East,  319).  Lord  KENYON,  Ch.  J., 
remarks  :  "  And  deplorable,  indeed,  would  be  the  situation 
of  landlords,  if  they  were  liable  to  be  harrassed  with  actions 
for  the  culpable  negliglect  of  their  tenants."  (TJie  Mayor,  &c. 
agt.  Corliss,  2  Sandf.  301 ;  Bean  agt.  Ambler,  9  Penn.  R. 
193.) 

It  does  not  appear  that  Finn  directed,  or  even  advised  the 
other  persons  to  use  the  water  in  such  manner  as  to  set  back 
the  same  and  flood  the  plaintiff's  wheel;  but  on  the  con- 
trary, cautioned  them  to  so  use  the  water  as  to  avoid  doing 
the  plaintiff  injury.  It  is  not  pretended  that  the  structure 
by  which  the  defendant  controlled  the  water  at  his  mill,  was 
itself  a  nuisance,  but  that  the  wrong  consisted  in  the  manner 
that  structure,  in  itself  lawful,  was  used  ;  hence  it  cannot  be 
successfully  contended  that  Finn  was  liable,  because  he  first 
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created  a  nuisance,  and  suffered  others  to  continue  it  with 
his  approbation,  when  he  should  have  abated  it.  No  such 
state  of  facts  exists  in  this  case.  We  are  unable  to  discover 
upon  what  principle  the  other  persons  named,  can  by  possi- 
bility be  regarded  the  agents  or  servants  of  Finn,  or  how  he 
can  be  held  responsible  for  their  acts,  upon  the  facts  in  this 
case.  By  the  lease,  he  surrendered  the  entire  control  of  the 
water  to  the  lessees,  and  we  must  assume  it  was  susceptible 
of  use  in  such  manner  as  not  to  prejudice  the  plaintiff.  The 
conclusion  seems  irresistible,  that  Finn  is  not  liable  for  their 
acts  as  his  agents  or  servants,  nor  were  they  liable  by  reason 
of  any  such  relation. 

To  make  a  person  who  is  not  a  party  to  the  action  or 
named  in  the  injunction  order,  liable  for  disobeying  such 
injunction,  on  the  sole  ground  that  he  is  an  agent  or  servant ; 
the  person  should  bear  such  a  relation  to  the  defendant,  as 
will  enable  the  latter  to  control  the  action  of  the  person 
sought  to  be  charged,  in  regard  to  the  subject  matter  as  to 
which  the  injunction  issues ;  this  is  but  reasonable.  The 
remedy  by  injunction  is  extraordinary,  and  should  only  be 
resorted  to  when  there  is  a  clear  right,  as  there  is  much 
greater  reason  to  apprehend  that  irreparable  injury  will  be 
produced  by  its  too  frequent  use,  rather  than  from  the  too 
frequent  denial  of  this  remedy. 

To  hold  the  defendant  or  his  lessees  liable  under  such  cir- 
cumstances, would,  in  my  judgment,  be  giving  to  such 
injunction  order  a  too  far-reaching  effect,  and  establishing  a 
dangerous  precedent  (The  People  agt.  The  Albany  and  Ver- 
mont B.  R.  Co.  20  How.  358). 

It  is  true  that  the  transfer  of  property  may  subject  a 
plaintiff  to  inconvenience  and  multiplicity  of  proceedings  to 
obtain  adequate  redress,  but  that  consideration  will  not  jus- 
tify a  violation  of  right,  or  a  departure  from  well  established 
practice.  It  is  not  a  serious  hardship  upon  the  plaintiff  to 
be  compelled  to  bring  before  the  court  as  parties  to  the 
action,  those  against  whom  relief  is  sought,  especeially  when 
the  remedy  by  injunction  is  resorted  to. 
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We  are  of  opinion  that  the  orders  of  the  special  term 
should  be  reversed,  with  costs. 
PECKHAM,  J.,  concurred. 
MILLER,  J.,  dissented. 


ERRATA: 

In  the  case  of  SridenbecJcer  agt.  Hoard,  ante,  p.  294,  in  the  sixteenth  line  from 
the  top,  the  words  "  second  count,"  should  read  "  several  counts." 

On  page  298,  in  the  tenth  and  twenty-second  lines  from  the  top,  the  word  "  cor- 
porators," should  read  "copartners." 


DIGEST 


OF  THE 


JPOIISTTS  O!F  PRACTICE, 

AND 

OTHEE  IMPORTANT  QUESTIONS, 

CONTAINED  IN   THE  FOLLOWING  REPOBTS  : 

32  Howards  Pr.  R.  ;  46  Barlow's  R. ;  \  Abbott,  N.  S. ;  and 
31  and  34  N.  T.  R. 


ACCOUNTING. 

1.  One  who  has  received  the  rents  and 
profits  of  land,  not  being  entitled  to 
them,  as  against  a  judgment  creditor 
having  an  equitable  right  to  the  pro- 
perty, for  the  satisfaction  of  his  debt, 
and  to  the  rents  and  profits  that  they 
may  be  so  applied,  is  chargeable,  in 
accounting  for  the  rents  and  profits, 
with  interest  (Cowing  agt.  Howard, 
46  Barb.  579). 

2.  Where  one  claiming  to  own  property 
tinder  a    title  which  had  been  ad- 
judged void  as  to  the  plaintiff,  had 
kept  the  latter  out  of  possession  of 
his  rights  for  many  years,  he,  in  the 
meantime  enjoying  the  property,  re- 
ceiving a  large  amount  of  rents  and 
profits,  and  using  them  in  his  busi- 
ness :    Held,  that  he  should  pay  in- 
terest. But  the  defendant  was  allowed 
a  compensation  by  way  of  commission, 
for  receiving  the  rents  and  profits,  as 
a  trustee,  although  he  was  not  a  vol- 
untary trustee,  and  the  trust  was  not 
created  by  any  written  instrument. 

Nj  J.  dissented.)     (Id.) 


3.  Where  the  plaintiff  files  his  com- 
plaint, alleging  a  partnership,  and 
asking  for  an  accounting  by  the  de- 
fendant, if  he  does  not  establish  the 


existence  of  the  partnership,  he  mil 
not  be  entitled  to  the  accounting. 
The  mere  relation  of  creditor  of  the 
defendant,  is  not  of  itself,  sufficient 
to  entitle  the  plaintiff  to  an  account- 
ing (Saltcr  agt.  Ham,  31  N.  Y.  B. 
321). 

ACTION. 

1.  Where  the  sheriff,   after    arresting 
defendant,  stands  as  bail  for  his  ap- 
pearance, and  is  sued  for  not  produ- 
cing the  body  of  the  defendant,  to  be 
taken  in  execution,  he  cannot  give 
evidence  of  the  debtor's  insolvency  in 
mitigation  of  damteges  (Metcalf  agt. 
Slryker,  31  N.  Y.  E.  255J. 

2.  In  an  action  upon  a  premium  note, 
it  is  incumbent  upon  the  plaintiff  to 
give  some  evidence  of  the  existence 
of  losses  which  render  an  assessment 
proper.    Such  evidence  of  loss,  and 
a  settlement  and  allowance  of   the 
same,  as  would  conclude  the  company 
whilst  engaged  in  its  proper  business, 
will  be  sufficient  where  the  action  is 
by  a  receiver,  &c.    So,  also,  a  judg- 
ment recovered  against  the  company 
is  a  sufficient  evidence  of  loss.    It  is 
unnecessary  to  show  the  particular 
loss  for  the  payment  of  which  the  as- 
sessment is  made.    It  is  sufficient  if 
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it  be  shown  that  losses  have  accrued 
during  the  time  the  defendant's  pol- 
icy was  hi  force,  and  that  defendant's 
note  was  assessed  to  meet  them 
(Jackson  agt.  Roberts,  31  N.  Y.  R. 
804).  . 

3.  A  complaint,  alleging  a  mistake  in 
fact,  in  a  former  accounting,  and  de- 
manding a  new  accounting  ;  also,  that 
the  mistake  be  rectified,  and  that  the 
defendant  pay  a  specific  sum  ;  is  pro- 
perly for   relief.      Where  there  has 
been  an  accounting  and  settlement, 
if  it  afterwards  appear  that  a  clear 
mistake  occurred  oy  the  omission  to 
include  a  considerable  sum  of  money, 
an  action  will  lie  to  correct  such  mis- 
take and  to  collect  such  sum.     ( The 
case  of  Coon  agt.  Knapp,  4  Seld.  402, 
and  fceUong  agt.  Richards,  14  Wend. 
116,  each  ais<m<7tm/ted,  per  CAMPBELL, 
J.)     (McDougali  agt.  Cooper.  31  N. 
Y.  R.  498.) 

4.  False  affirmations  made  by  the  de- 
fendant, with  intent  to  defraud  the 
plaintiff,  and  by  which  the  plaintiff  is 
damnified,  are  foundation  for  an  ac- 
tion.   To  lav  the  foundation  for  such 
action — in  the  nature  of  an  action  on 
the  case  for  deceit — it  is  not  necessary 
that  the  defendant  should  be  bene- 
fited by  the  deceit,  or  in  collusion  with 
the  party  that  is  benefited.    To  sus- 
tain this  action,  it  is  enough  for  the 
jury  to  find  that   the  plaintiff  was 
moved  by  the  false  representations  of 
the  defendant,  so  that  without  them, 
he  would  not  have  acted  in  the  prem- 
ises whereby  he  was  damnified,  al- 
though representations  made  by  oth- 
ers had  some  influence  upon  his  mind. 
Where  the  plaintiff  had  thus  been  in- 
duced to  subscribe  to  the  capital  stock 
of  an  insolvent  bank,  and  to  give  his 
bond  and  mortgage  to  secure  the  pay- 
ment of  Ms  subscription,  ho  had  been 
damnified,  although,  the  subscription 
had  not  actually  been  paid.      Such 
bond  and  mortgage  being  assigned 
to,  and  deposited  with  the  comptrol- 
ler as  security  for  circulating  notes 
of  the  bank,   the  plaintiff  would  be 
estojtped  from  denying  its  validity  in 
his  hands.     So,  likewise,  where  the 
bond  and  mortgage  had  been  sold  by 
the  comptroller  in  the  presence  of  the 
plaintiff,  and  without  any  objection 
on  his  part,  the  plaintiff  would  be  es- 
topped from  denying  its  validity  in  the 
hands  of  such  purchaser  (Uubbard 
agt.  Rriygs,  31  N.  Y.  JR.  518). 

5.  Although  the  Code  has  abolished  the 
distinction    between  actions  at   law 
and  suits  in  equity,  so  far  as  regards 
the  forms  of  procedure,  still  the  prin- 
ciples by  which  the  rights  of  parties 


are  to  be  determined  remain  un- 
changed (Peck  agt.  Newton,  46  Barb. 
173). 

See  EJECTMENT,  2,  3,  4,  5. 
See  PBINCIPAL  AND  AGENT. 
See  SHEBIFF,  3  TO  7. 
See  USTJBY,  7. 

ADJOINING  OWNERS. 

1.  The  mere  fact  of  the  boughs  or  limbs 
of  a  tree  planted  upon  the  land  of  one 
man,  extending  to  or  overhanging 
the  land  of  ao  adjoining  owner,  does 
not  give  the  latter  any  right  or  title  to 
any  part  of  the  tree,  or  to  the  over- 
hanging branches.or  the  fruit  growing 
thereon.  The  maxim  cujus  est  solum, 
ejus  est  usque  ad  ccdam  et  ad  inferos, 
does  not  and  should  not  apply  to 
cases  of  overhanging  branches  of 
trees,  walls  or  other  fixtures.  The 
title  to  the  fixture  at  the  surface  of 
the  land,  determines  that  of  every- 
thing connected  with,  and  which  is 
superincumbent  above  the  surface 
where  the  base  of  the  fixture  rests 
(Hoffman  agt.  Armstrong,  46  Barb. 
337). 

See  AOBEEMENT,  8. 

See  ASSAULT  AND  BATTEET. 


ADMIRALTY. 

1.  The  state  courts  have  no  Jurisdiction 
of   civil   causes   in    admiralty    (The 
Steamer  Moses  Taylor  agt.  Hainmons, 
ante,  460). 

2.  Under  the  constitution  of  the  United 
States,  and  the  judiciary  act  of  1789, 
the  United  States  courts  have  exclu- 
sive cognizance  of  civil  causes  of  ad- 
miralty  and  maritime    jurisdiction 
(Id). 

3.  A  contract  made  by  a  passenger  for 
a    passage    to    California,   with   the 
owner  of  a  line  of  California  steam- 
ers, by  which,    in  consideration  of 
$100,  the  owner  agrees  to  transport 
the  passenger  from  New  York  to  San 
Francisco,   as  a  steerage  passenger, 
with  reasonable  dispatch,  and  furnish 
him  with  proper  and  necessary  food, 
water  and  berths,  or  other  conveni- 
ences for  lodging  on  the  voyage,  is  a 
contract  of  admiralty  and  maritime 
jurisdiction ;    and    for   a   breach  of 
which,  the  United  States  courts  of  ad- 
miraltv    have   exclusive  jurisdiction 
(Id).  ' 
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ADVEKSE  POSSESSION. 

1.  Whore  different  parties  claim  the 
same  premises  under  couflictinj 
grants  from  the  same  source,  eae 
grant  being  upon  condition  that  the 
grantee  is  the  true  owner  of  adjacent 
lands,  possession  under  such  grant 
by  the  one  who  was  not  the  true 
owner  of  the  apjacent  lands,  cannot 
be  deemed  adverse,  so  as  to  ripen  into 
a  title  against  the  other  (N.  Y.  Supe- 
rior Court,  1863,  Towle  agt.  Palmer. 
1  Abb.  N.  S.  81). 


AFFIDAVITS. 

1.  The  statute  giving  notaries  power  to 
certify  affidavits,   is  not  to  be   con- 
strued as  restricted  to  affidavits  in  ac- 
tions pending   (Supreme  Court,  Spe- 
cial Term,  1865,  Mosher  agt.  Heydrich, 
1  Abb.  N.  S.  258). 

2.  An   affidavit,  in  the  commencement 
of  which  the  deponent  is  designated 
by  name,  is  not  void  for  not  being  sub- 
scribed by  him  (3  Johns.  539).      (N. 
Y.   Superior   Court,  1863,   Soule  agt. 
Chase,  1  Abb.  N.  S.  48). 

3.  The  party's  subscription  to  the  affi- 
davit, added  to  his  statement  for  judg- 
ment by  confession,  is  a  sufficient  sign- 
ing of  the  statement,  within  the  pro- 
vision of   the   Code  requiring  state- 
ments for  judgment  by  confession  to 
be    signed    (Supreme    Court,  Special 
Term,  1865,  Mosher  agt.   Heydrich,  1 
Abb.  N.  S.  258). 

4.  A  notary  public,  in  certifying  an  affi- 
davit, need  not  add  the  place  of  his 
residence  thereto,  to  show  that  the 
venue   was    within    his    jurisdiction. 
The  presumption  in  the  case  of  a  no- 
tary is  the  same  as  in  the  case  of  a 
commissioner  or  justice — that  he  acted 
within    his    proper  jurisdiction  (Su- 
preme Cfmrt,  Special  Term,  1865,  Mo- 
ther agt.  Heydrich,  1  Abb.  N.  S.  258). 

AFFIRMATIVE. 

1.  In  an  application  to  charge  an  as- 
signee, not  a  party  to  the  suit,  with 
costs,  the  moving  party  holds  the  af- 
firmative, and  is  bound  to  make  out  a 
satisfactory  case  (  Wolcott  agt.  Hoi- 
comb,  31  N.  Y.  R.  125). 

AGREEMENT. 

1.  An  agreement  to  forbear  to  sue,  is  a 
good  consideration  for  the  promise  of 
a  third  person  to  pay  the  debt.  Al- 
though the  law  will  not  infer  that  any 


forbearonce  was  agreed  to  or  intended, 
merely  because  a  new  note  was  taken 
for  an  old  debt,  yet  when  the  evidence 
establishes  that  such  an  agreement 
was  made,  in  connection  with  the 
making  of  a  note  having  time  _to  run, 
it  will  hold  it  to  be  valid  and  binding 
( Tlie  Mechanics'  and  Farmers  Sank 
of  Albany  agt.  Wixon,  46  Barb.  218)  < 

2.  The  defendant,  with  others,  sub- 
scribed a  paper,  agreeing  to  pay  to 
certain  persons  named  therein  as  trus- 
tees, the  sums  subscribed,  for  the 
purpose  of  raising  a  fund  sufficiently 
large  to  entitle  them  to  an  act  of  in- 
corporation as  an  academy ;  $2,500 
being  specified  as  the  sum  necessary 
to  be  subscribed  in  order  to  render 
the  subscriptions  binding ;  and  tho 
paper  contained  a  request  to  the  trus- 
tees to  purchase  land,  and  to  erect 
thereon  suitable  buildings  and  fix- 
tures for  an  academy.  In  accordance 
with  the  terms  of  this  paper,  and 
upon  the  faith  thereof,  a  lot  was  pur- 
chased, expenditures  were  made,  and 
liabilities  incurred  by  the  trustees,  in 
making  such  purchase,  and  in  erect- 
ing a  building.  The  defendant  was 
one  of  the  trustees,  and  an  active  par- 
ticipator in  all  these  proceedings,  un- 
til nearly  $2,500  had  been  subscribed. 
He  drew  the  subscription  paper  and 
solicited  subscriptions,  as  a  member 
of  the  building  committee  ;  made  a 
written  contract  for  the  purchase  of 
the  lot,  and  took  the  deed  to  himself 
and  his  associates  as  said  building 
committee  :  Held,  that  the  defendant 
was  clearly  liable  to  pay  the  amount 
of  his  subscription  :  Held,  also,  that 
the  defendant  having  incurred  liabili- 
ties, and  united  with  his  associates  in 
contracting  for,  and  in  purchasing  the 
lot  and  materials,  with  a  full  knowl- 
edge that  the  $2,500  required  to  be 
subscribed  in  order  to  make  the  sub- 
scriptions binding,  had  not  been  all 
subscribed,  these  acts  were  a  waiver 
of  the  condition,  and  estopped  him 
from  asserting  a  non-compliance  with 
its  terms,  as  an  objection  to  a  recov- 
ery in  an  action  upon  his  subscrip- 
tion: 

3.  Held,  further,  that  no  time  being  spe- 
cified in  the  subscription  paper,  within 
which  the  $2,500  was  to  be  raised,  a 
notice  from  the  defendant  to  the  trus- 
tees and  the  building  committee,  sta- 
ting that  he  had  erased  his  name  from 
the  subscription  paper,  and  was  un- 
willing to  reman  a  party  to  the  enter- 
prise,'was  not  sufficient  to  exonerate 
him  from  liability,  on  the  ground  of 
non-compliance  with  the  condition  at 
the  time  notice  was  given  ;  and  that 
the  amount  of  subscriptions  having 
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been  increased  within  a  reasonable 
time  after  the  notice  to  $4,000,  that 
entirely  obviated  the  objection.  Also 
held,  that  the  action  was  properly 
brought  in  the  names  of  the  persons 
named  as  trustees  in  the  subscription 
paper ;  they  being  the  real  parties  in 
interest  (Hutching  agt.  Smith,  46  Barb. 
235). 

4.  An  agreement  by  the  lessee  of  a  ho- 
tel, to  lease  to  another  the  bar  of  the 
hotel,  and  to  sell  to  him  the  right  to 
sell  liquors  under  his  (the  lessee's,)  li- 
cense, is  illegal  and  void,  as  providing 
fgr  a  violation  of  the  law  ;  and  as  be- 
tween the  parties  thereto,  it  cannot  be 
enforced.    Nor  can  a  promissory  note, 
given  as  a  part  of  the  consideration  of 
such  an  agreement  be  enforced  by  one 
who  took  the  same  with  full  knowl- 
edge of  the  terms  and  purpose  of  the 
agreement,  and  who  wad  aiding  and 
assisting  in  carrying  it  out  (Sander- 
son agt.  Goodrich,  46  Barb.  616). 

5.  Such  a  holder  stands  in  the  same  po- 
sition the  lessee  would  have  occupied 
had  he  taken  the  note  and  sued  upon 
it ;  and  has  no  greater  right  to  recover 
upon  it  than  the  lessee  would  h»>.ve 
had.    Besides,  in  taking  the  proceeds 
of  the  void  contract,  with  full  knowl- 
edge of,  and  and  acting  in  the  transac- 
tion, the  holder  becomes  a  party  to  it, 
and  for  that  reason  also,  he  should  not 
be  allowed  to  recover  (Id). 

6.  There  is  a  distinction  between  a  valu- 
able consideration,  other  than  money, 
and  a  money  consideration.     While  in 
the  former  case,  the  slightest  consid- 
eration will  support  a  promise  to  pay 
the  largest  amount,  to  the  full  extent 
of  the  promise,  hi  tbe  latter,  the  con- 
sideration will  support  a  promise  only 
to  the  extent  of  the  money  forming 
the  consideration.    The  law  leaves  the 
measure  of  the  value  of  a  valuable 
consideration,  other  than  money,  for 
a  promise  to  pay  money,  to  the  parties 
to  the  contract ;  but  money  being  the 
standard  of  value,  is  not  subject  to  be 
changed  by  contract,  and  will  support 
a  promise  to  pay  money,  only  to  the 
amount  of  the  consideration  (Sawyer 
agt.  McLouth,  46  Barb.  350). 

7.  Where  a  part  of  the  consideration  of 
an  agreement  is  legal  and  valid,  and 
a  part  illegal  and  void,  it  may  be  en- 
forced, provided  the  several  under- 
takings are  distinct,  so  that  what  is 
legal  may  be  separated  from  what  is 
illegal.    But  where  the  consideration 
to  be  paid  is  a  gross  sum,  without  the 
means  of  separating  or  distinguishing 
the  good  from  the  bad,  an  action  wil] 
not  lie  upon  a  promissory  note  given 


for  the  consideration  (Sanderson  agt. 
Goodrich,  46  Barb.  616). 

8.  If  a  party  wishes  to  rescind  a  con- 
tract on  account  of  fraud,  he  should 
do  it   promptly  on    discovering    the 
fraud.    A  party  cannot  have  the  ben- 
efit of  a  recision  of  a  contract  while 
he  holds  the  obligation  of  the  oppo- 
site party  as  the  consideration  of  the 
contract,  without  offering  to  cancel  it 
on  the  trial  ( Central  Bank  at  Cherry 
Valley  agt.  Pindar,  46  Barb.  467). 

9.  The  defendant,  as  assignee  of  an  in- 
terest to  the  amount  of  $2,000,  in  a 
contract  for  the  building  of  a   lake 
boat,  having  been  obliged  to  assume 
the  burden  of  paying  workmen  and 
completing  the  boat,  in  order  to  pro- 
tect his  interest,  and  to  advance  the 
funds    necessary    for    that   purpose, 
whereby  the  amount  stipulated  by  the 
contract  to  be  paid  upon  the  comple- 
tion and   delivery  ol  the   boat,    was 
earned  and  became  due  and  payable  ; 
it  was  held,  that  he  had  a  legal  right 
as  such  assignee,  to  go  on  and  finish 
the  boat  for  his  own  protection  ;  and 
that  he  was  not  liable  to  pay  over  to  a 
subsequent  assignee  of  the  contrac- 
tors, in  trust  for  the  benefit  of  their 
creditors,  any  portion  of  the  money 
received  by  him  (the  defendant)  for 
the  boat,  until  he  had  first  been  paid 
his  $2,000,  and  the  amount  necessarily 
advanced  and  paid  by  him  in  the  com- 
pletion of  the  boat  according  to  the 
contract  for  building  the  same  :  Held, 
also,  that  the  plaintiff  as  such  assignee 
for  the  benefit  of  creditors,  took  sub- 
ject to  the  prior  assignments ;    and 
that  he  had  no  claim,  legal  or  equita- 
ble, upon  the  sum  agreed  to  be  paid 
upon  the  completion  and  delivery  of 
the  boat  according  to  the  terms  of  the 
contract,  or  any  part  thereof,  until  the 
expenses  of    such    completion    have 
been  first  paid  and  satisfied  ( Osbom 
agt.  Thomas,  46  Barb.  514). 

10.  Where  by  the  terms  of  an  agreement 
under  seal,  the  plaintiff  was  to  pay  a 
certain  sum  in  cash,  and  assumed  cer- 
tain moitages  mentioned  in  the  agree- 
ment, and  to  execute  his  bond  and 
mortgage  for  the  balance,  on  a  partic- 
ular day,  and  the  defendant  on  receiv- 
ing such  payments,  and  the  bond  and 
mortgage  on  that  day,  was  to  convey 
to  the  plaintiff  certain  lots  in  fee,  free 
from  all    incumbrauces,  except  said 
mortgages  and  a  certain  lease  : 

11.  Held,  that  these  several  acts  were  to 
be  performed  at  the  same  time,  and 
the  obligations  of  the  parties  in  re- 
spect to  them  were,  therefore,  mutual 
and  dependent  (Morange  agt.  Morris, 
ante,  178). 
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12.  Ordinarily,  in  such  case,  it  is  incum 
bent  011  each  party  to  perform  or  ten 
der  a  performance  on  nis  part,  in  or 
der  to  put  the  other  party  in  default 
(Id.) 

4.  But  where,  as  in  this  case,  the  de- 
fendant was  unable   to  perform  his 
agreement,  for  the  reason  that  the 
premises  were  incumbered  with  the 
liens  for  taxes  and  assessments,  ad- 
mitted in  the  answer,  the  plaintiff  was 
excused  from  tendering  payment  and 
offering  to  perform  on  his  part  on  the 
day  specified  (Id). 

5.  A  tender  of  performance  need  not  be 
made  when  it  would  be  wholly  nuga- 
tory.   The  existence  of  the  incum- 
brances  at  the  time  fixed  in  the  agree- 
ment for  the  execution  and  delivery 
of  a  deed  was  a  breach  of  the  agree- 
ment on  the  part  of  the  defendant, 
which  put  it  out  of  his  power  to  per- 
form, and  excused  the  plaintiff  from 
tendering  performance  (Id). 

ALIMONY. 

1.  As  a  general  rule,  when  an  action  for 
divorce  is  brought  against  the  wife, 
and  she,  in  her  answer,  either  denies 
her  guilt,  or  sets  up  affirmative  de- 
fenses, such  as  forgiveness  or  recrimi- 
nation, or  does  both,  counsel  fees  and 
alimony  will  be  allowed  her,  unless 
the  court  is  satisfied  that  she  is  alto- 
gether in  the  wrong,  or  has  no  reason- 
able ground  of  defense.  The  fact  that 
011  a  trial  had  by  a  jury,  on  issues 
framed,  involving  a  denial,  forgiveness 
and  recrimination,  the  jury  disagreed, 
is  enough  to  show  that  she  has  reason- 
able ground  of  defense,  without  the 
positive  affidavits  of  the  wife  and  of 
witnesses,  usually  required  on  mo- 
tions for  such  allowance.  (Strong  agt. 
Strmg,  1  Abb.  N.  S.  358.) 

ALTEBATION  OF  INSTBUMENTS. 

1.  The  addition  of  two  names  to  a  prom- 
issory note  as  makers,  after  its  exe- 
cution and  delivery,  without  the  know- 
ledge or  consent  of  a  person  who  has 
previously  signed  it  as  surety  for  the 
original  maker,  is  a  material  alteration 
of  the  instrument  as   against    such 
surety,  and  furnishes  him,  at  his  elec- 
tion, with  a  valid  defense  to  the  note. 
(McVean  agt.  Scott,  46  Barb.  375.) 

2.  Where  a  surety  in  a  promissory  note 
is  insolvent,  and  haa  been  discharged 
from  liability  by  a  material  alteration 
of  the  instrument,  if  he  chooses  to 
defend  on  that  ground,  the  holder  is 
not  bound  to  seek  to  enforce  the  note 


against  him ;  certainly  not  unless  re- 
quested to  do  so  by  his  co-sureties, 
even  if  he  is  not  insolvent.  An  omis- 
sion to  sue,  in  such  a  case,  is  not 
equivalent  to  a  release  by  deed  or 
covenant,  or  affirmative  act  in  pais. 
(Id.) 

AMENDMENT. 

1.  New  parties  cannot  be  added  to  the 
action  without  amendment  of  the  sum- 
mons; and  the  summons  cannot  be 
amended  of  course  under  section  172 
of  the  Code,  but  leave  of  the  court  to 
amend  must  be  obtained  under  sec- 
tion 173.    ( Walkenshaw  agt.  Perzel, 
ante,  310.) 

2.  A  plaintiff  can  obtain  leave  to  amend 
the  summons  under  the  general  prayer 
contained  in  his  notice  of  motion,  to 
wit :    "for  such  other  order  or  relief 
as  the  court  shall  see  fit  to  grant." 
(Id.) 

3.  When  a  party  asks  leave  of  the  court 
to  bring  in  new  parties,  he  necessarily 
includes  in  that  request  a  further  re- 
quest for  leave  to  make  such  amend- 
ment and  take  such  steps  as  shall  be 
requisite  to  bring  into  court  such  new 
parties.     (Id.) 

4.  Provision  may  be  made  in  the  order 
allowing  new  parties  to  be  brought  in, 
for  the  amendment  of  the  summons 
and  complaint,  and  the  service  of  the 
summons  upon  the  new  parties,  and 
the  service  of  the  amended  complaint 
upon  the  parties  already  in,  specifying 
in  detail  the  proper  proceedings  to 
pursue,  or  it  may  simply  allow  them 
to  be  brought  in,  and  the  necessary 
amendments  to  be  made  to  the  sum- 
mons   and    complaint,    leaving    the 
plaintiff    to   thereafter    conduct   the 
proceedings    regularly,    at   his    own 
peril.    (la.) 

5.  The  provision  of  the  Code  of  Proce- 
dure of  this  State,  allowing  amend- 
ments to  be  made  to  cure  the  omission 
of  a  party  to  do  any  act  necessary  to 
perfect  an  appeal  or  to  stay  proceed- 
ings (Code,  §  327),  does  not  authorize 
affixing  a  United  States  revenue  stamp 
upon  the  notice  of  appeal,  after  mo- 
tion to  dismiss  the  appeal  for  want  of 
such    a   stamp.      (Lewis  agt.  ftan- 
dall,  1  Abb.  N.  S.  135.) 

ANSWER. 

..  An  answer,  in  an  action  on  a  promis- 
sory note,  alleging  a  set-off  against 
the  plaintiff's  assignor,  does  not  con- 
tain a  counter-claim  requiring  a  reply, 
to  put  the  new  matter  in  issue, 
t  Thompson  agt.  Sickles,  46  Barb.  49.) 
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2.  When  a  joint  answer  of  several  de- 
fendants denies  an  allegation  in  the 
complaint  which  the   plaintiff  must 
prove  to  establish  his  cause  of  action 
against  some  of  the  defendants,  but 
which  he  need  not  prove  to  entitle  him 
to  recover   against    the   others,    the 
answer  raises  a  material  issue  for  the 
defendants  as  to  whom  the  plaintiff 
must  prove  such  allegation.  ( Bank  of 
Cooperstown  agt.  Oorlies,  1  Abb.  2f.  8. 
412.) 

3.  Where  a  defendant  relies  on  a  foreign 
discharge  in  bankruptcy,  as  a  bar,  or 
on  his  having  entitled  himself  to  a 
certificate  in  bankruptcy,  by  which 
the  cause  of  action  is  aba'ted,  he  must 
set  forth  not  only  the  statute,  but  the 
certificate  or  discharge,  and  the  prior 
proceedings    which    warranted    the 
granting  of  it ;  or  if  no  discharge  or 
certificate  has  been  granted,  the  facts 
in  the  proceedings  relied  on  as  an  ac- 
cord (Phttpe  agt,  James.  1  Abb.  N.  S. 
311). 

4.  An  answer  interposing  the  statute  of 
limitations,  presents  a  proper  case  for 
the  court  to  require  on  defendant's 
motion,  that  the  plaintiff  reply.    It  is 
not  generally  essential  that  the  de- 
fendant, in  moving  to  compel  such 
reply,  should  state  that  he  does  not 
know  the  ground  on  which  the  plain- 
tiff intends  to  rely  to  defeat  the  bar 
of  the  statute  (Hubbett  agt.  Fowler,  1 
Abb.  N.  S.  1). 


APPEAL. 

1.  An  order  removing  a  trustee  held  ap- 
pealable, and  that  upon  such  appeal 
the  court   of    appeals    will   examine 
the  affidavits  and  evidence,  and  the 
whole   merits   of  the    determination 
appealed  from.  (Matter  of  Licingston, 
Court  of  Appeals,  ante,  20.) 

2.  When  one  judge  of  the  supreme  court 
overrules    the    decision    of    another 
judge,  under  pretext  of  a  rehearing, 
upon  substantially  the  same  state  of 
facts,  and  when  orders  are  made,  sub- 
sequent thereto,  by  which  a  valid  set- 
tlement and  final  discontinuance  of 
the  proceedings  were  avoided,  upon 
grounds  which  were  not  only  false  in 
fact,  but  insufficient  in  substance ;  it 
involves  a  principle  which  affects  the 
administration  of  justice  in  this  state, 
and  presents    a  question    eminently 
proper  to  come  before  the  court  of 
appeals  for  review.     (Id. ) 

3.  In  such  a  case,  the  court  of  appeals 
have  power  to  examine  the  whole  case 
upon  the  merits,  and  to  make  such 
order  in  the  premises  as  it  shall  deem 


suitable  and  proper,  in  view  of  all  the 
circumstances.     ( Id. ) 

4.  The  rules  and  practice  of  the  courts 
have  been  established  to  protect  the 
rights  of  parties,  and  constitute  a  part 
of  the  equitable  Jurisprudence  of  thia 
community.     ( id. ) 

5.  Where  a  final  judgment  provides  that 
the  plaintiff  recover  of  the  defendants 
$42.05  damages  without  costs,  and  that 
the  defendants  recover  of  the  plaintiff 
$42.05  for  costs  and  disbursements, 
and  that  said   judgments    onset   or 
satisfy  each  other:    It  is  appealable 
from,  at  the  suit  of  the   aggrieved 
party.      (Howiand  agt.    Coffin,  ante, 
300.) 

6.  Where  facts  are  found  by  a  referee  in 
his  report,  on  which  judgment  in  con- 
formity with  the  report  is  entered, 
in  case  the  judgment  is  reversed  at 
general  term  and  new  trial  granted, 
but  the  findings  are  not  interfered 
with  by  the  general  term  in  their  de- 
cision, on  an  appeal  to  the  court  of 
appeals  from  such  order  granting  a 
new  trial,  the  latter  court  are  not  at 
liberty  under  section  272  of  the  Code 
to  weigh  the  evidence  and  to  deter- 
mine whether  or  not  they  should  have 
reached  the  same  conclusion  as  the 
referee.     (McMahon  agt.  Aden,  Court 
of  Appeals,  aide,  313.) 

7.  A  defendant  having  served  notice  of 
appeal,  the  mere  service  of  a  notice  of 
argument  by  the  plaintiff  does  not 
preclude  him  from  enforcing  payment 
of  the  judgment ;  no  stay  of  proceed- 
ings having  been  given  or  applied  for. 
(Arnoux  agt.  Homans,  ante,  382.) 

8.  Where  a  judgment  was  entered  in  a 
justice's  court  on  the  14th  day  of  No- 
vember, and  the  plaintiff  served  a  no- 
tice of  appeal  on  the  justice  on  the  4th 
day  of  December,  and  upon  the  de- 
fendant's attorney  (the  defendant  be- 
ing   a   non-resident   of,  and    absent 
from,  the  county)  on  the  5th  day  of 
December :  Held,  that  the  notice  was 
not  served  on  the  defendant  in  time, 
as  the  time  for  appealing  expired  with 
the  4th  day  of  December.     (Young 
agt  Whitcomb,  46  Barb.  615.) 

9.  It  seems  that  all  the  defendants  may 
join  in  an  appeal  from  a  judgment 
against  them  on  their  joint  answer  as 
being  frivolous,  if  the  answer  be  suffi- 
cient as  respects  some  of  them.  ( Bank 
of  Cooperstown  agt.  Corlies,  1  Abb.  N. 
£412.) 

10.  An  appeal  from  an  order  refusing  to 
require  the  complaint  to  be  made  defi- 
nite and  certain,  sustained,  and  the 
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order  reversed.  (Arrieita  agt.  Mor- 
rissey,  I  Abb.  N.  S.  439.) 

11.  A  motion  to  dismiss  the  complaint 
at  the  trial  of  an  action  on  a  policy  of 
insurance,  upon  the  ground  that  the 
proofs  of  loss  served  on  the  defend- 
ants were  not  in  compliance  with  the 
terms  of  the  policy,  does  not  authorize 
the  defendants  to  raise  the  objection, 
on  appeal,  that  the  person  on  whom 
the  magistrate's  certificate  was  served 
was  not  the  authorized  agent  of  the 
defendants  to  receive  it.  (  Van  Deusen 
agt.  The  Charter  Oak  Fire  and  Marine 
Insurance  Company,  1  Abb.  N.  S.  349. ) 

12.  The  objection  that  the  cause  of  ac- 
tion proved  is  not  that  alleged,  so  that, 
there  is  a  failure  to  prove  the  com- 
plaint in  its  entire  scope  and  meaning, 
if  taken  on  a  motion,  at  the  trial  be- 
fore a  referee,  to  dismiss  the  complaint 
upon  the  plaintiff's  evidence,  is  avail- 
able on  appeal  from  a  judgment  for 
the  plaintiff  upon  the  referee's  report 

-in  his  favor,  although  no  exceptions 
were  taken  to  the  report  upon  the 
ground  that  the  cause  of  action  as 
found  was  not  that  set  forth  in  the 
complaint.  (Patterson  agt.  Patterson, 
1  Abb.  N.  S.  262.) 

13.  On  appeal  from  a  judgment- entered 
on  a  verdict,  which  includes  a  recoverv 
on  separate  causes  of  action,  one  of 
which  is  not  sustained  b  v  the  evidence, 
if  the  evidence  relied  on  in  its  support 
was  not  admissible  in  support  of  the 
other  cause  of  action,  and  yet  was  such 
as  may  have  prejudiced  the  jury  in 
reference  thereto,  the  court  will  not 
allow,  absolutely,  the  respondent  to 
retain  his  judgment  on  deducting  the 
erroneous  part,  but  will  allow  the  ap- 
pellant a  new  trial  on  terms.  (Ayraull 
agt.  The  Pacific  Bank,  1  Abb.  N.  S. 
381.) 

14.  An  appeal  from  an  order  denying  a 
motion  for  a  new  trial,  made  on  the 
judge's  minutes,  may  be  taken  to  the 
general  term,  notwithstanding  judg- 
ment has  been  entered  upon  the  ver- 
dict. (Following  22  How.  Pr.  385 ;  and 
disapproving  Id.  386.)    Section  349  of 
the  Code  of  Procedure,    giving  the 
right  of  appeal  from  such  an  order, 
does  not  limit  the  right  to  cases  where 
judgment    has   not    been    entered. 
Should  the  verdict  be  set  aride,  the 
special  term  may,  on  motion,  vacate 
the  judgment    (Lane  agt.  Bailey,  1 
Abb.  N.  8.  410). 

15.  Where  the  case  contains  no  finding 
of  facts,  the  appellant  is  not  entitled 
to  be  heard  on  his  appeal  ( Leland  agt. 
Cameron,  31  N.  Y.  B,  115). 


16.  Where  an  executor  is  cited  before 
a  surrogate  to  show  cause  why  an  ex- 
ecution should  not  issue  against  the 

.  estate  of  his  testator,  and  after  a  full 
hearing,  the  surrogate  makes  an  or- 
der granting  leave  to  issue  such  exe- 
cution, no  appeal  lies  from  such  order. 
It  seems,  that  the  making  of  such  or- 
der is  in  the  discretion  of  the  surro- 
gate (Mount  agt.  Mitchell,  31  N.  Y.  S. 
"65). 

17.  The  judgment  of  a  justice  of  the 
peace  should  not  be  reversed  by  the 
county  court,  unless  it  clearly  appear 
that  the  judgment  of  the  justice  could 
not  have  been  justified  by  the  evi- 
dence.   So  long  as  there  has  been  le- 
gal evidence    on  both    sides  of  the 
question  adjudicated  upon,  the  county 
coui't  should  not  reverse  the  judg- 
ment, even  if  it  arrive  at  a  conclusion 
as  to  the  facts  different  from  that  ad- 
judged by  the  justice  (Burnham  agt. 
Sutler,  31  N.  Y.  E.  480). 

18.  Where  no  exceptions  are  taken  on 
the  trial,  and  no  conclusions  of  fact 
stated,  which  can  raise  any  questions 
of  law,  and  no  conclusions  of  law  are 
stated,  this  court  has  no  jurisdiction 
to  review  the  case.    The  general  term 
had  jurisdiction  to  set  aside  the  report 
of  the  referee   as  being   against  evi- 
dence, if  they  had  found  it  impeacha- 
ble  on  that  ground.    But  on  affirming 
the  judgment,  it  has  left  nothing  for 
this  court  to  do  in  the  premises  (Doty 
agt.  Carolus,  31  N.  N.  It.  547). 

19.  Where  there  have  been  two  trials  of 
a   cause  in  the  supreme  court,  the 
judgment  record  upon  the  second  trial 
should  not  embrace  the  case  made 
upon  the  first.  An  appeal  from  a  judg- 
ment   entered   after  a  second    trial, 
brings  up  for  review  only  the  judg- 
ment appealed  from.    If  the  record 
transmitted  to  this  court,  contains,  in 
addition  to  the  case  and  exceptions 
made  upon  the  second  trial,  the  case 
made  upon  the  first  trial,  on  a  motion 
to  set  aside  a  non-suit,  the  latter  pro- 
ceedings may,  and  properly  should,  be 
stricken  out  on  motion.     This  court 
only  reviews  the  questions  of  law  pre- 
sented by  the  exceptions  stated,  and 
taken  in  the  case.    If  the  case  con- 
tains  no  exceptions,  it  presents  no 
question    for   review    in    this   court 
( Witeox  agt.  Hawley,  31  N.  Y.  JR.  648). 

20.  Where  a  case  is  sent  back  by  this 
court  for  a  new  trial,  indicating  the 
proper  disposition  to  be  made  of  it  by 
the  court  of  original  jurisdiction,  the 
practice  requires  a  new  judgment  by 
that  court,  and  a  new  formal  appeal  to 
the  general  term,  before  an  appeal 
lies  to  this  court.    Any  party,  whose 
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rights  n  n:  affected  bythe  last  judgmen 
of  the  special  term,  may  appeal  there 
from  within  the  time  prescribed  bi 
statute,  and  such  appeal  will  bring  up 
any  question  properly  arising  in  the 
course  of  the  trial  ( New  York  anc 
New  Haven  R.  R.  Co.  agt.  Schuyler, 
3d  N.  Y.  R.  30). 

21.  On  appeals  from  the  decrees  of  sur- 
rogates, the  review  is  in  the  nature  of 
a  rehearing  in  equity  ;  and  the  admis- 
sion of  improper  evidence  on  the  orig- 
inal hearing,  will  not  justify  a  rever- 
sal of  the  linal  decision,  if  the  facts 
established  by  legal  and  competent 
evidence  are  plainly  sufficient  to  up- 
hold it  ( Clapp  agt.  FuUerton,  34  Jf.  1". 
JB.  190). 

22.  An  exception  to  a  refusal  to  adopt  in 
gross  a  series  of  propositions  in  the 
form  of  requests  to  charge,  is  una- 
vailing if  either  of  the  propositions 
be  erroneous.    The  attention  of  the 
court  should  be  drawn  to  each,  and 
each  should  be  the  subject  of  a  spe- 
cific ruling  by  the  judge,  and  a  spe- 
cific exception  by  the  party  (Magee 
agt.  Badger,  34  N.  Y.  R.  248). 

23.  To  make  an  exception  to  the  judge's 
charge  effectual,  it  must  be  distinct 
and  explicit,  or  the  judge  must  be  re- 
quested to  charge  to  the  effect  desired 
by  the  party  excepting.    An  objection 
that  the  verdict  was  against  the  evi- 
dence, cannot  be  raised  in  this  court, 
when  it  was  not  presented  at  the  cir- 
cuit or  to  the  general  term,  and  where 
the  evidence  was  discussed  before  the 
jury,  and  passed  upon  by  them.    In 
the  present  case  :  held,  that  there  was 
sufficient  evidence  on  which  to  base 
the  verdict  of  the  jury.    An  objection 
that  the   judgment   is  erroneous  in 
form,  cannot  be  raised  in  this  court. 
It  is  a  qnestion  of  practice,  which  is 
the  proper  subject  of  an  application 
to  the  special  term  ;  as  that  a  judg- 
ment in  replevin  erroneously  directed 
the  payment  of  money,  hi  addition  to 
awarding  a  return  of  the  property 
(Buck  agt.  Semsen,  34  N.  Y.  li.  383). 

24.  An  order  granting  or  refusing  an  extra 
allowance  of  costs,  is  only  reviewable, 
if  at  all,  as  an  intermediate  order,  on 
an  appeal  from  the  judgment.    Such 
is  not  a  "  final  order,  affecting  a  sub- 
stantial right,"    within  the  moaning 
of  the  third  subdivision  of  the  elev- 
enth section  of  the  Code  of  Procedure. 
( Clark  agt.  Oily  of  Rochester,  34  N. 
Y.  R.  355). 

25.  The    application    to    the    supreme 
court,  by  a  receiver  of  an  insurance 
company,  for  an  order  to  commence 
an  action  upon  the  facts  stated  in  the 


application,  is  addressed  to  the  dis- 
cretion of  the  court,  and  the  order  of 
the  court  thereupon  is  final,  and  can- 
not be  reviewed  on  appeal.  Nor  can 
it  be  made  appealable  by  any  assump- 
tion of  the  attorneys  in  the  case,  con- 
trary to  the  actual  facts  adjudicated 
(In  re  Reeve,  MN.  Y.  R.  35'J). 

26.  Where  the  judgment  of  the  referee 
is  reversed  by  the  general  term,  and 
it  is  stated  in  the  judgment  of  rever- 
sal that  such  reversal  was  made  upon 
questions  of  fact,  it  is  the  duty  of  this 
court  to  examine  the  facts  of  the  case, 
as  well  as  the  law,  and  to  decide 
whether  the  judgment  should  have 
been  reversed  by  the  general  term 
upon  the  facts.  The  whole  case  upon 
the  facts,  is  presented  to  this  court 
for  review  (Petenen  agt.  Rawson.  34 
N.  Y.  R.  370). 

See  REHEARING. 
See  COSTS,  5,  6. 

ARREST. 

1.  Where  a  defendant  is  arrested  for 
fraudulent   representations    in    con- 
tracting the  debt  upon  which  the'  ac- 
tion is  brought,  in  the  N.  Y.  district 
court,  on  being  brought  before  the 
justice  upon  the  warrant,  he  may  read 
counter  affidavits  to  those  of  the  plain- 
tiff, and  move  thereon  to  discharge 
the  arrest.    But  this  must  be  done 
before  issue  joined  (Johnson  agt.  Flo- 
rence, ante,  230). 

2.  When  a  person  is  arrested  without 
warrant,  and  the  law  requires  that  the 
person  so  arrested  shall  be  "imme- 
diately and  without  delay,"  conveyed 
before  the  nearest  magistrate,  it  is  the 
plain  duty  of  the  superintendent  of 
police  in  New  York  to  govern  his  force 
accordingly,  and  not  to  direct  the  im- 
prisonment of  the  person  arbitrarily, 
and  without  process  of  law  for  several 
days   ( Green  agt.  Kennedy,  46  Barb. 
16). 

3.  Where  the  summons  was  for  money, 
only,  and  the  complaint  followed  the 
summons,    claiming    to  recover   the 
value  of  two  promissory  notes  taken 
by  the  defendant  from  the  wife  of  the 
plaintiff ;  and  there  was  no  allegation 
that  the  notes  were  taken  illegally, 
wrongfully  or   improperly,  nor  that 
they  nad  been  wrongfully  converted 
or  detained :    Held,  that  the  action 
was  not  an  action  for  a  tort,  so  as  to 
authorize  an  execution  to  be  issued 
against  the  body,  on  a  judgment  for 
costs  upon  a  dismissal  of  the  com- 
plaint.   The  obtaining  and  issuing  of 
an  order  of  arrest,  will  not  have  the 
effect  to  fix  the  character  of  the  action, 
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unless  the  order  is  served  upon  the 
defendant  ( The  People  ex  ret.  Waldror 
agt.  Carpenter,  46  Barb.  619). 

4.  Where  the  plaintiff  in  an  action  on 
contract  obtains  an  order  of  arrest,  on 
which  the  defendant  is  taken,  the  sub- 
sequent exoneration  of  the  defendanl 
from   imprisonment  for   debt,  under 
the  provisions  of  2  Revised  Statutes,  30, 
section  10,  precludes  the  plaintiff  from 
procuring  a  second  arrest  in  an  action 
sounding  in  tort,  but  founded  on  the 
same  transaction  as  the  alleged  cause 
of  action  on  contract.    Thus  a  fraud- 
ulent purchaser  of  goods,  who  has 
been  sued  on  the  contract  of  sale,  and 
arrested  in  the  action  on  the  ground 
of  fraud  in  contracting  the  debt,  can- 
not, after  he  has  been  exonerated  for 
imprisonment  for  debt,  be  arrested  in 
a  suit  for  damages  for  conversion  of 
the  goods  (  Wright  agt.  Ritterman,  1 
Abb.  N.  S.  428). 

5.  When   a   defendant   has   been    dis- 
charged from  imprisonment  under  an 
order  of  arrest  by  due  course  of  law, 
he  should  not  be  re-arrested  and  im- 
prisoned a  second  time  for  the  same 
cause,  though  in  a  different  form  of 
action  (Peqpteagt.  Kelly,  1  Abb.  N.  S. 
432). 

6.  Under  the  provisions  of  2  Eevised 
Statutes,  556,  where  a  defendant  has 
been  arrested  in  the  action,  the  three 
months  within  which  the  plaintiff  must 
charge  him  in  execution,  is  from  the 

-  last  day  of  the  special  term  for  non- 
enumerated  motions,  following  that  at 
which  judgment  was  obtained  (Ham- 
land  agt.  Kane,  1  Abb.  Jf.  S.  409). 

7.  In  an  action  brought  to  recover  the 
value  of  chattels  of  the  plaintiff,  con- 
verted by  a  defendant,  it  is  uot  ground 
for  discharging  an  order  of  arrest  that 
that  the  defendant  has  a  ciaim  for  a 
larger  amount  against    the  plaintiff 
(Huelet  agt.  Reyns,  1  Abb.  N.  S.  27). 

8.  To  authorize  a  justice  of  a  district 
court  to  adjudge  a  party  subject  to  ar- 
rest under  a  judgment  against  him,  the 
right  to  arrest  must  bo  stated  in  the 
judgment,  and  must  form  a  part  of 
the  same  (Carpenter  agt.   Willett,  31 
N.  Y.  B.  90). 


ASSAULT  AND  BATTEKY. 

1.  If  the  owner  of  land  overhung  by  the 
branches  of  a  fruit  tree  growing  upon 
the  adjacent  lot,  attempts  by  violence 
to  prevent  the  owner  of  the  adjacent 
lot  from  picking  the  fruit  on  the  over- 
hanging branches,  he  is  a  wrongdoer, 
and  an  action  for  an  assault  and  bat' 

VOL.  XXXH. 


tery  may  be  maintained  against  him 
(Hoffman  agt.  Armstrong  46  Barb. 
337). 

ASSETS. 

1.  The  Revised  Statutes,  making  "grow- 
ing crops "  on  the  land  of  the  de- 
ceased, at  the  time  of  his  death,  assets 
in  the  hands  of  his  executors,  &c., 
have  not  changed  the  law  as  to  the 
construction  of  wills,  in  the  ultimate 
disposition  thereof.  Such  "growing 
crops  "  now,  whether  bequeathed  or 
devised,  go  primarily  to  the  executors, 
&c.,  to  be  used,  if  necessary,  for  the 
payment  of  debts  and  legacies ;  but 
if  not  necessary  for  that  purpose,  they 
go  to  the  beneficiary  under  the  will. 
The  devise  of  a  farm,  in  the  absence 
of  any  modifying  words,  now,  as  be- 
fore the  statute,  carries  with  it  the 
crops  growing  thereon  (Bradner  agt. 
Falkner,  34  N.  Y.  R.  347). 

ASSIGNABILITY  OF  CAUSES  OF  AC- 
TION. 

1.  An  action  to  recover  damages  for  the 
fraudulent  misapplication  or  conver- 
sion of  property  by  an  officer  or  agent 
of  a  banking  association,  is  assigna- 
ble ;  and  the  officer  or  agent  may  be 
arrested  and  held  to  bail  at  the  suit 
of  the    assignee   (Grocers'   National 
Bank&gt.  Clark,  ante,  160). 

2.  The  attribute  of  assignability  is  not 
confined  to  rights  of.  action  belonging 
to  natural  persons;  it  extends  with 
equal  effect  to  those  belonging  to  arti- 
ficial persons  (Id). 

3.  An  action  brought  by  an  assignee  of 
a  claim  for  damage  for  the  breach  of 
a  contract  of  a  common  carrier  to 
carry  goods,  is  an  action  by  an  as- 
signee of  a  promissory  nota  or  chose 
in  action,  within  the  meaning  of  the 
judiciary  act,  and  cannot  be  removed 
into  the  circuit  court  of  the  United 
States  (Ayres  agt.  Tlie  Western  Ratt- 
road  Company,  ante,  351). 

4.  There  is  no    constutional  provision 
that  prohibits  railroad  franchises  be-  { 
ing  conferred  upon  or  excercised  by 
individuals,  nor  does  there  appear  to 
be    any    objection    to    making    such 
rights  assignable  (N.  Y.  and  Harlem 
Railroad  Co.  agt.    The  Forty-second 
Street,  &c.  Railroad  Co.  ante,  481). 

ASSIGNMENT. 

1.  J.  E.,  during  the  lifetime  of  his 
father,  J.  P.  E.,  for  the  purpose  of  se- 
curing the  payment  of  a  bona  fide 
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debt  due  to  s.,  executed  an  instru- 
ment by  •which  he  constituted  and  ap- 
pointed 8.  his  attorney  irrevocable, 
and  coupled  with  an  interest,  to  ask, 
demand,  sue  for  and  recover,  all  such 
interest,  estate,  property  and  effects, 
real  and  personal,  as  he  then  had,  or 
at  any  time  thereafter  might  have  or 
claim,  as  heir  at  law,  devisee,  legatee 
or  next  of  kin  of  his  father,  and  ap- 
ply the  same  to  the  payment  of  the. 
said  debt  and  interest.  8.,  after  the 
death  of  J.  P.  E.,  assigned  to  J.  B.  8., 
all  her  interest  in  the  estate  of 
J.  P.  E.,  who  died  intestate,  seised 
of  real  and  personal  estate,  and  leav- 
ing him  surviving  J.  E.,  his  son  and 
heir  at  law :  Held,  that  J.  B.  8.  ac- 
quired an  interest  hi  the  estate,  by  vir- 
tue of  the  said  instrument  and  assign- 
ment, which  in  equity  should  be  pro- 
tected, and  which  constituted  a  right 
paramount  to  a  claim  asserted  by  a 
creditor  of  J.  E.,  under  attachment 
proceedings  against  the  latter  (Stover 
agt.  Eycleshimer,  46  Barb.  84). 

2.  By  an  assignment  of  an  interest  in  a 
demand,  as  collateral  to  a  debt,  the 
'assignor  continuing  the  prosecution 
of  the  suit,  and  remaining  liable  for 
the  debt  until  paid,  the  assignee  is  not 
thereby  rendered  liable  for  the  costs 
Wolcott  agt.   Holcomb,  31  N.   Y.  R. 
125). 

3.  Where  the  attorney  of  an  insolvent 
plaintiff  taked  from  him  an  assign- 
ment of  the  judgment  as  security  for 
the  amount  of  costa  he  has  included 
in  such  judgment,  aud  the  plaintiff 
continues  the  further  prosecution  of 
such  suit  on  appeal,  the  assignee  is 
not  liable  for  the  costa  in  such  action 
(Id). 

ASSIGNMENT  FOR  THE  BENEFIT 
OF  CREDITORS. 

1.  Where  a  transfer  of  property,  real  and 
personal,  is  obtained  fraudulently  and 
inequitably,  by  false  representations 
made  by  the  transferee  to  the  trans- 
ferur — by  abuse  of  a  fiduciary  relation- 
ship— by  practice  on  a  reckless  and  im- 
provident sailor — and  where  the  trans- 
ferer  makes  a  subsequent  conveyance 
of  his  property  and  causes  of  action 
to  the  plaintiff  for  the  benefit  of  his 
creditors,  by  a  voluntary  assignment ; 
such  voluntary  assignee  may  maintain 
in  his  own  name  a  bill  to  set  aside  the 
first  convyeance,  as  having  been  fraud- 
ulently and  inequitably  obtained   (Mo 

.  Mahon  agt.  Alien,  Court  of  Appeals, 
ante,  313). 

2.  The  decision  of  the  general  term  in 

New  York,  in  this  case  (34  Barb,  p.  56), 


on  that  point  overruled.  And  the  late 
case  of  Dickinson  agt.  BurreU  (Law 
Rep.  Equity  Series,  1866,  part  8, 
March,  p.  337),  approved  of  as  a  well 
considered  case  (Id). 

3.  The  case  of  Prosser  agt.  Edmonds  (1 
Young  &  Coli.  Eq.  Rep.  481  (and  Nicoll 
agt.  TlieNew  York  and  Erie  Railroad 
Co.  2  Kern.  121).  explained  and  com- 
mented ou  lid). 

4.  The  cases  of  Livingston  agt.  Peru 
Iron  Co.  (9  Wend.  511),  and  fates  agt. 
WiUiamson  (1  Law  Rep.  Eq.  Series, 

p.  528),  approved  of  (Id). 

5.  A  person  standing  in  a  fiduciary  re- 
lation to  an  heir  or  person  entitled  to 
property,  cannot  enter  into  any  treaty 
for  the  purchase  of  that  estate,  with- 
out communicating  to  him  every  par- 
ticle of  information  that  he  himself 
possessed  with   respect  to  its  value 
(Id). 

6.  Where  an  assignment  for  the  benefit  of 
creditors,   provides  that  the  trust  is 
"to  apply  the  proceeds  towards  the 
payment  of  the  persons  or  corpora- 
tions, holders  now  or  at  any  future 
time,  for  the  time  being,"  of  a  speci- 
fied class  of  notes  of  the  assignors, 
the  meaning  is  that  the  assignees  shall 
pay  debts  outstanding  at  tne  time  of 
the  execution  of  the  trust ;  and  not 
that  they  should  make  a  distribution 
on  the  basis  of  the  original  indebted- 
ness   (Midgeley  agt.  alocumb,    ante, 
423).      • 

7.  Consequently,  where  a  bank,  a  credi- 
tor holding  notes  belonging    to  the 
class  mentioned  in  the  assignment,  to 
a  large  amount,  which  were  secured 
in  part  by  a  pledge  of  notes  of  other 
parties,  whicn  latter  notes  had  been 
collected  by  the  bank :  held,  that  the 
law  applied  these  collections  to  the 
payment  of  the  principal  debt,  so  that 
the  bank  had  ceased  to  be  the  holder 
of  the  notes  thus  paid,  and  was  not 
entitled  to  a  dividend  on  the  basis  of 
of  the  original  indebtedness  (Id). 

8.  Where  a  person  who  is  insolvent  at 
the  time,  transfers  his  interest  in  a 
legacy,  for  an  inadequate  considera- 
tion, to  a  party  who  is  aware  of  his  in- 
solvency, the  creditors  of  the  assignor 
may  maintain  a  suit  in  equity  to  have 
their  debts  satisfied  out  of  the  interest 
or  fund  beyond  the  conisderation  ac- 
tually paid  or  agreed  to  be  paid  ;  evon 
though  the  transaction  was  not  in  fact 
fraudulent,  so  as  to  authorize  the  court 
to  set  it  aside  on  that  ground.    In  such 
a  case  the  assignor,  in  the  absence  of 
any  fraudulent  design  in  making  the 
transfer,  may  obtain  the  same  relief 
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himself,  by  showing  that  it  was  made 
under  the  pressure  of  his  debts  01 
other  importunate  needs.  And  cer- 
tainly equity  should  regard  with  quite 
as  much  favor  the  claims  of  his  cred- 
itors ;  especially  in  a  case  where  il 
appears  that  he  intended  to  defraud 
them  by  a  cheap  transfer  of  his  estate 
(Bigelow  Ayrault,  46  Barb.  143). 

9.  Where  the  assignees  of  a  lessee  leased 
the  premises  for  the  best  price  they 
could  obtain,  and  paid  to  the  landlord 
all  that  they  received,  which  was  ac- 
cepted by  him,  aud  they  surrendered 
the  possession :  Held,  that  the  assign- 
ees,  having   fully  administered   and 
paid  out  according  to  the  terms  of  the 
assignment  all  the  moneys  they  had 
received   from    the    assigned   estate 
could,  at  most,  only  be  charged  per- 
sonally with  the  value  of  the  use  and 
occupation  of  the  premises  ;  and  that 
evidence    to    determine    that   value 
should    have   been  received    (PECK- 
HAM,  J.  dissented,  Jermain  agt.  Patti- 
son,  46  Barb.  9. 

10.  The  liability  of  assignees  under  an 
assignment  for  the  benefit  of  creditors, 
is  to  be  determined  by  the  same  rule 
which  applies  to  executors,  under  sim- 
ilar circumstances,  it  seems  (Id). 

11.  What  the  assignors  did,  before  they 
made  the  assignment,  in  contempla- 
tion of  making  it,  is  evidence  upon  the 
question  of  their  intention  in  making 
it,  proper  for  the  consideration  of  the 
jury.    The  rule  is  well  settled,   that 
where  the  validity  of  a  sale  or  assign- 
ment of  goods  depends  upon  whether 
it  was  made  with  intent  to  hinder,  de- 
lay or  defraud  creditors,  the  judge  is 
bound  to  submit  the  case  to  the  jury 
(Peck  agt.  Grouse,  46  Barb.  151). 

12.  Where  there  has  been  a  voluntary 
assignment  for  the  benefit  of  creditors, 
a  partial  payment  of  a  debt  by  the 
assignee  does  not  take  the  case  out  of 
the  statute  of  limitations.    The  act  of 
the  assignee  in  paving  a  portion  of  the 
debt  is  beyond  the  control  of  the  as- 
signor, who   cannot  accompany  the 
payment  with  a  qualification  or  dis- 
claimer,   as  when    made   by  himself 
(Pickett  agt.  Leonard,  34  N.  Y.R.,175). 

ATTACHMENT. 

1.  The  Code  does  not  authorize  an  at- 
'tachjnent  in  an  action  for  a  tort  (Sad- 

dlesvene  agt.  Arms,  ante,  280). 

2.  It  was  not  intended  by  sections  227 
and  229,  to  extend  the  remedy  by  at- 
tachment to  cases  other  than  those 
specified  in  the  Revised  Statutes.  (All 


the  reported  cases  on  this  question  un- 
der the  Code,  examined.)    (Id.) 

3.  In  an  action  upon  an  undertaking 
given   in  an  attachment   suit,   after 
verdict  and  judgment  in  the  latter 
suit,  the  defendant — the  surety  in  the 
undertaking— cannot  introduce  testi- 
mony on  the  tn&l  to  show  in  contra- 
diction of  the  recitals  hi  the  undertak- 
ing,  that   no  application    had    been 
made  for  the  discharge  of  an  attach- 
ment in  the  action  in  which  the  under- 
taking was  entitled,  and  that  no  at- 
tachment had  been  issued  or  granted 
( Coleman  agt.  Bean,  ante,  370). 

4.  It  is  not  essential  to  the  validity  of 
the  undertaking,   that    the  plaintiff 
should  compel  its  execution  by  actu- 
ally suing    out  an    attachment  and 
making  a  levy  (Id). 

5.  It  is  competent  for  the  parties  to  the 
action  to  waive,  if  they  choose,  the  is- 
suing of  an  attachment  and  a  seizure 
of  property  under  it,  and  for  the  de- 
fendant to  give,  and  the  plaintiff  to 
accept,  in  consideration  of  the  waiver, 
such  an  undertaking  as  the  defendant 
would  have  been  required  to  give  hi 
an  application  to  discharge  an  attach- 
ment actually  issued  and  levied  (Id). 

6.  TLe  fact  that  the  defendant  has  pu* 
in  an  undertaking,  which  recites  that 
an  attachment  had  been  issued,  and 
that  he  was  about  to  apply  for  its  dis- 
charge, is  conclusive  evidence  of  such 
waiver.    It  is  enough  that  the  under- 
taking is  binding  between  the  princi- 
pal parties,  under  such  circumstances, 
to  hold  the  sureties  (Id). 

,  Where  such  an  undertaking  has  been 
procured  by  the  agent  of  the  plaintiff, 
and  the  plaintiff  having  received  it 
upon  a  valid  legal  consideration,  and 
being  ignorant  of  any  false  or  fraudu- 
lent representations  alleged  to  have 
been  made  by  his  agent  in  obtaining 
the  undertaking,  and  in  no  way  re- 
sponsible for  it,  such  fraud  cannot  be 
set  up  to  deprive  him  of  the  benefit 
of  the  undertaking. 

,  Where  an  injunction  order  improperly 
restrains  certain  acts  of  the  defendant, 
and  during  its  continuance  these  acts 
are  performed  by  the  defendant  in 
technical  violation  of  the  injunction, 
but  subsequently  the  injunction  is 
modified  so  as  to  dispense  with  the 
clause  improperly  restraiug  such  acts, 
an  attachment  for  such  violation  of 
the  injunction,  applied  for  and  issued 
after  the  modification  of  the  injunc- 
tion, eannot  be  sustained  (Peck  agt. 
Yorks,  ante,  408). 

9.  Where   a  party  has   been  arrested 
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npon  an  attachment  for  contempt,  and 
has  given  a  bond  with  sureties  for  his 
appearance  at  court,  to  abide  the  or- 
der of  the  court,  and  has  been  ad- 
judged to  have  been  guilty  of  the  mis- 
conduct alleged,  and  punishmen  by 
fine  and  imprisonment  ordered,  the 
statute  does  not  authorize  the  bond  to 
be  prosecuted  at  the  same  tune  that  a 
warrant  of  commitment  is  issued 
against  the  party.  It  is  not  the  policy 
of  the  statute  to  give  the  aggrieved 
party  two  final  and  complete  remedies 
for  the  same  offence  (Barton  agt. 
Butts,  ante,  456). 

10.  A  subsequent  attachment  creditor 
cannot  move  to  discharge  an  attach- 
ment issued  in  a  prior  suit,  on  the 
ground  that  it  was  irregularly  issued. 
He  has  no  standing  in  court  to  make 
such  a  motion,  by  petition  or  other- 
wise.   Where  a  subsequent  creditor 
does  not  allege  or  pretend  that  the 
debt  or  claim  for  which  the  first  action 
was  brought  was  not  just  and  bona 
fide,  nor  mat  there  was  any  collusion 
between  the  plaintiff  and  defendant 
in  that  action,  he  should  not,  on  prin- 
ciple, be  permitted  to  make  such  a 
motion    (Isham    agt.     Ketchum,   46 
Barb.  43). 

11.  It  seems,  that  in  an  action  between 
partners  for  a  dissolution  of  the  nrm, 
an  accounting,  and  the  payment  of  an 
alleged  balance,  an  attachment  cannot 
be  issued,  though  the  defendant  be 
charged  with  fraudulently  disposing 
of  the  property  of  the  firm  (  Ketchum 
agt.  Kelchum,  1  Abb.  N.  S.  157). 

12.  Defendant  may  move  to  set  aside  an 
attachment  against  his  property  with- 
out putting  in  a  general  appearance 
in  the  action   (Manice  agt.  Gould,  1 
Abb.  N.  S.  255). 

13.  A  mere  creditor  without  judgment, 
though  he  has  commenced  an  action, 
and  procured  the  issue  of  an  attach- 
ment, cannot  move  to  set  aside  a  prior 
attachment  irregularly  issued  against 
the  property  of  the  same  debtor,  and 
levied  before    his   action   was    com- 
menced.     Whether,  after  judgment, 
the  regularity  of  the  attachment  can 
be  inquired  into  in  a  collateral  pro- 
ceeding, quere")  (Ketchum  agt.  Ketch- 

l. N. 


,  1  Ab 


S.  157). 


14.  In  justice's  court,  to  obtain  an  at- 
tachment against  a  non-resident,  the 
affidavit  upon  that  point  is  sufficient 
as  against  third  parties,  if  it  statei 
"  that  the  deponent  (plaintiff)  appliei 
for  an  attachment  on  the  ground  tha 
the  defendants  are  not  residents  ol 
that  county,  but  are  residents  of  an 
v  "i™  "0"r?«--v."  The  affidavit  in  this 


case  is  sufficient  to  give  the  justice 
jurisdiction,  as  against  third  parties, 
and  cannot  be  attacked  collaterally  by 
them.  The  approval  of  the  bond  by 
the  justice  is  sufficient,  as  against 
third  parties,  even  if  he  does  not  ex- 
pressly certify  it  was  executed  in 
his  presence.  The  return  by  the  offi- 
cer upon  the  attachment,  stated  in 
this  case,  is  sufficient  to  give  jurisdic- 
tion as  against  third  parties  (Bascom 
agt  Smith,  31  N.  Y.  R.  594). 

5.  Where  a  party  takes  several  differ- 
ent objections  to  evidence,  and  the 
court  excludes  the  same  upon  a  single 
ground,  and  on  appeal  that  ground  is 
held  erroneous,  but  some  of  the  other 
objections  are  well  taken,  the  court 
will  not  sustain  the  decision  upon  the 
other  grounds,  unless  they  are  such  as 
could  not  be  obviated  on  a  second 
trial.  The  objection  that  the  original 
papers  could  net  be  proved  by  the  cer- 
tificate of  the  justice,  is  an  objection 
that  might  be  obviated  on  a  second 
trial,  ana,  therefore,  the  decision  be- 
low should  not  be  sustained  upon  that 
objection,  as  the  court  did  not  place 
its  ruling  upon  that  ground  (Id). 

16.  A  party  attaching  property  in  the 
possession  of  his  debtor,  acquires  a 
specific  lien  on  his  interest  therein, 
and  is  entitled,  like  a  judgment  cred- 
itor, to  impeach  the  title  of  a  fraudu- 
lent mortgagee  (Frost  agt.  MoU,  34  N. 
Y.  M.  253). 

ATTOKNEYS. 

1.  The  subscription  of  the  name  of  an 
attorney  issuing  a  summons,  is  not  re- 
quired to  be  made  by  himself  person- 
ally ;  but  it  may  be  made  by  another 
with  his  authority.    It  necessarily  fol- 
lows that  his  name  may  be  printed,  as 
a  substitute  for  his  written  signature. 
( This  agrees  with  the  case  of  the  Mu- 
tual Life  Ins.  Co.  agt.  Ross,  10  Abb. 
260,  and  is  adverse  to  the  case  of  the 
Farmers'  Loan  and   Trust   Co.   agt. 
IHckson,  17  How.  477. )  Brainerd  agt. 
Heydrick,ante,ffJ.) 

2.  It  is  well  settled,  that  where  a  person 
is  in  the  habit  of  using  documents 
with  his  name  printed  thereon,  this 
will  be  his  signature  within  the  mean- 
ing of  the  statute  of  frauds  (Id). 

3.  The  name  of  an  attorney  issuing  a 
snmmons,  is  as  effectually  disclosed 
when  it  is  printed  as  if  it  were  written, 
and  his  responsibility  to  the  defendant 
and  to  the  court,  in  either  case  is  the 
same  (Id). 

4.  Previous  to  the  act  of  congress  passed 
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January  24,  1865,  attorneys  and  coun- 
sellors at  law  were,  under  the  second 
rule  of  the  court,  admitted  to  the  bar 
of  the  supreme  court  of  the  United 
States,  by  presenting  evidence  to  the 
court  that  they  had  been  attorneys 
and  counsellors  at  law  for  three  previ- 
ous years  in  the  highest  courts  of  the 
states  to  which  they  respectively  be- 
longed, and  that  their  private  and 
professional  character  appeared  to  be 
fair  (In  the  matter  of  A.  H.  Garland, 
ante,  241). 

5.  On  the  24th  of  January,   1865,  con- 
gress   passed   a  supplementary  act, 
making  the  provisions  of  a  former  act 
passed  July  2d,  1862,  applicable  to  at- 
torneys and    counsellors  at  law ;  by 
which  last  mentioned  act  they  were 
required,  before  being  admitted  to  the 
bar  of  the  supreme  court  of  the  Uni- 
ted States,  to  take  and  subscribe  an 
additional  oath ; 

6.  First.  That  the  deponent  has  never 
voluntarily  borne   arms  against  the 
United  States  since  he  has  been  a  cit- 
izen thereof; 

?.  Second.  That  he  has  not  voluntarily 
given  aid,  countenance,  counsel  or  en- 
couragement to  persons  engaged  in 
armed  hostility  thereto ; 

8.  Tldrd.  That  he  has   never,   sought, 
accepted,  or  attempted  to  exercise  the 
functions  of  any  office  whatsoever,  un- 
der any  authority  or  pretended  author- 
ity, in  hostility  to  the  United  States 

9.  Fourth.  That  he  has  not  yielded  a 
voluntary  support   to  any  pretended 
government,  authority,  power  or  con- 
stitution within  the  United  States,  hos- 
tile or  inimical  thereto ;  and 

10.  Fifth.  That  he  will  support  and  de- 
fend the  constitution  or  the  United 
States  against  all  enemies,  foreign  and 
domestic,  and  will  bear  true  faith  and 
allegiance  to  the  same  : 

11.  Held,  1st.  That  this  statute,  except 
the  last  clause,   which  is  promissory 
only,  is  directed  against  parties  who 
have  offended  in  any  of  the  particu- 
lars embraced  by  the  above  clauses, 
and  its  object  is  to  exclude  them  from 
the  profession  of  the  law,  or  at  least 
from  its  practice  in  the  courts  of  the 
United  States  (Id). 

12.  2d.  As  the  oath  prescribed  cannot  be 
taken   by  these  parties,  the  act   as 
against  them  operates  as  a  legislative 
decree  of  perpetual  exclusion  (Id). 

13.  3d.  An  exclusion    from  any  of  the 
professions,  or  any  of  the  ordinary 
avocations  of  life  for  past  conduct,  can 


be  regarded  in  no  other  b'ght  than  as 
a  punishment  for  such  conduct  (Id). 

14.  4th.  The  exaction  of  the  oath  is  the 
mode  provided  for   ascertaining  the 
parties  upon  whom  the  act  is  intended 
to  operate,  and  instead  of  lessening, 
increases  its  objectionable  character 
(Id). 

15.  5th.  All  enactments  of  this  kjnd  par- 
take of  the  nature  of  bills  of  pains  and 
penalties,  and  are  subject  to  the  con- 
stitutional inhibition  against  the  pas- 
sage of  bills  of  attainder,  under  which 
general  designation  they  are  included 
And— 

16.  6th.  In   the    exclusion    which    the 
statute  adjudges,  it  imposes  a  punish- 
ment for  some  of  the  acts  specified, 
which  were  not  punishable,  or  may 
not  have  been  punishable  at  the  time 
they  were  committed ;  and  for  all  the 
acts  it  adds  a  new  punishment  to  that 
then  prescribed,  and  it  is  thus  brought 
within  the  further  inhibition  of  the 
constitution  against  the  passage  of  an 
ex  post  facto  law  : 

17.  Held,  further,  that  the  effect  of  the 
pardon  by  the  President,  of  the  peti- 
tioner, is  to  relieve  him  from  all  pen- 
alties and  disabilities  attached  to  the 
offence  committed  by  his  participation 
in  the  rebellion,  so  far  as  that  offence 
is  concerned.    He  is  thus  placed  be- 
yond the  reach  of  punishment  of  any 
kind.    And  it  is  not  within  the  consti- 
tutional power  of  congress  to  inflict 
punishment  beyond  the  reach  of  exe- 
cutive clemency  CId). 

18.  From  the  petitioner,  therefore,  the 
oath  required  by  the  act  of  January 
24th,  1865,  cannot  be  exacted.    The 
The  prayer  of  the  petitioner  must  be 
granted,  and  the  amendment  to  the 
second  rule  of  the  court,  which  re- 
quires the  oath  prescribed  by  the  act 
of  January  24, 1865,  having  been  unad- 
visedly adopted,  must  be  rescinded 
(Id). 

BAILEE. 

1.  The  defendant,  being  in  possession 
of  the  plaintiff's  goods,  under  an 
agreement  which  had  expired,  refused 
to  deliver  them  up  to  the  plaintiff  on 
demand,  for  the  reason  that  they  had 
been  attached  by  the  sheriff  as  the 
property  of  one  Quinton  Rogers,  un- 
der a  claim  that  the  plaintiff  held  the 
title  in  trust  for  and  in  fraud  of  the 
creditors  of  Quinton  Rogers.  The  jury 
having  negatived  the  fraud:  held,  that 
there  was  sufficient  evidence  of  a  con- 
version by  the  defendant  (Rogers  agt. 
Weir,  34  N.  Y.  R.  463). 
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2.  A  bailee,  who  sets  up  the  title  of  an- 
other as  an  excuse  for  not  delivering 
up  the  goods  to  the  owner,  makes 
huuself  a  party  to  the  controversy, 
and  must  Btand  or  fall  by  his  title. 
The  law,  it  seems,  will  protect  the 
bailee  in  a  case  of  doubt,  if  instead 
of  refusing  the  demand  lie  remains 
neutral,  and  suffers  the  claimant  to 
take  the  goods  upon  his  own  responsi- 
bility. So,  it  seems,  if  he  qualifies 
his  refusal  by  answering  that  he  is 
ready' to  deliver  the  goods  as  soon  as 
he  has  made  some  reasonable  inquiry 
,  as  to  the  evidence  of  the  title,  provi- 
ded such  excuse  is  made  in  good  faith. 
A  sheriff,  who  seizes  the  goods  of  an- 
other than  the  defendant  in  the  at- 
tachment, is  liable  to  the  true  owner 
in  an  action  for  trespass.  The  prin- 
ciple that  goods  levied  upon  by  the 
sheriff,  under  an  attachment,  are  in 
the  custody  of  law,  only  applies  as 
between  the  sheriff  and  the  defendant 
in  the  attachment  suit.  Whether  it 
applies  as  between  the  sheriff  and  the 
true  owner,  when  seized  under  a  writ 
of  replevin  against  another  party, 
quaere  ?  (Id). 

BANKRUPTCY. 

1.  Of  the  requisite  proceedings  to  ob- 
tain a  discharge  under  the  English  in- 
solvent laws;  and  what  must  be 
pleaded  in  setting  up  a  discharge  un- 
der such  statutes  (Philipeagt.  James, 
'I  Abb.  N.  8.  311). 

BILLS  OF  EXCHANGE  AND  PBOM- 
ISSOHY  NOTES. 

1.  Where  a  note  payable  at  the  "  Bank 
of  Kent,  Kent,  N.  Y.,"  was  deposited 
with  the  Union  Bank,  N.  Y.,  for  col- 
lection, without  any  other  direction  as 
to  the  post  office  address  of  the  Bank 
of  Kent,  the  Union  Bank  was  author- 
ized to  send  the  note  to  the  address 
designated  in  the  note,  and  was  exon- 
erated from  liability,  on  its  failure  to 
reach  the  Bank  of  Kent  (Chapman 
agt.  The  Union  Bank,  ante,  95). 

2.  Where  there  is  no  evidence  produced 
on  the  trial  dispensing  with  the  notice 
of  demand  and  non-payment  to  the 
drawer  of  a  dishonored  check,  and  no 
such  demand  and  notice  having  been 
proved,  the  plaintiffs  are  not  entitled 
to  recover  upon  it  against  the  drawer 
(Jaudvn  agt.  Read,  aide,  190). 

3.  Where  a  creditor  made  a  loan  to  his 
debtors,  upon  an  agreement  that  they 
would  repay  it  out  of  the  proceeds  of 
a  note  for  a  much  larger  amount  which 
they  had  procured  to  be  indorsed  by 


a  third  person  for  their  accommoda- 
tion, or  would  deliver  the  note  to  him  ; 
and  the  note  not  Leing  discounted, 
they  subsequently  delivered  it  to  him, 
in  satisfaction  of  the  loan  and  of  their 
prior  indebtedness :  Held,  that  the 
contract  was  to  be  regarded  as  entire, 
and  that  he  had  parted  with  a  new  con- 
sideration sufficient  to  make  the  in- 
dorsement binding.  It  seems,  that 
the  indorser  in  such  a  case  would  not 
be  exonerated  by  mere  proof  of  notice 
to  the  purchaser  of  the  note,  that  the 
partnership  between  the  makers  had 
been  dissolved  subsequent  to  the  date 
of  the  note  (SmUIi  agt.  .Mulock,  1  Abb. 
N.  S.  375). 

4.  The  whole  duty  of  a  holder  of  a  pro- 
tested bill  is  discharged  by  notice  to 
his  immediate  indorser ;  and  all  par- 
ties to  the  bill  or  note  will  be  charged 
if  they  receive  notice  in  due  course 
from  their  immediate  subsequent  in- 
'dorsers.     When  the  collecting  agent 
of  the  holder  resides  in  the  same  city 
with  one  of  the  indorsers  of  the  bill, 
it  does  not  modify  the  rule  as  above 
stated  (  West  River  Bank  agt.  Taylor, 
34  N.  Y.  li.  128). 

5.  One  who  purchases  a  note  from  the 
payee,  on  me  faith  of  a  written  state- 
ment by  the  maker  that  it  is  business 
paper,  can  recover  against  the  latter, 
though  the  statement  turns  out  to  be 
untrue  (Lynch  agt.  Kennedav,  34  N. 
Y.  K.  151). 

6.  One  who  purchases  commercial  pa- 
per for  full    value  before    maturity, 
without  notice  of  any  equities  between 
the  original  parties,  or  of  any  defect 
of  title,  is  to  bo  deemed  a  bona  Jide 
holder.    He  is  not  bound,  at  his  peril, 
to  be  upon  the  alert  for  circumstances 
which  might  possibly  excite  the  sus- 
picions of  wary  vigilance.    The  rights 
of  the  holder  are  to  be  determined  by 
the  simple  test  of  honesty  and  good 
faith,  and  not  by  a  speculative  issue 
as  to  diligence  or  negligence  (Magee 
agt.  Badger,  34  N.  Y.  JR.  248). 

7.  Where  the  state  was  entitled  to  and 
did  pay  its  draft  absolutely,  without 
paying  certain  interest  which  had  ac- 
crued to  a  party  who  had  discounted 
the  same  for  the  payee,  the  payee  of 
said  draft,  though  liable  to  pay  "to  his 
indorsee  such  interest,  is  not  entitled 
to  the  possession  of  the  draft.    Ordi- 
narily the  indorser  on  paying  a  draft, 
is  entitled  to  its  possession,  that  he 
may  have  his  remedy  against  the  ac- 
ceptor, &c.  ;  but  where  there  can  be 
no  such  remedy,  by  reason  that  the 
acceptor  has,  by  payment,  discharged 
all  his  liability,  such  rule  does  not  ap- 
ply (Streever  agt.  Bank  of  Fort  J&L- 
ward,MN.  Y.  R.  413). 
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BILLS  OF  LADING. 

1.  A  bill  of  lading  can  be  transferred  by 
delivery  merely,  without  any  indorse- 
ment or  written  assignment,  so  as  to 
transfer  the  property  in  the  goods 
which  it  represents  to  the  holder.  It 
was  agreed  between  V.  and  the  de- 
fendants that  the  latter  should  ad- 
vance money  to  V.  to  buy  corn  at  Chi- 
cago, to  be  put  in  store  and  shelled, 
and  to  be  the  property  of  the  defend- 
ants while  in  store,  so  far  as  they  had 
advanced  money  on  it,  and  to  be  ship- 
ped for  their  account,  and  the  bills  of 
lading  to  be  sent  to  them,  and  .their 
advances  to  be  reimbursed  from  the 
proceeds  of  the  corn.  V.  purchased 
and  shipped  several  cargoes  of  corn, 
and  drew  on  the  defendants  for  the 
amount.  To  procure  funds  to  pay  for 
the  last  cargo  shipped,  V.  drew  a  bill 
upon  the  defendants  for  $3500,  which 
was  discounted  by  the  plaintiff;  V. 
at  the  same  time  delivering  to  the 
plaintiff  a  duplicate  bill  of  lading  of 
the  corn,  attached  to  the  draft  as  col- 
lateral security  for  the  payment  of  the 
draft :  Held,  that  no  right  of  lien, 
founded  on  the  general  arrangement 
between  V.  ami  the  defendants,  and 
the  payment  by  the  latter  of  a  larger 
sum,  by  way  of  advances,  than  the 
aggregate  of  V.'s  purchases,  could 
prevail  against  the  plaintiff's  special 
or  specific  rights  as  the  bonafide  trans- 
feree of  the  bill  of  lading  ( The  Marine 
Bank  agt.  Wright,  46  Barb.  45). 

BOAED  OF  EDUCATION. 

1.  By  the  provisions  of  the  act  of  1864, 
principals  (teachers)  and  vice  princi- 
pals (teachers)  for  the  common  schools 
in  the  several  wards  of  the  city  of  New 
York,  shall  be  appointed  by  the  Board 
of  Education,  upon  the  written  nomi- 
nation of  a  majority  of  the  trustees  of 
the  ward  (Peopte  agt.  Board  of  Edu- 
cation, ante,  167). 

2.  The  actual  appointment  being  thus 
vested  in  the  Board  of  Education,  it 
necessarily  follows  that  the  power  of 
removal  of  teachers  is  also  vested  ex- 
clusively in  said  board.   Consequently 
the  Board    of    Education    have   the 
power  of  deciding  when  a  vacancy  in 
the  office  of  a  teacher  has  occurred 
(Id). 

3.  Therefore,  the  tender  of  resignation 
by  a  principal  or  vice  principal  should 
be  directed  and  delivered  to  the  Board 
of-  Education,  an'd  not  to  the  trustees 
of  common  schools  of  the  ward  where 
such    principal   or   vice  principal  is 
acting  (Id). 


BOAED  OF  HEALTH. 

1.  The  act  creating  the  Board  of  Health 
in  the  city  of  New  York,  is  not  uncon- 
stitutional :    1st.  Because  as  alleged, 
conferring  the  right  on  the  board  to 
deprae  a  citizen  of  his  liberty  and  of 
his  property,  without  due  process  of 
law; 

2.  Id.  Because  as  alleged,  conferring 
upon  the  board  powers  of  local  legis- 
lation, which,  under  the  constitution, 
can  be  conferred  by  the  legislature 
only  upon  boards  of  supervisors,  mu- 
nicipal corporations  and  incorporated 
villages ; 

3.  3d.  Because  as  alleged,  it  confers  up- 
on the  board  judicial  powers,  in  con- 
travention of  the  sixth  article  of  the 
constitution,   which  provides  for  and 
limits  the  judicial  department  of  the 
government  ( Cooper  agt.  Schultz,  ante, 
107). 


BONA  FIDE  PUBCHASEE. 

1.  The  general  principle  is  well  estab- 
lished, that  to  constitute  a  person  a 
'bonafide  purchaser,  within  the  mean- 
ing of  the  recording  acts,  the  party 
receiving  the  subsequent  conveyance 
must  not  only  have  received  the  same 
without  notice  of  the  prior  unrecorded 
deed,  but  he  must  have  received  the 
same  upon  some  new   consideration 
advanced  at  the  time,  or  must  have 
relinquished  some  security  for  a  pre- 
existing debt  due  him.  This  rule,  how- 
ever, does  not  apply  to  any  but  the 
original  purchaser  from  the  person 
from  whom  both  parties  claim  title 
( Webster  agt.  Steenbergh,  46  Barb.  211). 

2.  And  a  purchaser  from  one  who  is  pro- 
tected by  the  recording  act,  as  against 
a  prior  unrecorded  conveyance  of  the 
same  land,  is  himself  entitled  to  such 
protection,  notwithstanding  he  pur- 
chased with  notice  of  the  prior  con- 
veyance, or  without  parting  with  a 
valuable  consideration  (Id). 

3.  Where  the  maker  of  a  promissory 
note,  by  falsely  representing  that  the 
payee  is  to  advance  to  him  the  money 
thereon,    procures   a  third  party  to 
guarantee  the  same,  the  payee  taking 
the  same  in  good  faith,  and  for  value, 
may  enforce  the  guaranty.    The  law 
imposes  the  loss  upon  the  party  who, 
by  nis  misplaced  confidence,  has  ena- 
bled another,  on  the  faith  of  his  obli- 
gation, to  obtain  money  or  property 
from  an  innocent  third  party  (Me  Wil- 
liams agt.  Smith,  31  N.  Y.  ti.  294). 


520 


NEW  YOKE  PRACTICE  REPORTS. 


Digest. 


4.  Where  a  plaintiff,  by  his  own  volun- 
tary act,  has,  through  misplaced  con- 
fidence, conferred  the  apparent  rig^ht 
of  property  in  bank  stock  upon  a  third 
party,  a  bona  fide  purchaser  of  such 
stock  from  such  party  will  be  protected 
against  any  secret  trust  in  favor  of  the 
plaintiff.  But  where  a  party,  having 
notice,  actual  or  constructive,  of  the 
plaintiff's  equities,  has  dealings  in 
respect  to  such  stock,  he  will  hold 
snbiect  to  the  plaintiff's  rights  ( Crock- 
er agt.  Crocker,  31  N.  Y.  R.  507). 

BOND. 

1.  A  bond  given  to  discharge  a  vessel 
from  an  attachment  under  the  act  of 
1862,  is  not  void  by  reason  of  irregu- 
larities in  the  issuing  of  an.  attach- 
ment   (Per  ROBERTSON,  Ch.  J.,  Dela- 
ney  agt.  Brett,  1  Abb.  N.  8.  421). 

2.  Where  one  of  several   defendants, 
against  whom  a  personal  iudgment 
had  been  recovered,  gave  a  bond  with 
sureties,  conditioned  for  the  payment 
of  the  amount  of  the  judgment,  when- 
ever ordered  by  the  final  decision  of 
the  court,  such  bond  being  given  as  a 
condition  imposed  by  the  court  for 
refusing  to  appoint  a  receiver  of  spe- 
cific property,  upon  which  the  judg- 
ment against  the  defendant  had  been 
declared  a  lien :  Held,  that  it  was  no 
defence  to  an  action  on  such  bond, 
that,  upon  an  appeal,  the  iudgment 
was  subsequently  modified  by  revers- 
ing it  so  far  as  it  imposed  any  personal 
liability  upon  the  defendant  who  gave 
such  bond,  and  affirming  it  as  to  the 
others    (Ford  agt.  Townsend,  1  Abb. 
N.  S.  159). 

BROKER. 

1.  A  broker  employed  to  negotiate  a  sale, 
is  not  entitled  to  commissions  until  he 
has  performed   the  undertaking  as- 
sumed in  the  contract  with  his  princi- 
pal.   When  he  produces  a  proper  par- 
ty, ready  to  make  the  purchase  at  a 
price  satisfactory  to  the  principal,  he 
performs  his  undertaking,  and  is  enti- 
tled to  his  commissions,   unless  the 
principal  has  already  parted  with  the 
property  (Moses  agt.  Hierling,  31  N 
T.  £.  462). 

2.  When  the  principal   contracts  with 
the  broker  for  the  exclusion  of   all 
other  agencies,  he  cannot  relieve  him 
self  from  liability  for  commissions,  bj 
negotiating    a    sale  in  fraud  of  the 
agreement,  through  the  agency  of  a 
different  broker.     When  one  of  thp 
contracting   parties  either  waives  o 
prevents  the  literal  performance  of 


condition  precedent,  which  the  other  is 
ready  ana  offers  to  fulfill,  he  cannot 
avail  himself  of  such  non-performance 
to  relieve  him  from  his  own  obligation 
(Id). 

CANAL  COMMISSIONERS. 

.  When  the  canal  commissioners,  in 
pursuance  of  the  authority  of  the 
statute  (1  R.  8.  221,  §19),  alter  a  pub- 
lic highway  which  interferes  with  the 
proper  location,  &c.,  of  the  canal,  the 
fee  simple  of  so  much  of  the  new  lo- 
cation as  falls  within  the  boundaries 
of  lands  appropriated  for  the  canal,  is 
in  the  state  ;  as  to  all  other  portions 
of  such  lands,  the  title  remains  in  the 
owner  as  before,  subject  to  the  public 
easement  (Higgins  agt.  Reynolds,  31 
N.  Y.  R.  151). 

2.  The  title  of  the  owner,  subject  to  the 
easement,  remains  perfect,  not  only  to 
the  land  covered  by  the  highway,  but 
also   to    all   the    material  within  its 
boundaries,  except  such  as  may  be 
needed  to  build  or  maintain  the  road 
(Id). 

3.  Where  stone  had  been   taken  from 
the  land  for  the  purpose  of  construct- 
ing such  road,  before  the  land  from 
which   they  were  taken  was  covered 
by  such  location,  the  title  to  such  ma- 
terial was  in  the  owner  of  the  land, 
and  was  not  divested  by  a  subsequent 
location  of  the  road  over  the  same 
land  (Id). 

4.  By  the  stantes  of  this  state,  the  canal 
board  is  authorized  to  let  the  repairs 
npon  any  or  all  the  sections  of  the  ca- 
nals of  this  state,  to  be  made  by  con- 
tract, and  the  contractor  is  invested 
with   the  same  general   powers  for- 
merly given  to  superintendents  of  re- 
pairs, and  the  same  general  duties  are 
imposed  upon  him  :    Held,  that  when 
the  lock  gates  upon  one  of  the  sec- 
tions so  let  by  contract  were  defective 
and  out  of  repair,  of  which  notice  had 
been  given  to  the  contractor,  and  in 
consequence  of  such  defect  the  plain- 
tiff's boat  and    its  furniture,    while 
passing  through  such  gates  were  in- 
jured by  the  giving  way  thereof,  the 
contractor  was  liable  for  the  damage 
thus  sustained  (Robinson  agt.  Cham- 
berlain, 34  N.  Y.  R.  389). 

CAPITAL  STOCK. 

1.  Defendant  subscribed  to  the  capital 
stock  for  the  purpose  of  building  a 
seminary,  and  delivered  his  subscrip- 
tion to  the  plain  tiff*- the  seminary  in- 
corporation. The  seminary  buildings 
were  built,  and  the  defendant  refused 
to  pay  his  subscription.  Suit  was 
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commenced  by  plaintiff  to  recover  the 
same :  Held,,  that  the  delivery  of 
the  subscription  to  the  plaintiff, 
the  demand  of  payment,  and  the 
subsequent  suit  to  recover  the 
same,  were  sufficient  evidence  of  ac- 
ceptance by  the  plaintiff:  Held,  also, 
that  the  obligation  resting  on  the  cor- 
poration to  issue  stock  to  the  defend- 
ant to  the  amount  of  his  subscription, 
and  his  consequent  power  to  control 
the  corporation  to  that  extent,  consti- 
tuted a  sufficient  consideration  for  his 
promise  to  pay  it  (Richmondvflle  Sem- 
inary agt.  McDonald.  34  N.  Y.  E. 
379). 

CASE. 

1.  Where  a  case  on  appeal  is  proposed, 
and  the  respondent  makes  affidavit 
that  the  stenographer's  notes  taken  on 
the  trial  (or  a  portion  of  them)  are  ne- 
cessary to  enable  him  properly  to  pro- 
pose amendments  to  the  case,  the  ex- 
pense of  procuring  sueh  notes  is  a 
proper  item  of  taxation  in  the  adjust- 
ment of  costs  at  the  general  term. 
(SrhHEKiAND,  J.  dissenting.)  (Sebley 
agt.  Nichols,  ante,  182). 

CAUSE  OF  ACTION. 

'  1.  Where  the  complaint  alleged  that 
"  the  defendant,  contriving  and  wick- 
edly and  unjustly  intending  to  injure 
the  plaintiff,  and  to  deprive  him  of  the 
affections,  comfort,  fellowship,  society 
and  assistance  of  Rachel,  his  (plain- 
tiff's) wife,  did,  at,  &c.,  wrongfully 
and  unlawfully  purpose,  plan  and  un- 
dertake, to  alienate  the  affections  of 
his  (plaintiff's)  said  wife;  and  did 
then  and  there,  for  the  accomplish- 
ment of  such  purpose"  ('by  various 
professions  and  pretences  set  forth), 
"and  by  false  insinuations  against 
the  plaintiff,  and  by  other  insiduous 
wiles,  to  prejudice  and  poison  the 
mind  of  the  said  Eachel  against  the 
plaintiff,  and  so  far  alienate  her  affec- 
tions from  her  said  husband,  as  to  in- 
duce the  said  Rachel  to  desire  and  seek 
to  obtain  a  divorce  or  separation  from 
the  said  plaintiff;  and  that  the  defend- 
ant on  or  about'  the  first  day  of  Feb- 
ruary, 1866,  did  counsel,  advise,  aid 
and  assist  the  said  Rachel,  in  efforts  to 
procure  the  commencement  of  pro- 
ceedings for  such  divorce  or  separa-, 
tioii,  he,  the  defendant,  well  knowing 
that  no  cause  or  lawful  ground  existed 
for  either  a  divocre  or  separation: 
And  that  the  said-  defendant  did,  by 
the  means)  aforesaid,  so  far  prejudice 
and  poison  the  mind,  <tc.,  of  the  said 
Baclul  against  the  said  plaintiff;  and 


did  so  far  alienate  her  affections  from 
the  plaintiff,  as  to  persuade  and  induce 
her  to  refuse  to  recognize  or  receive  the 
plaintiff'  as  her  husband  ;  and  that  on 
or  about  the  15th  day  of  March,  1866, 
the  said  Rachel,  acting  under  the 
wrongful  and  unlawful  advice,  influ- 
ence and  direction  of  the  said  defend- 
ant, did  refuse  to  recognize  or  receive 
the  plaintiff  as  her  husband,  or  to  live 
with  him  as  his  wife ;  and  said  Rachel 
has  from  thence  hitherto,  acting  under 
the  like  advice,  influence  and  direction 
of  the  said  defendant,  persisted  in  such 
refusal;  and  by  means  of  the  premises, 
the  plaintiff  has  from  thence  hitherto, 
wholly  lost  and  been  deprived  of  the 
comfort,  fellowshipj  society,  aid  and 
assistance  of  the  said  Rachel,  his  said 
wife,  &c.  Whereupon,  the  plaintiff  de- 
mands judgment,"  &c.  : 

2.  Held,  on  demurrer  to  the  complaint, 
that  the  facts  alleged  constituted  a 
cause  of  action,  and  a  ground  for  dam- 
ages (Hermance  agt.  James,    ante, 
142). 

3.  And  the  consequences  of  such  alleged 
acts — the  alienation  of  the  affections 
of  the  plaintiff's  wife,  and  her  refusal 
to  recognize  the  plaintiff  as  her  hus- 
band, &c.,  constitute  a  cause  of  action, 
although  there  is  no  actual  absence 
or  separation,  physically,  by  the  wife 
from  the  plaintiff  (Id). 

4.  An  action  to  recover  damages  for  the 
fraudulent  misapplication  or  conver- 
sion of  property  by  an  officer  or  agent 
of  a  banking  association,  is  assigna- 
ble ;  and  the  officer  or  agent  may  be 
arrested  and  held  to  bail,  at  the  suit 
of   the  assignee    (Grocers'   National 
Bank  agt.  (lark,  ante,  160). 

5.  The  attribute  of  assignability  is  not 
confined  to  rights  of  action  belonging 
to  natural  persons ;  it  extends  with 
equal  effect  to  those  belonging  to  ar- 
tificial persons  (Id). 

6.  A  cause  of  action  for  damages  for  in- 
juries to  real  property  by  the  negli- 
gence of  the  defendant,  is  necessarily 
local;  and  the  courts  of   this  state 
have  not  jurisdiction  of  such  an  ac- 
tion relating  to  real  property  without 
the  state.     But  a  cause  of  action  for 
breach  of  a  covenant  to  convey  real 
property,   is  transitory ;    and  if   the 
courts  of  this  state  obtain  jurisdiction 
of  the  parties,  they  can  entertain  juris* 
diction  of  the  action  (Mott  agt.  Cod- 
dinglon,  1  Abb.  N.  S.  290). 

7.  Where  lands  are  granted  to  a  muni- 
cipal corporation  by  the  state,  with  a 
proviso  giving  a  pre-emptive  right  to 
adjoining  owners,  the  state  only  ca; 
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re-enter  for  a  breach  of  the  proviso, 
by  the  act  of  the  corporation  in  grant- 
ing to  one  who  is  not  the  true  owner 
of  the  adjacent  upland  ;  and  until  it 
does  so,  such  a  grant  cannot  be  an- 
nulled in  a  collateral  inquiry  ( Toicle 
agt.  Palmer,  1  Abb.  JV.  S.  81). 

8.  One  whose  goods  are  taken  by  the 
sheriff  in  proceedings  of  claim  and  de- 
livery, in  an  action  against  a  third  per- 
son,'can  maintain  an  action  against 
the  sheriff  for  damages,  notwithstand- 
ing his  having  given  the  sheriff  notice 
of  his  claim  under  section  216  of  the 
Code  of  Procedure,  and  subsequently 
having  withdrawn  it  for  the  purpose 
of  permitting  the  sheriff  to  deliver  the 
goods  ( Haskins  agt.  Ketty.  1  Abb.  N. 
8.  63). 

9.  Where  an  usurious  loan  is  secured  by 
a  pledge,  one  who  purchases  the  thing 
pledged  from  the  borrower,  and  agrees 
to  pay  the  debt,  is  not  a  borrower 
within  the  meaning  of  the  statue  of 
1837, — which     allows     borrowers    on 
usury  to  maintain  actions  for  relief 
against  their  contracts,  without  pay- 
ing or  offering  to  pay  the  principal  or 
interest.    But  in  an  action  by  the  pur- 
chaser for  relief  from  the  usurious 
contract,  the  complaint  should  not  be 
dismissed  at  trial  merely  because  it 
does  not  contain  an  offer  to  pay  what 
is  equitably  due,  but   he    may  have 
judgment  for  such  relief,  conditioned 
upon  his  making  such  payment,  with 
costs  ( Beecher  agt.  Ackerman.  1  Abb. 
N.  S.  141). 

10.  Where,  after  such  a  transaction,  the 
purchaser  of  the  securities  obtains  a 
further  iisurious  loan  from  the  same 
lender,  giving  one  note  for  the  total 
amount,  and  pledges  other  property 
to  secure  the  whole,  the  property  last 
pledged   cannot   be  retained  by  the 
lender  as  security  for  the  original  loan. 
Where  securities  are  delivered  and  ac- 
cepted   in    payment    of    a   usurious 
loan,  with  a  guaranty  by  the  debtor, 
of  the  payment,  of  such    securities 
the  debtor  cannot  recover  back  the 
securities  ;  but  the  guaranty  is  void, 
and  he  may  compel  the  surrender  of 
that  (Id).  " 

11.  An  action  will  lie  by  a  partner  to  en- 
join an  individual  judgment  creditor 
or  the  co-partner  or  the  plaintiff,  from 
selling  upon  execution  the  interest  of 
the  co-partner  in  the  partnership  as- 
sets, where  it  is  made  to  appear  by  the 
complaint  that  the  co-partner  whose 
interest  has  been  seized  has  no  inter- 
est hi  fact  hi  the  assets,  and  the  plain- 
tiff offers  to  submit  to  an  accounting 
to  show  this  to  be  the  case.    It  seems, 


that  since  the  abolition  of  the  distinc- 
tion between  legal  and  equitable  forms 
of  procedure,  the  court  out  of  which 
the  execution  was  issued,  should  stay 
proceedings  thereon  under  such  cir- 
cumstances, without  putting  the  par- 
ties to  an  action  ( Turner  agt.  Smith,  1 
Abb.  N.  S.  304). 

12.  An  injunction  will  not  lie  at  the  suit 
of  the  owner  of  a  wharf  or  bulkhead, 
having  a  mere  easement  in  the  nature 
of  wharfage  in  respect  to  the  land  un- 
der water  in  front  thereof,  to  prevent 
the  erection  of  a  pier  or  wharf  by  an 
adjoining  owner,  under  the  sanction 
of  public  authority.  If  injured  by  such 
erection,  his  remedy  is  by  an  action 
for  damages  for  the  obstruction  of  his 
easement ;  or,  if  he  can  show  title  to 
the  land  on  which  the  erection  is  made, 
by  an  action   to  recover   possession 
thereof   (Taylor   agt.    Brookman.   1 
Abb.  N.  S.  169). 

13.  Where  the  complaint  alleged  that 
the  plaintiff  and  defendant  had  made 
an  oral  agreement  to  carry  on  the  bu- 
sincess  of  publishing  books,  to  which 
the  plaintiff  was  to  contribute  con- 
tracts with  authors,  &c.,  and  was  to 
give  his  personal  attention  for  several 
years  at  a  salary,  and  afterwards  to 
nave  an  interest  in  the  business ;  and 
further  alleged  that  under  such  agree- 
ment the  defendant  had  become  pos- 
sessed of  the  stereotype  plates  of  cer- 
tain books,  the  right  to  publish  which 
upon  terms  set  forth  in  the  complaint, 
was  contributed  by  the  plaintiff;  but 
that  the  defendant  refused  to  perform 
the  agreement,  or  to  form  the  busi- 
ness   connection    contemplated,    al- 
though the  plaintiff  had  been  at  all 
times  ready  and  willing,  and  had  of- 
fered to  perform ;   and  that  the  de- 
fendant was   proceeding    to  publish 
such  books  in  his  own  name,  denying 
that   the    plaintiff  had    any  interest 
therein,  and  refusing  to  surrender  the 
plates  and  books,  though  the  plaintiff 
had  demanded  them,  and  offered  to 
indemnify  him  :  Held,  that  these  facts 
were  sufficient  to  constitute  a  cause 
of  action  for  a  surrender  of  the  books 
and  plates,  and  an  accounting  (Red- 
field   agt.   Middleton,  1   Abb.    N.   S. 
15). 

14.  An  action,  brought  against  an  ont- 

Eoing  lessee,  to  recover  the  amount 
lid  out  in  putting  a  house  in  repair, 
under  a  covenant  on  his  part  in  the 
lease  to  leave  the  premises  in  good 
order,  is  an  action  upon  the  covenant, 
and  not  an  action  in  tort  (Hatch  agt. 
Wolfe,  1  Abb.  N.  S.  77). 
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CHAKITABLE  USES. 

1.  A  bequest,  by  a  New  York  testator,  to 
each  persons  as  the  judges  of  another 
state  may  appoint  after  his  death  to 
receive  it,  is  ineffectual  for  any  pur- 
pose, if  unlawful  in  the  state  ot  his 
domicil.    Such  a  bequest  to  persons 
unknown,  for  the  general  purpose  of 
founding,  establishing  and  managing, 
in  another  state,  an  institution  for  the 
education  of  females,  is  void  under 
the  laws  of  New  York    (Bascom  agt. 
Albertson,  34  N.  Y.  R.  584). 

2.  It  has  been  the  settled  policy  of  this 
state  to  encourage  donations  and  en- 
dowments for  educational,  religious 
and  charitable  purposes,  by  providing 
for  the  administration  of  such  funds 
through   organized    and   responsible 
agencies,  sanctioned  by  legislative  au- 
thority, and  subject  to'leglslatiye  reg- 
ulation  and  control.      Such  gifts,  if 
otherwise  valid,   are  upheld   in  our 
courts,  when  made  to  institutions  or 
societies  having  authority  by  charter 
or  by  law  to  receive  them,  and  when 
the  purposes  contemplated  by  the  do- 
nors are  within  the  range  of  the  objects 
of  such  societies,  and  the  scope  of 
their  general  powers.     The  English 
system  of  indefinite  charitable  uses 
has  no  existence  in  this  state,  and  no 
place  in  our  system  of  jurisprudence 
(Id). 

3.  The  authority  which,  prior  to  the 
statute  of  43  Elizabeth,  was  exercised 
by  the  English  Court  of  Chancery  in 
respect  to  pious  and  charitable  uses, 
as  distinguished  from  other  uses  and 
trusts,  was  not  a  part  of  its  original 
and   inherent   judicial  power  'as  an 
equity  tribunal,  but  a  branch  of  the 
jurisdiction  it  assumed  to  exercise,  in 
virtue  of  the  royal  prerogative  and  the 
cy  pres  power,  with  which  the  courts 
of  this  state  have  not  been  invested. 
By  the  statute  of  43  Elizabeth,  various 
abuses  of  the  previous  system  were 
remedied,  and  the  law  of  indefinite 
charities  was  substantially  codified ; 
certain  enumerated  uses  of  this  nature 
being    sanctioned    by   parliamentary 
authority,  and  all  not  thus  sanctioned 
being  permitted   to  fail.     The   new 
abuses  which  grew  up  under  this  stat- 
ute led  to  the  adoption  of  further  par- 
liamentary restraints,  in  the  mortmain 
act  of  9  George  II,  ch.  36  (Id). 

4.  The  design  and  effect  of  the  repeal 
of  the  statute  of  Elizabeth  and  the 
mortmain  acts,  by  the  legislature  of 
1788,  was  to  abrogate  in  this  state  the 
English  law  of  indefinite  charitable 
usep ;  and  our  subsequent  legislation 
has  supplied  a  complete  and  harmo- 
nious system  of  charities,  sanctioned 


by  legislative  authority,  subject  to 
statutory  regulation,  and  adapted  to 
the  condition  of  our  people  and  the 
nature  of  our  institution*.  There  is 
nothing  to  withdraw  gifts  to  mere  pri- 
vate trustees,  for  indefinite  charitable 
uses,  from  the  operation  of  the  provi- 
sions of  the  Eevised  Statutes  in  rela- 
tion to  uses  and  trusts,  perpetuities 
and  the  limitation  of  future  estates : 
and  the  prohibitions  contained  in 
these  statutes  are  hi  direct  contraven- 
tion of  the  English  law  on  this  subject, 
as  it  existed  at  the  time  of  the  revolu- 
tion, when  our  first  Constitution  was 
adopted.  The  cases  of  The  Baptist 
Association  agt.  Hart's  Executors  4 
Wheat.  1) ;  Galley  go's  Executors  agt. 
Attorney-General  (3  Leigh,  474) jAyres 
agt.  The  Methodist  Episcopal  Church 
(3  Sandf.  357)  ;  Yates  agt.  Yates  (9 
Barb.  345) ;  and  Fontain  agt.  liaoenel 
(17  How.  U.  S.  369),  in  accordance 
with  these  views,  approved  ;  the  case 
of  The  New  York  Protestant  Episco- 
pal School  (31  N.  Y.  574),  explained; 
and  the  cases  of  ShotweU  agt.  Mott  (2 
Sawlf.  Ch.  46),  and  Williams  agt.  Wil- 
liams (4  Seid.  525; ,  so  far  as  they  are 
inconsistent  with  these  conclusions, 
overruled.  (Bascom  agt.  Albertson, 
34  N.  Y.  I?.  584.) 

CHARTEE-PAKTY. 

1.  Where  necessaries  are  purchased  for 
the  use  of  a  vessel,  by  its  master,  and 
where  the  registry  contains  the  names 
of  the  owners,  with  such  person  as 
master,  such  owners  are  prima  facie 
liable  for  supplies,  in  the  absence  of 
any  proof  qualifying   such    master's 
authority   (Kernel  agt.  Kirk,  Court  of 
Appeals,  ante,  269). 

2.  In  such  case  it  rests  with  the  defend- 
ants to  establish  a  defense  (Id). 

3.  The  proof  that  such  vessel  was  "  run 
on  shares,"  is  not  of  itself  sufficient 
to  discharge  the  owners  from  respon- 
sibility (Id). 

4.  The  real  question  is,  who  by  the  char- 
ter party  has  sole  possession,  command 
and  navigaiion  of  the  ship  ?    This  is 
always  a  question  of  fact,  depending 
on  the  peculiar  circumstances  of  each 
case.     In  many  cases  "running  on 
shares,"  is  a  method  of  determining 
the  amount  of  the  master's  compen- 
sation as  such  (Id). 

5.  The   numerous   decisions   reported 
from  the  courts  of  the  eastern  states 
on  this  subject,  are  based  on  the  prin- 
ciple that  the  general  owners  are  not 
liable,  because  they  have  let  the  erchi- 
sfte  possession,  command  and  naviga- 
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tion  of  the  ship,  not  to  one  as  agent, 
but  for  the  time  as  owner.  In  BUCU 
lettings,  the  doctrine  of  agency  has 
no  application  (Id). 

6.  The  hirer  then,  in  all  contracts  for 
supplies,  acts  for  himself,  and  upon 
his  own  responsibility  and  credit  (Id). 

7.  In  all  such  cases,  the  share  of  freights 
paid  to  the  owners  by  the  hirer,  is  to 
be  regarded  as  their  charter  money 
for  the  use  of  the  ve.-sel  (Id). 

8.  But  where  the  general  owners  say  to 
the  captain,  "  We  will  give  you  a  gross 
sum  per  month,"  or,  "We  will  give 
you  one-half  her  gross  earnings  to  sail 
her  for  us  as  captain,  and  you  shall 
pay  half  of  her  disbursements,  and 
tiiid  all  her  supplies,"  the  owners  are 
responsible  for  supplies  to  third  per- 
sons ignorant  of  the  arrangement,  as 
in  ordinary  cases  of  masters  purchas- 
ing   supplies   for  vessels    they  com- 
mand (Id). 

9.  A  contract  to  pay  a  broker  five  per 
cent   commission  for    negotiating    a 
charter  of  a  vessel  to  the  government, 
is  not  per  se  void  on  the  ground  that 
it  contravenes  public  policy  (Howland 
agt.  Coffin,  ante,  300). 

10.  It  must  appear  that  the  parties  in- 
tended to  make  use  of,  or  to  resort  to 
corruption  or  improper  influences  to 
obtain  the  charter,  or  that  the  under- 
taking was  injuriously  to  affect  or  sub- 
vert public  interests  (Id). 

11.  We  are  not  to  presume    anything 
wrong  in  a  transaction  in  which  the 
government  is  concerned,  atiy  more 
than  where  private    individuals   are 
concerned  (Ja). 

12.  Where  the  defendants,  owners  of  a 
steamboat,    contracted    to    pay    the 
plaintiff,  a  broker,  five  per  cent  on 
amount  of  charter,  obtained  by  him 
from  the  government  for  such  steam- 
boat ;  that  is  to  say,  on  $200  per  diem, 
"more  or  less,  as  long  as  she  remains 
in  government  service :"    A  reduction 
of  the  charter  compensation  from  $200 
to  $120  per  diem,  without  the  consent 
or  knowledge  of  the  broker,  by  a  sim- 
ple indorsement  on  the  charter  party, 
without  any  other  change  in  its  pro- 
visions, the  vessel  continuing  in  the 
government  employ,  does  not  amount 
to  a  new  charter,  so  as  to  deprive  the 
broker  of  his  right  to  compensation 
on  the  reduced  amount.  In  such  case, 
the  identity  of  the  instrument  or  the 
transaction  is  not  affected  by  the  in- 
dorsement, so  as  to  deprive  tne  broker 
of  his  compensation  under  the  con- 
tract m  suit.    The  vessel  still,  within 
the  meaning  of  the  contract,  remained 


in  the  government  service  under  the 
original  charter  (Id). 

CHATTEL  MORTGAGE. 

1.  It  is  the  duty  of  the  register  to  index 
a  chattel   mortgage  duly  tiled  with 
him  ;  and  his  omission  to  do  so  cannot 
prejudice  the  lien  of  a  mortgagee  who 
has  done  all  required  of  him  to  make 
the   mortgage  valid    (Dikeman  agt. 
Puckhafer,  1  Abb.  N.  S.  82). 

2.  Where  the  mortgagor  of  chattels  bor- 
rows money  to  buy  in  the  mortgage, 
and  procures  an  assignment  of  it  to 
the  lender,  as  security  for  repayment 
of  the  loan,  the  mortgage  becomes  in 
the  hands  of  the  latter  a  mere  pledge 
for  the  loan,  and  is  discharged  by  a 
tender  thereof  (Uaskine  agt.  Kelly,  1 
Abb.  N.  S.  63). 

CHEESE  FACTORY  ASSOCIATION. 

1.  An  action  to  recover  several  penalties 
under  chapter  361,  of  the  laws  of  1865, 
for  bringing  watered  milk  to  a  cheese 
factory,  to  be  manufactured  into 
cheese,  may  be  maintained  by  and  in 
the  name  of  the  treasurer  of  the  asso- 
ciation against  a  member  of  the  asso- 
ciation ( Bridenbecker  agt.  Hoard,  ante, 
289). 

CLAIM  AND  DELIVERY. 

1.  Where  goods  come  rightfully  into  the 
defendant's    possession,    as    a   mere 
bailee  in  good  faith,  and  they  are  sub- 
sequently wrongfully  detained,  it  is 
necessary  to  allege  a  demand  for  their 
delivery,  in  an  action  for  then-  wrong- 
ful detention  ( Purves  agt.  MoUz,  aide, 
478). 

2.  Where  goods  come  to  the  possession 
of  a  defendant  by  a  mistake,  of  which 
he  is  aware  at  the  time,  and  he  sub- 
sequently, through  voluntary  repairs 
upon  the  same,  claims  a  lien  thereon, 
for  which  he  detains  the  same,  he  is  a 
wrong-doer  from  the  beginning.  Con- 
sequently, he  is  liable  in  an  action  for 
the  wrongful  taking  and  detention, 
and  no  demand  for  delivery  is  neces- 
sary to  be  alleged  (Id). 

3.  A  requisition  in  proceedings  of  claim 
and  delivery  to  recover  possession  of 
goods,  in  an  action  brought  for  the 
purpose,  against  one  who  purchased 
them  at  a  wrongful  sale,  will  justify 
the    sheriff    in     taking      them,     al- 
though  the  defendant    acted  as  an 
agent  in  the  purchase,  if  the  papers 
are  served  and  the  seizure  made  while 
the  goods  remain  actually  in  his  pos- 
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session  (Basking  agt.  Kelly,  1  Abb.  N. 
5.63). 

CLOUD  ON  TITLE. 

1.  An  action  to  remove  a  cloud  from  ti- 
tle cannot  be  sustained,  where  it  is 
apparent  upon  *ie  face  of  the  plead- 
ing, that  the  facts  alleged,  if  true, 
would  not  legally  affect  the  title  of  the 
plaintiff  (Farnham  agt.  Campbell,  34 
&  Y.  E.  480). 

COMMISSIONERS  OF  HIGHWAYS. 

1.  Where  a  board  of  trustees  of  an  in- 
corporated village  are  invested  with 
authority  "to  exercise  the  powers  and 
duties  of  commissioners  of  highways 
of  towns,  within  the  limits  of  the  vil- 
lage, &c.,  so  far  as  these  powers  and 
duties  are  consistent  with  other  parts 
of  the  act,  and  are  applicable  to  the 
village ;"  and  there  is  no  provision  in 
the  act  requiring  such  board  to  notify 
proprietors  to  remove  structures  en- 
croaching upon  the  streets  of  the  vil- 
lage, it  seems,  such  board  may  proceed 
to  remove  such  structures,  without 
giving  sixty  days  notice,  as  is  required 
of  commissioners  of  highways  (  Walker 

.  agt.  Caywood,  31  N.  Y.  R.  51). 

2.  The  failure  by  the  commissioners  of 
highways  to  cause  a  public  highway, 
long  in  use,  to  be  opened  to  its  full 
statute  width  for  a  period  of  thirty 
years,  does  not  operate  to  extinguish 
the  rights  of  the  public  to  the  parcels 
not  so  opened  and  worked.    The  stat- 
ute requiring  highways  that  have  been 
laid  out,  to  be  opened  and  worked 
within  six  years,  applies  only  to  those 
cases  where  there  lias  been  a  failure 
to  open  and  work  them  at  all,  and  not 
where  the  highway  has  been  in  full 
use  for  the  whole  time,  though  not  in 
all  places  opened  to  its  full  width  (Id). 

COMMISSION  MERCHANTS. 

1.  Factors  or  commission  merchants,  do- 
ing business  in  the  ordinary  way,  that 
is,  receiving  property  from  the  con- 
signors from  time  to  time,  and  making 
sales  and  collections  in  their  own 
names,  placing  the  proceeds  to  their 
own  credit  in  their  bank  account, 
charging  their  commissions  and  pay- 
ments made  on  account  of  the  pro- 
perty— making  remittances  to  and  ac- 
cepting and  paying  drafts  of  the  con- 
signors, are  not  liable  to  arrest  in  an 
action  for  moneys  neglected  to  be  paid 
over  to  the  consignors,  on  sales  of 
their  property  (Duguid  agt.  Edwards, 
ante,  254). 


2.  Such  factors  and  commission  mer- 
chants do  not  act  in  a  "  fiduciary  ca- 
pacity," within  the  meaning  of  the 
Code  (§  179,  sub.  2),  but  sustain  the 
relation  of  debtor  and  creditor  to  their 
consignors  (Id). 

COMMON  CARRIERS. 

1.  Where  goods  are  shipped,  and  must 
pass  through  the  hands  of  several  in- 
termediate carriers,  before  arriving  at 
the   place    of  their  destination,  the 
duty  of  each  intermediate  carrier  is  to 
transport  the  goods  safely  to  the  end 
of  his  route,  and  deliver  them  to  the 
next  carrier  on  the  route  beyond.    An 
intermediate    carrier,  in    such    case, 
does  not  relieve  himself  from  liability 
by  simply  unloading  the  goods  at  the 
end  of  nis  route  and  storing  them  in 
his  warehouse,  without  delivery  or  no- 
tice to,  or  any  attempt  to  deliver  to 
the  next  carrier  (McDonald  agt.  West- 
ern Railroad  Corporation,  34  N.   Y. 
E.  497). 

2.  Common  carriers  of  passengers,  with 
their  ordinary  baggage,  for  hire,  are 
liable  for  losses  occurring  from  any 
accident  to  the  baggage  while  it  is  in 
their  keeping  as  carriers,  except  those 
arising  from  the  act  of  Goa  or  the 
king's  enemies.    This  strict  accounta- 
bility as  carriers,  terminates  within  a, 
reasonable  time  after  the  arrival  of  the 
baggage  at  the  place  of  destination, 
where  the  carrier  is  ready  to  deliver 
the  same  to  the  passenger,  according 
to  the  terms  of  the  contract.    Where 
the    passenger    did   not  call  for  his 
trunk,  but  left  it  in  the  hands  of  the 
company  overnight,  without  any  ar- 
rangement with  them,  and  the  same 
was  destroyed  by  the  burning  of  the 
depot  before    morning :     Held,  that 
the  company  were  not  liable  (Roth 
agt.  Buffalo  and  State  Line  Railroad 
Co.  34  #.  Y.  It.  548;. 

3.  Goods  destined  for  S.,  a  place  beyond 
Dunkirk,  but  directed  to  F.  at  Dun- 
kirk, were  transported  by  the  defend- 
ant upon  its  railroad  from  Buffalo  to 
Dunkirk.    On  the  day  of  their  arrival 
at  the  latter  place,  the  goods  were 
called  for  by  the  carrier  who  Was  to 
carry  them  from  Dunkirk  to  8.    The 
defendant,  owing    to   other  engage- 
ments of  its  agent,  was  not  ready  to 
make  the  delivery  when  called  for  ; 
and  it  was  mutually  agreed,  for  the 
convenience  of  both  parties,  that  the 
goods  should  remain  in  the  defend- 
ant's warehouse,  where  they  were,  un- 
til the  next   morning.     During  the 
night  the  warehouse  took  fire,  by  ac- 
cident, and  the  goods  were  consumed: 
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HebL,  that  the  liability  of  the  defend- 
ant as  a  common  carrier  continued 
until  the  property  should  be  actually 
.  delivered  to  the  next  carrier  ( Fenner 
agt.  The  Jiuffalo  and  Slate  Line  Rail- 
road Co.  46  Barb.  103). 

COMPLAINT. 

1.  In  an  action  for  the  specific  perform- 
ance of  au  agreement  to  convey  land, 
the  rale  is  not  as  strict  now  as  for- 
merly, in  reference  to  the  proof  of  the 
exact  agreement  alleged  in  the  com- 
plaint (LobdeU  agt.  Lobdett,  ante,  1), 

2.  If  the  allegations  of  the  cause  of  ac- 
tion are  not  unproved  in  their  entire 
scope  and  meaning  •  and  the  variance 
is  not  material,  and  no  one  has  been 
misled  ;  and  especially  if  no  question 
of  variance  was  raised  at  the  trial,  the 
objection  taken  on  appeal    that  the 
agreement  as  set  forth  in  the  com- 
plaint is  widely  different   from  that 
found  bv  the  referee,  will  be  disre- 
garded (Id). 

3.  Where  there  are  several  sections  of  a 
statute  creating  a  cause  of  action,  dif- 
fering in  their  legal  effect,  and  in  the 
remedies  provided,  and  the  complaint 
in  an  action  under  the  statute  ia  so 
drawn  that  it  may  include  claims  un- 
der more  than  one  provision,  the  plain- 
tiff may  be  required,  on  motion,  to 
make  it  more  definite  and  certain  in 
this  respect.    In  an  action  to  recover 
back  money  lost  at  play,  the  complaint 
is  obnoxious  to  a  motion  that  it  be 
made  more  definite  and  certain,  unless 
it  states  the  facts  necessary  to  show 
clearly  under  which  of  the  several 
sections  of  the  statute  of  betting  and 
gaming,  the  action  be  brought  (Arri- 
eta  agt,  Morrissey,  1  Abb.  N.  8.  439). 

4.  A  complaint  seeking  to  set  aside  con- 
veyances and  other  instruments  affect- 
ing real  property,  on  the  ground  that 
they  were  obtained  by  fraud,  is  not 
sustained  by  proof  thatthev  constitute 
a  mortgage  from  which  the  plaintiff 
has  a  right  to  redeem.    This  is  not  a 
mere  variance,  but  a  failure  to  prove 
the  cause  of  action  in  its  entire  scope 
and  meaning  (Patterson  agt.  Patter- 
son, 1  Abb.  N.  S.  262). 

See  CAUSE  OF  ACTION,  1,  2,  3. 

CONFIDENTIAL  RELATION. 

1.  Where  the  justice  at  special  term 
finds  as  facts  that  the  assignee  of  cer- 
tain bonds  and  mortgages,  and  donee 
of  a  certain  check  of  the  assignor,  was 
the  clerk  of  the  attorneys,  &c.,  of  the 
assignor,  and  had  charge  of  much  of 


the  business  of  the  assignor,  Ac.,  and 
was  familiar  with  the  extent  and  na- 
ture of  her  property,  and  enjoved  her 
confidence  and  esteem ;  and  that  the 
assignment  was  a  gift,  freely  and  vol- 
untarily made  by  the  assignor  to  the 
assignee,  without  any  fraud,  deceit  or 
undue  influence  on  the  part  of  the  as- 
signee, or  advantage  taken  by  reason 
of  his  business  relation,  Ac.,  the  law 
will  uphold  the  transaction.  Where 
persons  standing  in  confidential  rela- 
tions, make  bargains  with,  or  receive 
benefits  from  the  person  for  whom 
they  are  counsel,  &c.,  the  transaction 
is  to  be  scrutinized  with  the  extremest 
vigilance,  and  regarded  with  the  ut- 
most jealousy.  The  presumption  is 
against  such  a  transaction ;  and  the 
onus  is  upon  the  party  seeking  to  es- 
tablish the  gift,  Ac  (Per  HUNT,  ./. 
Nesbitt  agt.  Lockman,  34  N.  Y.  E. 
167). 

CONFESSION  OF  JUDGMENT. 

1.  A  statement  in  effect  that  the  defend- 
ant had  purchased  of  the  plaintiff  a 
certain  indebtedness  (describing  it), 
due  to  the  plaintiff,  for  which  he  had 
given  to  the  plaintiff  the  promissory 
notes  (describing  them),  upon  which, 
and  for  the  amount  of  which,  he  con- 
fessed the  judgment,  is  a  sufficient 
statement  to  sustain  such  judgment. 
In  such  case,  it  is  not  necessary  to  set 
forth  the  consideration  of  the  debt 
purchased.  Where  a  judgment  is  con- 
fessed directly  to  a  third  .party,  who 
takes  the  same  in  good  faith  and  for 
value,  it  c&nnot  be  impeached  for 
fraud  existing  between  the  other  par- 
ties. But  if  such  third  party  take  such 
judgment  as  collateral  security  only, 
after  it  has  been  confessed,  '&c.,  'it 
would  be  otherwise  ( Kirby  agt.  Fitz- 
gerald, 31  N.  Y.  B.  417). 

COMPTROLLER  OF  BROOKLYN. 

1.  The  comptroller  of  the  city  of  Brook- 
lyn, has  not  exclusive  power  over  the 
financial  concerns  of  the  city  (People 
agt.  Booth,  ante,  17). 

2.  The  mayor  is  vested  with  a  discre- 
tionary check,  in  respect  to  payments 
out  of  the  city  treasury ;  and  it  is  his 
duty  to  take  care  that  no  money  is 
drawn  out  of  the  treasury  unless  in 
pursuance  of  law  (Id). 

CONSIDERATION. 

1.  The  defendant,  H.  B.,  had  executed 
his  bond  and  mortgage  for  $2,000,  to 
A.  B.,  which  was  afterward  assigned 
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by  A.  B.,  to  T.  E.  B.  and  A.  B.,  Jr. 

After  the  death  of  T.  E.  B.,  the  mort- 
gagor, H.  B.  procured  the  wife  and 
son  of  T.  E.  B.,  to  assign  to  him  their 
interest  in  the  said  mortgage,  upon 
the  promise  to  pay  them  $1,000  for 
said  assignment.  All  the  debts  of  T. 
E.  B.,  were  paid.  In  an  action  by  the 
assignee  of  the  wife  and  son  to  reco- 
ver the  $1,000  :  Held,  that  the  wife  and 
son  being  the  distributees  of  the  es- 
tate of  T.  E.  B.,  could  sell  the  sub- 
stantial interest  in  the  mortgage,  and 
that  their  assignment  was  a  sufficient 
consideration  for  the  promise  to  pay 
the  $1,000.  Aim,  that  the  considera- 
tion passing  between  T.  E.  B.  and  A. 
B.,  upon  the  transfer  of  the  mortgage 
to  the  former  was  immaterial,  and 
could  not  be  inquired  into  in  the  pre- 
sent action  ( Gardner  agt.  Harden,  34 
N.  Y.  R.  433). 

2.  Also,  That  the  declarations  of  T.  E. 
B.,  or  of  the  son,  were  not  admissible 
in  evidence  against  the  present  plain- 
tiff. Such  declarations  were  only  ad- 
missible where  the  interests  of  the 
parties  remain  unchanged  by  the  ap- 
parent transaction,  and  where  an  iden- 
tity of  interest  exists  between  the  as- 
signor and  the  assignee  :  Held,  fur. 
ther,  that  the  assignment  was  valid 
and  effectual,  notwithstanding  one  ob- 
ject in  making  it  was  to  enable  the  as. 
signor  to  become  a  witness  in  the  ac- 
tion. If  it  was  the  intent  of  the  par- 
ties that  the  proceeds  of  the  suit 
should  be  under  the  exclusive  control 
of  the  assignee,  the  assignment  was  ef- 
fectual: Held,  further,  that  the  case 
was  fairly  and  properly  submitted  to 
the  jury  upon  the  facts,  and  that  the 
comments  of  the  judge  on  the  evi- 
dence, are  not  a  subect  of  exception 
(Id}. 

CONSTITUTIONAL  LAW. 

1.  The  act  creating  the  Board  of  Health 
in  the  city  of  New  York  is  not  uncon- 
stitutional:  1st.   Because  as  alleged, 
conferring  the  right  on  the  board  to 
deprive  a  citizen  of  his  liberty  and  of 
his  property,  without  due  process  of 
law ; 

2.  2d.  Because  as  alleged,  conferring  up- 
on the  board  powers  of  local  legisla- 
tion, which,  under  the    constitution 
can  be  conferred  by  the  legislature 
only  upon  boards  of  supervisors,  mu- 
nicipal corporations  and  incorporated 
villages ; 

3.  3d.  Because  as  alleged,  it  confers  up- 
on the  board  judicial  powers,  in  con- 
traventio'n  of  the  sixth  article  of  the 
constitution,  which  provides  for  and 


limits  the  judicial  department  of  the 
government  ( Cooper  agt.  Schultz,  ante, 
107). 

4.  Previous  to  the  act  of  congress  passed 
January  24,  1865,  attorneys  and  coun- 
sellors at  law  were,  under  the  second 
rule  of  the  court,  admitted  to  the  bar 
of  the  supreme  court  of  the  United 
States,  by  presenting  evidence  to  the 
court  that  they  had  been  attorneys 
and  counsellors  at  law  for  three  pre- 
vious years  in  the  highest  courts  01 
the  states  to  which  they  respectively 
belonged  ;  and  that  their  private  and 
professional  character  appeared  to  be 
fair  (Matter  of  Garland,  ante,  241). 

5.  On  the  24th  of  January,   1865,  con- 
gress  passed   a   supplementary  act, 
making  the  provisions  of  a  former  act 
passed    July   2d,   1862,   applicable  to 
attorneys  and  counsellors  at  law ;  by 
which  last  mentioned  act  they  were 
required,  before  being  admitted  to  the 
bar  of  the  supreme  court  of  the  United 
States,  to  take  and  subscribe  an  addi- 
tional oath ; 

6.  First.  That  the  deponent  has  never 
voluntarily  borne   arms    against   the 
United  States  since  he  has  beea    a 
citizen  thereof: 

7.  Second.  That  he  has  not  voluntarily 
given    aid,   countenance,   counsel  or 
encouragement  to  persons  engaged  in 
armed  hostility  thereto ; 

8.  Tliird.  That  he  has  never    sought, 
accepted  or  attempted  to  exercise  the 
functions   of   any  office  whatsoever, 
under   any    authority    or    pretended 
authority  in  hostility  to  the  United 
States ; 

9.  Fourth.  That  he  has  not  yielded  a 
voluntary  support  to  any  pretended 
government^  authority,  power  or  con- 
stitution  within    the  United  States, 
hostile  or  inimical  thereto ;  and 

10.  Fifth.  That  he  will  support  and  do- 
fend  the  constitution  ot   the  United 
States  against  all  enemies,  foreign  and 
domestic,  and  will  bear  true  faith  and 
allegiance  to  the  same ; 

11.  Held,  1st.  That  this  statute,  except 
the  last  clause,  which  is  promissory 
only,  is  directed  against  parties  who 
have  offended  in  any  of  the  particu- 
lars embraced  by  the  above  clauses, 
and  its  object  is  to  exclude  them  from 
the  profession  of  the  law,  or  at  least 
from  its  practice  hi  the  courts  of  the 
United  States  (Id). 

12.  2d.  As  the  oath  prescribed  cannot 
be  taken  by  these  parties,  the  act  as 
against  them  operates  as  a  legislative 
decree  of  perpetual  exclusion  (Id). 
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13.  3d  An  exclusion  from  any  of  the 
professions   or  any  of  the  ordinary 
avocations  of  life  for  past  conduct, 
can  be  regarded  in  no  other  light  than 
as   a  punishment  for  such   conduct 
(Id). 

14.  4/A.  The  exaction  of  the  oath  is  the 
mode  provided  for  ascertaining  the 
patties  upon  whom  the  act  is  intended 
to  operate,  and  instead  of  lessening, 
increases  its  objectionable  character 
(Id). 

15.  5th.  All  enactments  of  this  kind  par- 
take of  the  nature  of  bills  of  pains  and 
penalties,  and  are  subject  to  the  con- 
stitutional infiibilion  against  the  pas- 
sage of  bills  of  attainder,  under  which 
general  designation  they  are  included 
(Id). 

16.  And  6th.  In  the  exclusion  which  the 
statute  adjudges,  it  imposes  a  punish- 
ment for  some  of  the  acts  specified, 
which  were  not  punishable,  or  may 
not  have  been  punishable  at  the  time 
they  were  committed ;  and  for  all  the 
acts  it  adds  a  new  punishment  to  that 
then  prescribed,  and  it  is  thus  brought 
within  the  furllier   inhibition  of  the 
constitution  against  Ute  passage  of  an 
ex  post  facto  taw  (Id). 

17.  Held,,  further,  that  the  effect  of  the 
pardon  by  the  President,  of  the  peti- 
tioner, is  "to  relieve  him  from  all  pen- 
alties aud  disabilities  attached  to  the 
offense  committed  by  his  participation 
in  tho  rebellion,  so  far  as  that  offense 
is  concerned.    He  is  thus  placed  be- 
yond the  reach  of  punishment  of  any 
kind.    And  it  is  not  within  the  consti- 
tutional potoer  of  congress  to  inflict 
punishment  beyond  the  reach  of  ex.ec- 

»  ulive  clemency  (Id). 

18.  From  the  petitioner,  therefore,  the 
oath  required  by  the  act  of  January 
24th,  1805,  cannot  be  exacted.     The 
prayer   of    the   petitioner    must   be 
granted,  and  the  amendment  to  the 
second  rule  of  the  court,  which  re- 
quires the  oath  prescribed  by  the  act 
of  January  24,  1865,  having  been  un- 
advisedly adopted,  must  be  rescinded 
(Id). 

19.  The  act  of  1859  (ch.  392),  subjecting 
certain  lands  devised  by  John  Baker, 
in  1796,  in  trust  for  the  maintenance 
of  the  charity  scholars,  &c.,  under  the 
management  of  Trinity  Church,  in  the 
city  of  New  York,  to  local  legislation, 
&c.,  is  constitutional  and  valid.    It 
seems,  that  the  legislature  have  power 
to  regulate  and  change  the  forms  of 
proceedings  in  all  cases  where  no  vest- 
ed rights  have  been  acquired  under 
existing  laws.   The  act  of  1806,  vesting 
the  remainder  of  the  ettite  devised 


by  John  Baker,  &c.,  in  the  school  cor- 
poration, according  to  the  intent  of 
said  act,  is  constitutional  and  valid 
(In  the  matter  of  Uie  Petition  of  the 
Trustees  of  the  New  York  Protestant 
Episcopal  Public  School,  on  Vie  appli- 
cation of  diaries  H.  Davis,  Jr.,  Joseph 
Beeseley,  Robert  SomercUle,  James  B. 
Warden,  31  N.  Y.  It.  574). 

20.  The  act  of  the  legislature,  passed 
March  24,  1865,  entitled  "An  act  to 
amend  chapter  389  of  the  laws  of  1851," 
is  not  unconstitutional  and  void  as 
being  intended  to  modify  and  impair 
the  contract  between  the  city  of  Roch- 
ester and  the  Rochester  and  Genesee 
Valley  Railroad  Company,  by  which 
the  city  became  a  stockholder  in  the 
railroad  company  upon  the  acceptance 
of  its  subscription   by  the  company, 
and  therefore  included  in  the  section 
of    the   constitution   of   the   United 
States  which  prohibits  any  state  from 
passing  any  law  impairing  the  obliga- 
tion of  contracts  ( The  People  ex  rd 
McConviU.  agt.  Hills,  46  Barb.  340). 

21.  The  act  of  1851    (Laws  of  1851,  ch. 
181)  enabled  the  city  of  Rochester  to 
subscribe  for  and  hold  stock  in  the 
Rochester  and  Genesee  Valley  Rail- 
road Company,  to  an  amount  not  ex- 
ceeding   $300,000;    and  in    case   the 
company  should  elect  to  receive  their 
subscription,  the  common  council  was 
authorized  to  nominate  and  appoint 
one  director  of  said  company  for  every 
$75 '000  of  capital  stock  of  the  company 
held  by  the  city.    The  act  of  March  24, 
1865,  amended  the  act  of  1851  so  as 
to  authorize  the  common  council  of 
Rochester  to  nominate  and  appoint 
one  director  of  the  railroad  company 
for  every  $42,855.5-7ths  of  capital  stock 
held  by  the  city ;  the  effect  of  which 
was  to  give  to  the  city  of  Rochester 
the  right  to  choose  seven  instead  of 
four  directors  of  the  company :  Held, 
that  the  act  of  1865  was  not  void  as 
impairing,  or  having  a  tendency  to 
impair,  the  obligation  of  a  contract. 
Held,  also,  that  under  the  section  of 
the  Revised  Statutes  declaring  that 
the  charters  of  corporations  thereafter 
to  be  granted  by  the  legislature  "  shall 
be  suoject  to  alteration,  suspension 
and  repeal,  in  the  discretion  of  the 
legislature,"  and  the   corresponding 
provision  of  the  general  railroad  act, 
the  legislature  had  the  power  to  make 
the  change  specified,  in  the  charter  of 
the  railroad  company.    Held,,  further, 
that  the  power  tnus  reserved  was  in- 
tended to  be  continuous,  and  was  not 
limited  to  a  single  occasion,  or  any 
number  of  occasions,  of  its  exercise, 
and  then  to  become  or  be  deemed  ex 
handed  (Id). 
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22.  The  act  of  the  legislature,  of  March 
24,  1865,  entitled  "An  act  to  amend 
chapter  389  of  the  Laws  of  1851,"  is 
not  void  for  non-compliance  with  sec- 
tion 16  of  article  3  of  the  constitution 
of  this  state,  which  declares  that  "no 
private  or  local  bill,  which  may  be 
passed  by  the  legislature,  shall  "em- 
brace more  than  one  subject,  and  that 
shall  be  expressed  in  the  title."  And 
this,  notwithstanding  the  statement  in 
the  title  fails  to  indicate  the  nature  of 
the  amendment  intended  to  be  made, 
or  what  section  or  portion  of  the  act 
to  be  amended  is  intended  to  be  af- 
fected. The  constitutional  provision 
does  not  require  that  the  titles  of  acts 
of  the  legislature  shall  contain  the 
substance  of  their  enactments.  If  the 
titles  are  sufficient  to  put  the  legisla- 
ture and  persons  intended  upon  in- 
quiry, that  is  all  the  constitution  re- 
requires  (Id). 

See  LOTTEBIES. 

CONSTKUCTION. 

1.  In  the  construction  of  a  writing,  the 
meaning  of  particular  terms  used,  as 
"  general  opposition,"  may  be  sought 
for  in  the  light  of  concomitant  circum- 
stances.   Where  the  "general  opposi- 
tion "  to  be  made,  had  for  its  object 
the  defeating  of  an  improvement  in 
the  city  of  New  York,  under  the  act 
of  April  20,  1839  (chap.  209),  and  was 
to  be  resisted  by  a  majority  of  the 
parties  interested,  &c.,  to  be  a  suc- 
cessful opposition,  the  term  "  general 
opposition,"  would  not  embrace  any 
litigation  which  was  peculiar  to  any 
one  or  more  of  the  essential  parties, 
less  than  the  whole  (Dodge  agt.  Gard- 
ner, 31  N.  Y.  .R.  239). 

2.  Where  one  of  the  resisting  parties 
signs    a  paper    to    pay  any  amount 
within  a  specified  sum," toward  raising 
a  larger  sum  as  a  fund  to  prosecute 
such    "general  opposition,"    and  no 
further  sum  or  sums  are  contributed 
toward  such  fund  the  contract  of  the 

Earty  does  not  become  operative,  un- 
jss  the  contemplated  fund  is  raised 
(Id). 

3.  Where,  upon  an  agreement  to  sell  and 
deliver  a  quantity  of  hops,  the  vendee 
agrees  te  advance  $125  to  pay  pickers, 
and  at  the  same  time  advances  to  the 
vendor  that  amount,   and  takes  hi 
note  for  the  same,  payable  one  day 
after  the  date  thereof,  the  transactions 
may  be  treated  as  one  and  the  same, 
and  the  note  may  be  deemed  a  receipi 
for  the  money  advanced  (Smith  agt 
Rowley,  34  N.  Y.  K.  367). 

VOL.  xxxn. 


CONSTRUCTIVE  NOTICE. 

1.  The  facts  that  a  negotiable  note  ia 
payable  to  an  insurance  company,  and 
is  indorsed  by  its  president,  and  pre- 
sented for  discount  only  three  days 
before  its  maturity,  are  not  of  a  char- 
acter to  require  the  party  discounting 
such  note,  to  make  inquiries  into  the 
manner  in  which  the  party  presenting 
it  for  discount  obtained  it,  when  notes 
of  the  like  character  and  indorsement 
have  frequently  been  discounted  in 
the  like  manner,  for  the  benefit  of  the 
insurance  company  (Marine  Bank, 
&c.  agt.  Clements,  31  N.  Y.  H.  33). 

CONTEMPT. 

1.  The  supreme  court,  by  virtue  of  its 
general  inherent  powers,  has  jurisdic- 
tion and  authority,  to  a  certain  extent, 
not  only  over  parties  before  it,  but 
over  its  judgments,  decrees  and  or- 
ders, also  (Barton  agt.  Butts,  ante, 
456). 

2.  Under  these  general  powers,  it  may 
vacate  and  set  aside  orders  taken  by 
default,  or  those  irregularly  or  improv- 
idently  made ;  judgments  taken  by  de- 
fault., or  irregularly  entered ;  and' stay 
the  further  prosecution  of  any  action 
after  the  plaintiff  has  accepted  pay- 
ment of  his  claim,  during  its  penden- 
cy, or  obtained  satisfaction  thereof  by 
means  of  some  other  remedy  (Id). 

).  Where  a  party  has  been  arrested  upon 
an  attachment  for  contempt,  and  has 
given  a  bond  with  sureties,  for  his  ap- 
pearance at  court,  to  abide  the  order 
of  the  court,  and  has  been  adjudged 
to  have  been  guilty  of  the  misconduct 
alleged,  and  punishment  by  fine  and* 
imprisoment  ordered,  the  statute  does 
riot  authorize  the  bond  to  be  prosecu- 
ted at  the  same  time  that  a  warrant 
of  commitment  is  issued  against  the 
party.  Jt  is  not  the  policy  cf  the  stat- 
ute to  give  the  aggrieved  party  two 
final  and  complete  remedies  for  the 
same  offence  (Id). 

CONTRACT. 

1.  The  ticket  issued  to  a  passenger  for 
his  passage  from  New  York  to  San 
Francisco,  does  not  preclude  the  party 
from  showing  by  parol  testimony,  a 
contract  for  sucn  transportation. 
And  though  two  tickets — one  from 
New  York  to  Chagres,  in  one  steamer, 
ond  one  from  Panama  to  San  Fran- 
cisco in  another — be  issued,  it  does 
not  show  thereby  more  than  one  con- 
tract of  transportation  from  New  York 
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to  San  Francisco  (Roberts  agt.    Van 
Buxkirk,  31  N.  Y.  R.  661). 

2.  A  party  being  a  part  owner  of  the 
line  of  steamers  from  New  York  to 
San  Francisco,   can  bind  himself  as 
principlal  in  a  contract  for  the  trans- 
portation of  passengers  over  such  line, 
and  such  contract  may  be  proved  by 
circumstances,    notwithstanding    the 
passenger   received  separate    tickets 
for  separate  vehicles  in  the  line.    A 
contract,    independent   of    that   ex- 
pressed in  the  ticket,  may  be  proved 
and  submitted  to  the  jury  (Id). 

3.  The  party  contracting  for  the  trans- 
portation of  passengers,  is  liable  for 
damages  arising  from  unreasonable 
delay  along  the  route,  occasioned  by 
the  fault  or  neglect  of  those  legiti- 
mately engaged  in  the  line  of  trans- 
portation.   Thus,  a  party  who  has  en- 
gaged   transportation    over  the  line 
from  New  York  to  San  Francisco,  and 
who  is  unreasonably  detained  at  Pan- 
ama by  the  default  of  the  transporta- 
tion company,  and  is  thereby  specially 
damaged,  as  by  sickness,  loss  of  jour- 
ney, &.C.,  may  maintain  his  action  for 
damages    consequentially    sustained 
(Id). 

4.  Where   the  plaintiff  entered  into  a 
contract  with  the  defendant  "to  make 
the    plans,    elevations,  sections    and 
specifications,"  of  a  dwelling  house 
intended  to  be  erected  by  him,  and  to 
"superintend   the  progress"  of  the 
building,  and  where  the  mason  had 
also  a  separate  contract  with  the  de- 
fendant "  well  and  sufficiently  to  erect 
and  finish  the  building,  agreeably  to 
drawings  and  specifications,"    made 
by  the  plaintiff,  and  where  the  mason 
agreed  also  "  to  lay  out  his  work  him- 
himself,"  and  there  was  a  defect  in 
the  building,  in  that  the  balcony  in 
front  and  the  front  parlor  windows 
•were    two    and  three-quarter  inches 
higher  from  the  parlor  floor  than  was 
shown  upon  the  plans,  and  the  same 
distance  higher  from  the  floor  than 
the  back  parlor  windows,  and  where  it 
was  proved  the  plaintiff  had  diligently 
superintended    the    progress  of   the 
work  :    Held,  that  such  defects  are 
not  chargeable  upon  the  plaintiff,  and 
formed   no    ground   for  withholding 
payment  of  the  amount  agreed  to  be 
paid  for  his  services  as  such  architect: 
Held,  fur  liter,  that  the  judgment  of 
the  general  term,  overruling  the  de- 
cision of  the  referee  in  favor  of  the 
claim  of  the  architect,  was  erroneous, 
and  should  be  reversed  ( Peter  sen  agt. 
Rawson,  34  N.  Y.  R.  370). 

5.  The  circumstance  that  the  defendant 
paid  aid  mitauiu  the  balance  due  to 


them  for  their  work,  when  ho  could 
have  withheld  the  same  until  they  pre- 
sented a  certificate  from  the  plaintiff, 
which  he  refused  to  give,  held  unim- 
portant. The  defendant  might  select 
his  remedy  against  either  party,  as  by 
law  entitled ;  and  the  neglect  of  the 
one,  or  payment  to  him,  would  consti- 
tute no  defence  to  the  party  prosecu- 
ted. The  statement  of  the  facts  on 
this  branch  of  the  case,  held  not  to 
interfere  with  the  judgment  of  the 
referee,  as  his  judgment  is  not  based 
upon  such  a  theory  (Id). 

See  AGREEMENT. 
See  CHABTEB  PABTY. 

COPY-RIGHT. 

1.  The  photographing  a  copy-right  en- 
graving, is  an  infringemenf  of  the 
copy-right  laws  of  the  United  States 
(Act  0/1831,  §§  1,  7),  and  will  be  re- 
strained by  injunction  (JRossiter  agt. 
IlaU,  ante,  226). 

CORPORATION. 

1.  Spurious  stock,  attempted  to  be  cre- 
ated in  excess  of  the  legal  capital  of  an 
incorporated  company,  forms  no  part 
of  the  capital  stock,  and  is  void.    A 
corporation  is  liable  to  the  same  ex- 
tent, and  under  the  same  circumstan- 
ces, as  a  natural  person,  for  the  conse- 
quences of  its  wrongful  acts  or  omis- 
sions.   A  corporation  is  responsible 
for  the  acts  and  for  the  negligence  of 
its  agents,  while  engaged  in  the  busi- 
ness of  their  agency,  to  the  same  ex- 
tent, and  under  the  same  circumstan- 
ces, as  natural  persons   (New   York 
and  New  Haven  Railroad  Company 
agt.  Schuyler  et  al.  34  N.  Y.  R.  30). 

2.  Where  the  stock  of  a  corporation  is, 
by  the  terms  of  its  charter  or  by-laws, 
transferable  only  on  its  books,  the  pur- 
chaser  receiving    a    certificate    with 
power  of  attorney,  Ac.,  gets  the  entire 
interest  of   the    seller,  with    all  his 
rights.     Such  purchaser,  neglecting 
to  have  the  transfer  made  on  the  books 
of  the  corporation  until  alter  such 
stock   is  transferred  to  a  ben  a  fide 
holder,  without  notice,  loses  his  right 
to   demand   and   have   the    transfer 
thereof  made  to  him.    But  the  corpo- 
ration would  be  liable  to  the  holder  of 
such    certificate   for   permitting  the 
stock  to  which  he  was  entitled,  to  be 
transferred  to  another,  &c.,  because 
they  had  constructive  notice  of  these 
outstanding  certificates.     All  duties 
imposed  by  law  upon  a  corporation, 
raise  an  implied  law  of  performance, 
&c  (Id). 
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8.  There  is  no  express  provision  of  the 
statute,  giving  to  the  court  the  power 
to  suspend  all  the  business  and  opera- 
tions of  a  corporation  for  an  indefinite 
period,  by  the  appointment  of  a  re- 
ceiver. And  the  general  principle  is, 
that  a  court  of  equity  has  no  visitorial 
power  over  corporations,  except  such 
as  may  be  expressly  conferred  on  it  by 
statute  (Latimer  agt.  Eddy,  46  Barb. 
61). 

4.  It  is  a  general  principle  that  a  cause 
of  forfeiture  cannot  be  taken  advan- 
tage of  or  enforced,  against  a  corpora- 
tion collaterally  or  incidentally,  or  in 
any  other  mode  than  by  a  direct  pro- 
ceeding for  that  purpose  against  the 
corporation,  so  that  it  may  have  an 
opportunity  to  answer  (Towar  agt. 
Hale,  46  Barb.  361). 

6.  Where  all  the  capital  stock  of  a  cor" 
poration  is  subscribed  for  and  taken, 
at  the  time  the  articles  of  incorpora- 
tion arenled,  and  the  certificate  of  in- 
corporation, made  and  filed  as  required 
by  law,  specifies  the  names  of  all  the 
stockholders,  no  subsequent  subscri- 
bers, by  merely  writing  their  names  in 
the  corporation  book,  and  affixing  a 
number  of  shares  to  their  respective 
names,  can  acquire  a  right  to  any 
shares  of  stock,  or  become  by  such  an 
act  stockholders  of  the  corporation, 
and  liable  as  such  for  its  debts  (La- 
throp  agt.  Kneeland,  46  Barb.  432). 

6.  "When  the  stock  in  a  corporation  is 
once  all  taken,  the  corporation  has  no 
more  at  its  diposal,  unless  it  shall  get 
back  a  portion  of  that  so  taken,  by 
forfeiture ;  and  no  person  can  become 
a    stockholder,    except    by  purchase 
from  one  of  the  original  subscribers 
or  his  assignee,  and  by  assignment  of 
stock.    A  corporation  cannot  increase 
its  capital  stock  at  will,  in  any  manner, 
or  to  any  extent,  unless  it  is  author- 
ized to  increase  the  same  by  its  char- 
ter, and  then  only  in  the  manner  pre- 
scribed.   (Per  JOHNSON,  J.)    (Id.) 

7.  Where,  in  an  action  by  creditors  of  a 
corporation    against   T.,    seeking   to 
charge  him  with  the  debt,  as  being  a 
stockholder  of  the  corporation,  it  ap- 
peared from  the  evidence  that  all  the 
capital  stock  was  taken  nearly  two 
years  before  the  subscription  by  T.  was 
made,  and  there  was  no  evidence  of 
any  forfeiture  of  any  stock  so  taken 
originally,  or  of  any  transfer  to  T.  of 
stock,  or  increase  of  capital :     Held, 
that  there  being  no  evidence  to  show 
that  he  ever  held  any  stock,  or  that 
the  right  to  any  ever  vested  in  him, 
the  mere  fact  that  he  had  subscribed 
for  stock  in  the  book  of  the  corpora- 


tion, and  given  his  note  for  the 
amount,  was  not  sufficient  to  render 
him  liable  as  a  stockholder,  for  the 
debts  of  the  corporation  :  Held,  also, 
that  T.  was  not  estopped  by  the  sub- 
scription of  his  name  upon  the  corpo- 
ration book,  from  denying  that  he  was 
a  stockholder  (Id). 

COSTS. 

1.  A  sheriff  on  succeeding  in  his  defense 
to  an  action,  is  entitled  to  double  dis- 
bursements, as  well  as  double  costs 
(Jackson  agt.  Lynch,  ante,  93). 

2.  In  an  action  for  the  foreclosure  of  a 
mortgage,  where  there  was  a  part  of  the 
principal  sum  not  yet  due,  the  amount 
of  which  was  admitted  by  the  plead- 
ings, and  the  mortgagor— one  of  the 
defendants,  with  his  answer,  served  an 
offer  to  allow  judgment  to  be  entered 
herein  against  him,  decreeing  due  on 
the  bond  and  mortgage  mentioned  in 
the  complaint,  the  sum  of  $105,. and 
interest  thereon  from  this  date,  and 
for  judgment  of  foreclosure  and  sale 
herein,  with  costs,  which  offer  was  not 
accepted  by  the  plaintiff,   and  on  a 
reference  it  was  ascertained  that  at  the' 
time  of  the  offer  there  was  but  $68  due 
on  the  bond  and  mortgage : 

3.  Held,  that  the  plaintiff  was  entitled 
to  costs,  notwithstanding  the  offer. 
(MABVIN,  J.  dissented.)     (JBettis  agt. 
GoodweU,  ante,  137. 

4.  Where  a  case  on  appeal  is  proposed, 
and  the  respondent  makes  affidavit 
that  the  stenographer's  notes  takeu 
on  the  trial  (or  a  portion  of  them),  are 
necessary  to  enable  him  properly  to 
propose  amendments  to  the  case,'  the 
expense  of  procuring  such  notes  is  a 
proper  item  of  taxation  in  the  adjust- 
ment of  costs  at  the  general  term. 
(SUTHERLAND,  J.  dissenting.)     (Sebiey 
agt.  Nichols,  ante,  182.) 

5.  On  an  appeal  from  an  order  of  an  in- 
ferior court  to  the  supreme  court,  the 
costs  are  not  limited  to  ten  dollars, 
but  are  governed  by  subdivision  5,  of 
section  307  of  the  Code,  and  follow  as 
a  matter  of  right,  the  same  as  on  an 
appeal  from   a   judgment   (  Williams 
agt.  Murray,  ante,  187). 

6.  But  where   the  court   inadvertantly 
fixed  the  costs  at  ten  dollars  in  the  or- 
der of  affirmance,  it  was  held  to  be 
irregular  for  the  clerk  to  tax  the  full 
costs  in  disregard  of  the  order.    Ap- 
plication should  have  been  made  to 
the  court  to  correct  the  order  (Id). 

7.  In  an  action  of  tort  to  recover  dama- 
ges, brought  in  a  justice's  court,  and 
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judgment  for  a  certain  sum  is  ren- 
dered for  the  plaintiff,  and  the  defend- 
ant appeals  to  the  county  court,  speci- 
fying m  his  notice  of  appeal  certain 
objections  to  the  recovery  of  the  judg- 
ment, but  no  offer  to  reduce  the 
amount  is  served  by  the  plaintiff,  and 
on  a  trial  in  the  county  court  the  plain- 
tiff recovers  a  larger  amount  than  be- 
fore the  justice,  but  not  sufficient  to 
equal  the  amount  of  interest  on  the 
first  judgment,  from  the  time  of  ita 
recovery,  the  plaintiff,  nevertheless, 
recovers  a  more  favorable  judgment, 
and  is  entitled  to  costs  (^inU/t.  agt. 
May,  ante,  222). 

8.  Interest  not  being  a  necessary  and 
legal  incident  to  a  claim  of  tort,  the 
comparison    of   the    two  judgments 
should  not  be  affected  by  it  (Id). 

9.  When  it  may  be  charged  upon  the  es 
tate  in  case  of  contesting  a  will  ( dapp 
agt.  FuOerion,  34  JV.  Y.  R.  190). 

10.  Order  granting  or  refusing  extra  al- 
lowance of  costs,  not  appealable  ( Clark 
agt.   City  of  Rochester,  34  N.  T.  R. 
355). 

11.  An  agent  for  the  collection  of  nego- 
tiable paper,  who  fails  to  take  the  ne- 
cessary steps  to  charge  the  indorsers 
thereof,  is  not  liable  to  the  owner  for 
the  costs  of  an  unsuccessful  suit  by 
the  latter  against  the  indorsers,  unless 
by  some  misrepresentation  or  other 
act,  he  induced  the  bringing  of  such 
suit  (Ayrault  agt.  The  Pacific  Bank, 
1  Abb.  N.  8.  381). 

12.  Where  the  amount  of  an  offer  made 
under  section  385  of  the  Code,  exceeds 
with  interest  to  the  date  of  the  judg- 
ment, the  amount  of  the  judgment 
actually  recovered,  the  latter,  though 
larger  than  the  actual  offer,  is  not  "  a 
more    favorable    judgment,"    within 
the  meaning  of  that  section,  and  does 
not  carry  costs  ( Tilman  agt.  Keane,  1 
Abb.  N.  S.  23). 

See  MOTION,  1,  2. 

CONVERSION. 

1.  Where  the  assumption  of  dominion 
over  property  is  in  hostility  to  the 
rights  of  the  true  owner,  such  as- 
sumption amounts,  in  law,  to  a  con- 
version. Where  the  defendant  received 
a  number  of  firkins  of  butter,  a  part 
of  which  he  was  notified  belonged  to 
the  plaintiffs,  but  notwithstanding  he 
shipped  them  all  as  his  own,  such  act 
amounted  to  a  conversion  for  which 
he  is  liable.  To  maintain  an  action 
for  the  wrongful  conversion  of  prop- 
erty, it  is  enough  that  the  rigntful 


owner  has  been  deprived  of  it  by  th« 
unauthorized  act  of  another  assuming 
dominion  over  it.  (Boyce  agt.  Brock* 
way,  31  N.  Y.  R.  490). 

2.  In  an  action  to  recover  damages  for 
the  unlawful  conversion  of  property, 
the  plaintiff  is  entitled  to  recover  the 
highest  value  thereof  at  any  time  be- 
tween the  conversion  and  the  day  of 
trial  (Morgan  agt.  Gregg,  46  Barb. 
183). 

COUNTY  JUDGE. 

1.  The  omission  of  the  county  judge  to 
designate,  under  the  laws  of  1851  (ch. 
444),  at  what  terms  of  the  sessions  a 
grand  or  petit  jury  shall  be  required 
to  attend,  does  not  deprive  the  court 
of  its  authority,  as  such,  to  impannel 
a  grand  jury  at  any  of  its  terms.  The 
law  of  1851  (ch.  444)  is  so  framed  that, 
in  the  absence  of  a  designation  of  any 
terms  to  be  held  without  a  jury,  the 
general  provisions  of  law  respecting 
the  drawing  and  summoning  of  juries 
will  take  effect,  and  will  require  a  jury 
to  be  drawn  and  summoned  at  every 
term  (See  Zau*o/1847,  ch.  280,  §42). 
( Cyphers  agt.  The  People,  31  N.  Y.  R. 
373.) 

COVENANTS. 

1.  Defendant,  upon  a  valid  considera- 
tion, had  agreed  to  assign  to  plaintiff  a 
certain  lease  which  he  held  of  certain 
premises,  on  the  first  day  of  April, 
1853,  and  to  make  a  perfect  title  to 
said  premises.  On  the  19th  of  the 
previous  May,  the  defendant  had  exe- 
cuted two  separate  leases  for  portions 
of  said  premises  for  the  term  of  six 
years.  On  the  first  day  of  April,  pur- 
suant to  agreement,  the  parties  met 
and  executed  their  several  agree- 
ments ;  the  defendant  executing  the 
assignment  of  his  lease  for  the  prem- 
ises, and  also  assigning  to  the  plaintiff 
the  two  leases  of  May  19,  1852,  which 
the  plaintiff  accepted  and  notified  the 
lessees  thereof  of  his  rights ;  the  de- 
fendant, at  the  same  time,  covenanted 
that  the  said  assigned  premises  were 
free  and  clear  of  and  from  all  former 
and  other  gifte,  grants,  bargains,  sales, 
leases,  judgments,  executions,  Lack 
rents,  taxes,  assessments  and  incum- 
brances  whatsoever,  subject  to  the 
covenants  of  the  lease.  Subsequently 
the  plaintiff  sued  the  defendant  for  a 
breach  of  his  covenant  on  the  ground 
of  the  outstanding  leases  of  May  19, 
1852,  assigned  by  defendant  to  plain- 
tiff, as  above  stated  :  Held  by  the  court, 
that  the  existence  of  the  leases  of  May 
19, 1852,  which  were  transferred  to  the 
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plaintiff  by  the  defendant  at  the  tim 
of  making  such  covenant,  did  no 
constitute  a  breach  of  such  covenant 
that  the  conduct  of  the  plaintiff,  a 
the  time  of  the  making  or  such  cov 
enant  by  the  defendant,  in  receivin 
Buch  assignments  of  said  outstandin, 
leases,  and  notifying  the  lessees  there 
of  of  his  ownership,  was  sufficient  evi 
deuce  that  the  leases  of  May  19,  1852 
were  not  considered  by  the  parties,  a 
the  time,  as  being  within  the  defend 
ant's  covenant  (Pease  agt.  Christ,  3 
2f.  Y.  R.  141). 

2.  Where  a  large  number  of  lots  ar< 
embraced  in  the  same  conveyance  con 
taining  general  covenants  of  warranty 
and,  by  arrangement,  separate  am 
distinct  mortgages  are  given  for  the 
purchase  money  upon  separate  lots  ol 
the  land  conveyed,  the  covenants  are 
thereby  distributed  to  the  several  lots 
conveyed,  and  are  to  be  construed  as 
though  each  parcel  had  been  conveyec 
for  the  sum  expressed  in  the  mortgage 
(Johnson  agt.  Blydenburgh,  81  N.  Y. 
H.  427). 

CREDITOR. 

1.  A  judgment  creditor,  having  levied 
his  execution  upon  chattels  of  the 
debtor,  has  a  claim  superior  to  another 
creditor  who  has  only  obtained  an  or- 
der for  the  examination  of  the  debtor 
in  proceedings  supplementary  to  exe- 
cution. Where  a  judgment  creditor  is 
pursuing  his  legal  remedy  by  execu- 
tion, something  more  than  a  notice,  or 
a  Us  pendens,  is  required  to  prejudice 
his  levy  (Beckei-  agt.  Torrance,  31  N. 
Y.  li.  631). 

CRIMINAL  LAW. 

1.  It  is  a  rule  that  time  and  place,  when 
and  where  the  crime  was  committed, 
must  be  stated  with  certainty  in  the 
indictment ;  but  it  is  not  necessary  to 
prove  them  on  the  trial  as  stated,  unless 
they  are  necessary  ingredients  in  the 
offense  (People  agt.  Stocking,  ante,  48). 

2.  The  general  term  of  the  supreme 
court  has  the  power  to  fix  a  day  for 
the  execution  of  a  prisoner,  although 
he  has  been  tried,  convicted  and  sen- 
tenced in  the  court  of  general  sessions, 
upon  the  affirmance  of  that  judgment 
on  appeal   (People  agt.  Ferris,  Court 
of  Appeals,  ante,  411). 

8.  The  act  of  April  18,  1859,  which  says, 
upon  the  affirmance  of  a  judgment  in 
a  capital  case,  it  shall  remit  the  record 
to  the  court  from  which  it  came,  is 
not  applicable  to  a  case  where  the  rec- 


ord is    removed   from  the    supreme 
court  to  the  court  of  appeals  (73). 

4.  Upon  the  affirmance  of  a  judgment  in 
the  court  of  appeals,  and  the  record  is 
remitted  to  the  supreme  court,  it  is 
the  duty  of  that  court  to  follow  the 
directions  of  the  appellate  court  ( Id), 

5.  When  prisoners  are  jointly  indicted* 
and  they  elect  to  have  separate  trials, 
it  has  always  been  allowed  to  the  dis- 
trict attorney  to  determine  which  of 
them  he  will  first  put  upon  his  trial. 
It  is  purely  a  matter  of  discretion  with 
him,  and  his  discretion  will  not  be 
interfered  with  by  the  court.     And 
a  refusal  thus  to  interfere  forms  no 
ground  of  exception.     On  the  trial  of 
a  criminal  case,  the  prisoner  cannot 
be  examined  as  a  witness  for  himself ; 
nor  can  one  jointly  indicted  with  him 
be  examined  as  a  witness  in  his  be- 
half.    The  common  law  rule  always 
excluded  co-defendants  from  testify- 
ing for  each  other ;  and  the  relaxation 
of  the  rule,  as  to  such  parties,  and  ha 
respect  to  the  defendant  himself,  ef- 
fected by  section  399  of  the  Code,  ap- 
plies only  to  civil  actions   (Patterson 
agt.  The  People,  46  Barb.  625;. 

6.  Every  man  must  be  held  accountable 
for  the  consequences  of  his  acts  con- 
sciously and  deliberately  performed ; 
unless  he  can  show  that  he  is  in  that 
condition  which  stamps  him  as  an  ir- 
responsible being.  Accordingly  held, 
that  an  offer  to  show  the  mental  grade 
and  capacity  of  the  prisoner,  which 
offer  was  made  not  for  the  purpose  of 
proving  him  to  be  non  compos  mentis, 
but  to  show  the  measure  of  his  intel- 
lectual capacity,  was  rightly  rejected. 
The  provision  of  the  Revised  Statutes 
relative  to  justifiable  homicide,  as  just- 
ly interpreted  in  the  case  of  Shorter 
agt.  The  People  (2  N.  Y.  R.  193),  is 
that  one  who  is  without  fault  himself, 
when  attacked  by  another,  may  kill 
his  assailant,  if  the  circumstances  be 
such  as  to  furnish  reasonable  ground 
for  apprehending  a  design  to  take  his 
life,  or  to  do  him  some  great  personal 
injury,  and  there  is  imminent  danger 
that  such  design  will  be  accomplished ; 
and  this  is  so  although  it  may  after- 
wards turn  out  that  the  appearances 
were  false,  and  there  was  in  fact  no 
such  design,  and  no  danger  of  its  ac- 
complishment (Id). 

Where  a  remark  of  a  judge,  in  refus- 
ing to  charge  as  requested,  though 
erroneous,  does  no  harm,  because  it 
was  a  mere  abstraction,  having  noth- 
to  do  with  the  matter  in  hand,  it  will 
afford  no  ground  for  reversing  the 
judgment,  or  granting  a  new  trial. 
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The  rule  on  this  subject  is  the  same 
in  criminal  as  in  civil  cases  (Id). 

8.  Where,  on  a  trial  for  murder,  the  kill- 
ing is  proved  and  conceded,  and  there 
is  no  doubt  as  to  the  identity  of  the 
prisoner,  it  is  for  him,  in  making  put 
a  justification  for  the  act,  to  satisfy 
the  jury,  beyond  reasonable  doubt, 
that  he  did  apprehend,  and  had  reason 
to  apprehend,  that  he  was  in  immi- 
nent danger  of  his  life,  or  of  the  in- 
fliction of  some  great  personal  injury. 
It  would  be  reversing  the  whole  order 
of  the  trial,  and  the  burden  of  the 
proof,  if  it  devolved  upon  the  people 
not  only  to  prove  thei  klling,  but  to 
negative  any  possible  defense  that  the 
statute  or  common  law  affords  to  an 
alleged  offender  charged  with  crime. 
( Per  BACON,  P.  J. )     ( Id. ) 

9.  The  judge  was  requested  to  charge 
the  jury  that  if  they,  upon  the  evi- 
dence, entertained  a  reasonable  doubt 
as  to  whether  or  not  the  prisoner  had 
reason  to  apprehend  personal  injury, 
they  should  acquit.     The  judge  de- 
clined to  put  the  proposition  in  that 
form,  stating  the  rule  to  be  that  the 
jury  were  to  be  satisfied  beyond  a  rea- 
sonable doubt,  that  the  prisoner  had 
reasonable  ground  to  believe  himself 
in  danger :  Held,  not  erroneous  (Id). 

See  SUPEBVISOKS,  2,  3,  4,  5. 


DAMAGES. 

1.  In  an  action  by  the  tenant  for  life,  for 
damages  to  the  estate,  it  is  error  to 
estimate  the  value  of  his  estate  by  the 
present  value  of  the  rents  and  profits 
multiplied  by  the  number  of  years' 
probaole  duration  of  his  life  without 
any  deduction  for  annual  charges,  or 
rebate  of  interest  for  the  time  allowed 
(N.  Y.  Superior  Court,  Sp.  Term,  1866, 
Greer  agt.  The  Mayor,  &c..  of  New 
York,  1  Abb.  N.  S.  206). 

DEBTOR  AND  CREDITOR. 

1.  Where  a  person  who  is  insolvent  at 
the  time,  transfers  his  interest  in  a 
legacy,  for  an  inadequate  considera- 
tion, to  a  party  who  is  aware  of  his 
insolvency,  the  creditors  of  the  assign- 
or may  maintain  a  suit  in  equity  to 
have  their  debts  satisfied  out  of  the 
interest  or  fund  beyond  the  consider- 
ation actually  paid  or  agreed  to  be 
paid ;  even  though  the  transaction 
was  not  in  fact  fraudulent,  so  as  to 
authorize  the  court  to  set  it  aside  on 
that  ground.  In  such  a  case  the  as- 
signor, in  the  absence  of  any  fraudu- 
lent design  in  making  the  transfer, 


may  obtain  the  same  relief  himself 
by  showing  that  it  was  made  under 
the  pressure  of  his  debts,  or  other 
importunate  needs.  And  certainly 
equity  should  regard  with  quite  as 
much  favor  the  claims  of  his  credit- 
ors ;  especially  in  a  case  where  it  ap- 
pears tnat  he  intended  to  defraud 
them  by  a  cheap  transfer  of  his  es- 
tate (Bigelow  agt.  AyrauU,  46  Barb. 
143). 

2.  Where  the  assignees  of  a  lessee  leased 
the  premises  for  the  best  price  they 
could  obtain,  and  paid  to  the  landlord 
all  that  they  received,  which  was  ac- 
cepted by  him,  and  they  surrendered 
the  possession  :  Held,  that  the  assign- 
ees,   having    fully  administered  and 
paid  out  according  to  the  terms  of  the 
assignment  all  the  moneys  they  had 
received  from    the    assigned   estate, 
could,  at  most,  only  be  charged  per- 
sonally with  the  value  of  the  use  and 
occupation  of  the  premises ;  and  that 
evidence    to    determine    that   value 
should  have  been  received.  PECKHA:K, 
J.  dissented    (Jermain  agt  Pattison, 
46  Barb.  9). 

3.  The  liability  of  assignees  under  an 
assignment  for  the  benefit  of  credit- 
ors, is  to  be  determined  by  the  same 
rule  which  applies  to  executors,  under 
similar  circumstances,  it  seetiis  (Id.) 

4.  What  the  assignors  did,  before  they 
made  the  assignment,  in  contempla- 
tion of  making  it,  is  evidence  upon 
the    question    of  then:   intention    in 
making  it,  proper  for  the  considera- 
tion of  the  jury.    The  rule  is  well  set- 
tled, that  where  the  validity  of  a  sale 
or  assignment  of  goods  depends  upon 
whether  it  was  made  with  intent  to 
hinder,  delay  or  defraud  creditors,  the 
judge  is  bound  to  submit  the  case  to 
the  jury   (Peck  agt.  Grouse,  46  Barb. 
151).    ' 

DECLARATIONS  AND  ADMISSIONS. 

1.  Declarations  of  the  assignors  of  goods> 
made  subsequent  to  the  assignment, 
and  after  they  have  parted  with 
the  possession  of  the  assigned  pro- 
perty, are  not  competent  evidence  for 
parties  sued  by  the  assignees  for  tak- 
ing and  selling  the  goods  under  and 
by  virtue  of  a  judgment  and  execution 
against  the  assignors.  Declarations 
or  admissions  respecting  the  assigned 
property,  thus  made,  by  the  assignors, 
after  they  have  ceased  to  have  any 
control  over  the  goods,  are  not  a  part 
of  the  res  qestce,  but  only  mere  hear- 
say, and,  therefore,  are  not  competent 
evidence  against  the  assignees,  or  the 
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creditors  whom  they  represent  (Peck 
agt.  Orouse,  46  Barb.  151). 

2.  Where  the  declarations  or  admissions 
relate  to  the  intentions  of  the  assign- 
ors— the  secret   operations   of  their 
minds — and  not  to  anything  they  said 
to  the  assignees,  the  fact  that  one  of 
the      assignees     was     present     and 
heard  the  declarations  or  admissions 
without  denying  their  truth,  will  not 
make  them  binding  upon  the  assign- 
ees, or  evidence  against  them  (Id). 

3.  The    admissions  or  declarations  of 
parties  are  competent  evidence  against 
them  when  parol  evidence  of  the  fact 
sought  to  be  shown  by  such  admis- 
sions or  declarations,  would  be  com- 
petent.   The  declarations  of  a  person 
in  the  possession  of  lands,   as  to  his 
title,  are  admissible  evidence  against 
persons  Claiming  under  him,  who  sub- 
sequently came  into  possession  of  the 
land  (Keator  agt.  Dimmick.  46  Barb. 
158). 

4.  The  rule  that  parol  declarations  of  a 
person  having  title  to  land,  are  inad- 
missible as  evidence  to  defeat  that 
title,  only  excludes  declarations  when 
the  fact  sought  by  them  cannot  be 
proved  by  parol  evidence.    The  decla- 
rations of  the  grantee  in  a  deed,  in 
respect  to  the  time  when  the  deed  was 
delivered  to  him,  made  while  he  was 
in  possession  of  the  farm  conveyed, 
are  competent  evidence,  in  an  action 
of  ejectment  for  dower,  against  a  per- 
son claiming  title  to  the  land  under 
such  grantee  (Id). 

DEED. 

1.  When  a  deed  has  been  delivered,  so 
as  to  divest  the  grantor  of  the  title, 
and  vest  it  in  the  grantee,  the  subse- 
quent destruction  of  it  by  the  parties 
will  not  change  the  title  back  to  the 
grantor,  and  re-invest  him  with  it. 
It  is  well  settled,  that  a  condition  in 
a  conveyance,  can  only  be  reserved 
for  the  benefit  of  the  grantor  of  the 
estate,   and    his  heirs ;  and  that  no 
stranger  can  take  advantage  of  the 
breach    of   a  condition   (Fonda  agt. 
Sage,  46  Barb.  109). 

2.  Until  re-entry  by  the  grantor  or  his 
heirs,  for  a  breach  of  a  condition,  the 
estate  is  not  forfeited,  but  remains  in 
the  grantee.    Mere  neglect  to  perform 
the  condition,  is  not  sufficient  to  work 
a  forfeiture.    Nor  is  a  mere  verbal  re- 
fusal by  the  grantee  to  perform  the 
condition,  if  he  is  an  infant  at  the 
time.    To  constitute  a  delivery  of  a 
deed,  so  that  it  shall  become  effectual 
to  transfer  title  to  real  estate  from  one 


to  another,  there  must  be  an  accept- 
ance by  the  person  to  whom  it  is  made 
Acceptance  by  the  grantee  is  an  essen- 
tial part  of  a  delivery,  in  law  (Id). 

3.  Where  a  deed  or  other  instrument  i« 
handed  over  by  the   maker    to  the 
other  party,  and  retained  by  the  lat- 
ter, and  nothing  farther  is  Baid,  the 
law  presumes  that  the  instrument  is 
made    according    to  the    agreement, 
and  that  the  party  to  whom  it  is  thus 
handed  over,  accepts  it  as  a  delivery, 
in  fulfillment  of  the  agreement  be-'- 
tween  them.    But  it  is  not  every  mere 
handing    over    and    retention    for    a 
greater  or  less  period  of  time  which 
will  constitute  a  full  and  effectual  de- 
livery of  an  instrument.    If  it  is  ta- 
kefl  by  the  grantee  or    other  party 
merely  for  the  purpose  of  examination, 
to  see  whether  it  is  in  accordance  with 
the  agreement,  it  is  no  delivery,  unless 
the  party  concludes  to  retain  it,  after 
such  examination  (Id). 

4.  And  so,  where  a  party  makes  a  pur- 
chase of  land,  and  the  agreement  is 
that  the  vendor  is  to  convey  it  to  the 
purchaser,  by  a  deed  with  some  spe- 
cial provision  in  it,  and  a  deed  is  made 
and  handed  over  to  such  purchaser, 
which  conveys  the  land  to  another 
person,  and  the  purchaser  receives  it 
without  any  examination  of  its  con- 
tents,  understanding  and    believing 
that  it  is  a  deed  made  to  him,  and 
which  vests  the  title  in  him,  and  he  re- 
tains it  in  that  belief,  until  he  discov- 
ers that  it  is  not  such  an  instrument 
as  he  was  to  have,  and  does  not  give 
him  the  land  which  he  had  purchased 
and  paid  for,  he  may  return  it  to  the 
vendor,  and  require  one  to  be  made  in 
accordance  with  the  agreement.    No 
valid  and  effectual  delivery  has  been 
made  in  such  a  case,  and  upon  the  dis- 
covery of  the  mistake  or  error  within 
a  reasonable   time,    and   before    any 
other  rights  have  intervened,  founded 
upon    the  instrument  as  made  and 
thus  retained,  the  party  receiving  it 
may  refuse  to  retain  it,  and  may  re- 
turn it  and  demand  one  in  accordance 
with  the  agreement  (Id). 

5.  By  a  deed  of  conveyance,  executed  by 
N.  V.  K.  to  J.  K.,  dated  May  10,  1828, 
the  grantor  conveyed  all  his  estate, 
both  real  and  personal  to  the  grantee, 
upon  trust,  to  dispose  of,  lease  and 
manage  the  trust  estate,  to  collect  and 
receive  the  rents,  issues  and  income 
thereof,  and  after  deducting  expenses, 
to  apply  from  time  to  time,  so  much 
of  the  residue  of  the  rents,  issues  and 
income,  to  the  use  and  support  of  the 
grantor  and  his  family,  ii  he  should 
at  any  tune  marry  and  have  a  family, 
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during  the  life  of  the  grantor,  and  to 
invest  the  overplus,  if  any,  for  the 
benefit  of  the  heirs  of  N.  V.  K.  ;  and 
upon  the  further  trust  that  upon  the 
death  of  the  grantor,  the  trustee 
should  account  for  what  should  re- 
main of  the  estate,  and  the  rents,  is- 
Bues  and  income  thereof,  to  the  "heirs 
at  law  and  next  of  kin  "  of  the  gran  tor, 
"  in  the  manner  and  proportions  pre- 
scribed by  the  statutes  or  descent  and 
distribution  in  this  state  in  cases  of 
persons  who  die  intestate."  After  the 
execution  of  this  trust  deed,  N.  V.  K., 
the  grantor,  married  the  plaintiff,  and 
died  leaving  her  and  two  children  him 
surviving  :  Held,  that  the  widow  was 
not  entitled,  under  the  provisions  of 
the  trust  deed,  to  dower  in  the  real 
estate  of  the  grantor.  But  that  she 
was  entitled  to  one-third  of  the  per- 
sonal estate,  and  the  children  of  the 
grantor  to  the  remaining  two-thirds 
(Knickerbocker  agt.  Seymour,  46 
Barb.  198). 

6.  If  a  consideration  is  expressed  in  a 
conveyance,  no  proof  of  its  actual  pay- 
ment need  be  given ;  and  though  the 
amount  be  merely  nominal,  that  is  suf- 
ficient. Though  an  original  purchaser 
is  affected  with  notice  of  a  prior  deed, 
yet  if  he  conveys  to  another  without 
notice,  the  latter  is  as  much  protected 
as  if  no  notice  to  either  had  oeen  giv- 
en.   The  actual  possession  of  premi- 
ses, which  is  to  operate  as  construct- 
ive notice,  must  be  visible  and  open, 
and  not  a  mere  constructive  posses- 
sion (  Webster  agt.  Van  Steenbergh,  4£ 
Barb.  211). 

7.  A  mere  allusion  in  a  deed  to  premises 
as  being  "  the  same  on  which  mining 
operations  have  been  performed,  here- 
tofore," is  not  a  notice  that  any  other 
person  is  the  owner  ;  nor  is  it  calcula- 
ted to  put  the  grantee  on  inquiry  as  to 
any  previous  unrecorded  conveyance. 
Where,  at  the  time  a  deed  was  execu- 
ted, an  individual  was  in  possession 
of  the  premises,  as  a  tenant,  under  a 
third  person,  who  claimed  the  same 
adyerselv ;  and  such  tenant  was  occu- 
pying a  log  house  thereon,  and  paying 
rent,  and  he  had  been  there  over  elev- 
en years:     Held,  that  the  deed  was 
void  under  the  statute,  and  conveyed 
no  title  to  the  grantee.    And  that  the 
grantee  having  no  title,  he  could  con- 
vey none  to  another  (Id). 

8.  Where  the  owner  of  land  conveys  the 
same  by  an  absolute  conveyance,  wine 
plants,  set  in  the  ground  and  growing 
there  at  the  time,  will  pass  by  the  con- 
veyance, notwithstanding  a  parol  re- 
servation thereof,  by  the  grantor.    In 
September,  18C3,  8.  being  in  possees- 


sion  of  land  as  tenant  of  W.,  under  a 
lease  that  would  not  expire  until  April, 
1865,  had  growing  there  certain  wine 
plants,  which  he  had  set  out  in  June, 
1863.  He  purchased  the  premises  of 
W.,  and  took  a  conveyance  thereof,  in 
said  month  of  September,  at  the  re- 
quest of  L.,  and  for  his  benefit,  and 
upon  the  understanding  that  he  was 
to  occupy  the  farm  as  L.'s  tenant,  until 
April,  1864.  He  paid  W.  a  part  of  the 
purchase  money,  which  L.  had  fur- 
nished for  that  purpose,  and  gave  a 
mortgage  on  the  land  to  secure  the 
balance.  8.  then  executed  a  deed  of 
the  land  to  L.,  subject  to  the  payment 
of  the  mortgage :  Held,  that  the  effect 
of  the  agreement,  and  of  8.  purchas- 
ing the  farm  from  W.,  and  conveying 
it  to  L.,  was  to  make  8.  the  tenant  of 
L.,  instead  of  the  tenant  of  W.,  from 
the  date  of  such  conveyance,  until 
April,  1864  (  Wintermule  agt.  Ligfti,  46 
Barb.  278). 

9.  That  8.  having  set  out  the  wine  plants 
as  tenant,  his  change  of  landlords  did 
not  divest  him  of  his  title  to  the  same. 
And  that  the  fact  that  the  legal  title  to 
the   farm    passed    through    him,    in 
changing  his  landlords,  did  not  alter 
his  rights  as  tenant ;    because  of  the 
agreement,  by  which  it  was  stipulated 
that  he  should  remain  a  tenant :  Held, 
also,  that  the  facts  of  the  case  did  not 
justify  the  admission  of  evidence  to 
vary  the  effect  of  the  deed  from  8.  to 
L.,  by  showing  that  at  the  tune  such 
deed  was  executed  or  delivered,  8. 
made  a  parol  reservation  of  the  wino 
plants  (Id). 

10.  The  parties  named  in  a  deed  of  con- 
veyance as  grantees,  were  described 
in  the  introductory  part  of  the  deed 
as  follows  :   "L.  R.,  J.  B.,  and  M.  M., 
trustees  of  the  Methodist  society,  and 
to  their  successors,  of  the  town  of  L., 
&c.,  of  the  second  part."    The  grant 
was  to  the  parties  of  the  second  part, 
and  to  their  heirs  and  assigns  forever. 
The  habenduin  clause  was  in  the  fol- 
lowing words  ;    "  To  have  and  to  hold 
the  said  premises  above  described,  to 
the  said  parties  of  the  second  part, 
their  heirs  and  assigns,  to  the  sole  and 
only  proper  use,  benefit  and  behoof 
of  the  said  parties  of  the  second  part, 
their  heirs  and  assigns  forever."   And 
the  covenants  of  seisin  and  for  quiet 
enjoyment,  were  by  the  grantors  to 
and  with  the  said  pa'rties  of  the  second 
part,  their  heirs  and  assigns  :    Held, 
that  the  deed  conveyed  the  absolute 
title  to  the  three  individuals  named 
therein  as  grantees.     And  that  tho 
addition  to  their  names,  in  the  state- 
ment of  the  parties,  of  "  trusteos  of 
the  Methodist  society,  and  their  «uc- 
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cessors,"  in  the  absence  of  proof  of 
the  existence  of  a  legally  organized 
religious  society  of  that  name,  or  an- 
swering to  it,  should  be  rejected  for 
all  purposes,  except  as  a  descriptio  per- 
sonarum  of  the  grantees  :  Held,  also. 
that  the  whole  scope  and  language  of 
the  deed  excluded  the  idea  of  a  deed 
in  trust  for  a  religious  corporation  : 

11,  Held,  further,  that  assuming  that  the 
grant  was  made  for  the  use  and  bene- 
nt  of  a  corporation,  even  if  such  cor- 
poration had  been  judicially  dissolved, 
and  its  franchises  forfeited,  the  title 
to  the  property  would  not  revert  to 
the  grantor  or  his  heirs  ;  the  language 
of  the  statute  (1   N.    Y.  Statutes  at 
Larye,  pp.  557,  558,  §  9),  respecting 
the  dissolution  of  corporation  B,  pre- 
cluding the  idea  of  the  land  reverting, 
in  such  a  case  ;  at  least  not  until  all 
the  debts  owing  by  the  corporation  are 
paid.    And  that  assuming  th'e  facts 
existed,  vthich  would  in  a  direct  pro- 
ceeding   against  the    corporation  by 
scire  facias  or  other  action,  be  suffi- 
cient to  justify  a  judgment  of  disso- 
lution and  ouster,  the  heir  at  law  of 
the  grantor  could  not  avail  himself 
of  such  facts  collaterally ;  the  corpo- 
ration never  haying  been   judicially 
dissolved,  but  being  still  in  existence, 
retaining  its  corporate  functions  and 
franchises  ( Towar  agt.  Hale,  46  Barb. 
361). 

12.  In  an  action  of  ejectment,  the  real 
question  in  dispute,  to  be  tried  be- 
tween the  parties  was,  whether  B.,  the 
plaintiff's  lather,  had  not  himself  con- 
veyed the  land  in  question  to  the  de- 
fendant.     And    this    depended   alto- 
gether upon  the  true  starting  point 
mentioned  in  the  deed.    The  descrip- 
tion commenced  thus  :    Beginning  at 
the  north-east  corner  of  lands  owned 
by  the  party  of  the  first  part,  and  by 
the  line  fence,  and    running  thence 
south,"  &c.    In  point  of  fact,  the  two 
objects    named  to  indicate    the  one 
point  were  not  together,  but  on  the 
contrary  were  several  chains  apart, 
and  E.  at  the  time  of  executing  and 
delivering  the  deed  to  the  defendant, 
had  never  occupied,  or  claimed  to  own 
the  land  beyond  the  line  fence,  and 
did  not  know  or  claim,  that  the  deed 
under  which  he  held  carried  his  prem- 
ises bevond  the  line  fence  mentioned  : 
Held,  that  upon  this  state  of  facts,  the 
fence,  being  a  visible,  tangible  object, 
must  be  held  to  be  the  true  starting 
point.    The  general  rule  is,  that  cour- 
ses and  distances  must  yield  to  natu- 
ral or  artificial  monuments  or  objects. 
This  is  upon  the  legal  presumption 
that  all  grants  and  conveyances  are 
made  with  reference  to  an  actual  view 


of  the  premises  by  the  parties  thereto 
(Raynor  agt.  Timerson,  46  Barb.  518). 

13.  In  determining  whether  a  condition 
in  a  deed  is  precedent  or  subsequent, 
the  main  test  is  whether  the  vesting 
of  the  estate  granted  by  the  instru- 
ment containing  it  is  postponed  until 
the  happening  of  the  contingent  event 
forming  the  condition,  or  is  to  be  di- 
vested by  it  (Towle  agt.  Palmer,  1 
Abb.  N.  S.  81). 

DELAY. 

1.  A  party  should  never  be  defeated  of 
his  remedy  by  the  delay  which  the 
adverse  party  has  occasioned  (The 
People  agt.  The  Contracting  Board,  46 
Barb.  254). 

DEMAND. 

1.  A  chattel  mortgage  which  does  not 
specify  a  time  for  payment,  is  due  im- 
mediately, and  no  demand  for  pay- 
ment is  necessary  to  sustain  an  action 
upon  it  (Dikeman  agt.  Puckhafer,  1 
Abb.  N.  S.  32). 

DISCHARGE. 

1.  An  insolvent's  discharge,  granted  un- 
der the  laws  of  this  state,  is  a  good 
defense  in  an  action  on  a  judgment 
recovered  here,  in  the  absence  of  any 
evidence  as  to  where  the  contract  was 
made  on  which  the  judgment  was  re- 
covered.   Evidence  that  the  creditor 
was  a  non-resident,  is  not  material 
(.Soule  agt.  Chase,  1  Abb.  N.  8.  48). 

2.  After  a  defendant  arrested  in  a  civil 
action,  has  been  discharged  from  im- 
prisonment under  the  statutes  relative 
to  insolvents,  the  plaintiffs  cannot,  by 
merely  changing  the  form  of  action  to 
a  suit  for  tort,  instead  of  a  suit  on 
contract,  procure  the  arrest  of  the  de- 
fendant in  another  court,  for  the  same 
cause,  for  the  purpose  of  evading  the 
force  and  effect  or  his  discharge,  and 
thereby  defeating  the  clear   intend- 
ment    of  the  statute.     (People  agt. 
Kelly,  1  Abb.  N.  8.  432 ;  to  the  same 
effect,  Wright  agt.  Eitterman,  Id.  428.) 

DISCOVEBY. 

1.  The  provision  of  section  388  of  the 
Code  of  Procedure — that  the  court  be- 
fore which  an  action  is  pending,  or  a 
judge  or  justice  thereof,  may,  in  their 
discretion,  and  upon  due  notice,  order 
either  party  to  give  to  the  other, 
within  a  specified  time,  an  inspection 
and  copy,  or  permission  to  take  a  cop 
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of  any  books,  papers  and  documents, 
in  his  possession  or  under  bis  control, 
containing  evidence  relating  to  tbe 
merits  of  tbe  action  or  the  defense 
therein,  does  not  sanction  an  order  re- 
quiring either  party  to  disclose  evi- 
dence which  he  intends  to  introduce 
against  his  adversary.  In  the  affida- 
vit or  petition  for  a  discovery  of  books 
and  papers,  a  statemeat  of  the  advice 
of  counsel  and  belief  of  deponent,  is 
not  alone  sufficient  (Strong  agt. 
Strong,  1  Abb.  X.  S.  233). 

DISMISSAL  OF  COMPLAINT. 

1.  If  it  appears  on  the  whole  case  at  the 
close  or  the  proof  in  an  action  for  slan- 
der, in  charging  perjury  in  a  former 
action,  that  the  testimony  charged  to 
have  been  perjury  was  wholly  imma- 
terial, or  that  the  part  of  it  to  which 
the  charge  of  perjury  related,  if  it 
related  to  part  only,  was  immaterial, 
the  defendant  is  entitled  to  a  dismissal 
of  the  complaint  (  Wibur  agt.  Ostrom, 
1  Abb.  N.  6'.  275). 

DISTRICT  COURTS,  N.  Y. 

1.  Where  a  defendant  is  arrested  for 
fraudulent  representations  in  contract- 
ing the  debt  upon  which  the  action  is 
brought  in  the  N.  Y.  district  court,  on 
being  brought  before  the  justice  upon 
the  warrant,  he  may  read  counter  affi- 
davits to  those  of  the  plaintiff,   and 
move  thereon  to  discharge  the  arrest. 
But  this  must  be  done  before  issue 
joined  (Johnson  agt.  Florence,  ante, 
230). 

2.  In  an  action  for  injuries  arising  from 
the  defendant's  negligence  in  not  re- 
pairing a  pier  in  his  possession,  though 
some  evidence  be  given  to  show  that 
he  has  parted  with  the  title  to  the  pier, 
the  question  of  title  is  not  to  be  re- 
garded as  raised,  so  as  to  have  the  ef- 
i'ect  of  ousting  the  district  or  justice's 
court  of  its   jurisdiction    (Canavan 
agt.  ConWn,  1  Abb.  N.  8.  271). 

EASEMENT. 

1.  Where,  by  the  report  of  the  commis- 
missioner  appointed  by  the  court  to 
make  partition  of  land  between  heirs, 
the  right  of  way  is  reserved  across 
certain  parts  of  the  partitioned  prem- 
ises, for  the  purpose  of  enabling  cer- 
tain heirs  to  have  access  to  wood  land 
set  to  them,  the  party  whose  premises 
is  burdened  with  this  right  of  way,  is 
bound  to  make  its  use  as  convenient 
as  the  mode  of  access  which  the 
farmer  usually  provides  for  himself  to 


get  to  and  from  his  wood  land.  In  the 
absence  of  any  specific  agreement  be- 
tween the  parties,  one  whose  premises 
is  burdened  by  such  an  easement,  is 
bound  to  afford  reasonable  facilities 
for  its  enjoyment  by  the  other  party 
(Bakeman  agt.  Tafbot,  31  N.  Y.  M. 
366). 

EJECTMENT. 

1.  A  party  making  title  to  premises  by 
the  assignment  of  the  legal  title  as  se- 
curity for  a  debt,  holds  the  same  in 
the  character  of  mortgagee,  and  as 
mortgagee  cannot  maintain  ejectment 
for  the  possession  of  the  premises  (2 
R.  S.  312,  §57).  (Murray  let.  Walker. 
31  N.  Y.  R.  399). 

2.  In  an  action  of  ejectment  for  dower, 
it  is  competent  for    the  plaintiff  to 
show  at  what  time  a  deed  from  her 
husband,  under  which  the  defendant 
claims  title,  was  delivered  ( Keator  agt. 
Dimmick,  46  Barb.  158). 

3.  Where  the  plaintiff  has  at  most,    a 
mere  equitable  title  to  the  niece  of 
land,  the  possession  of  which  he  seeks 
to  recover,  no  action  will  lie  (Peck 
agt.  Newton,  46  Barb.  173). 

4.  An  action,  in  which  no  equitable  in- 
terest in  the  premises  is  set  up  in  the 
complaint,  and  no  equitable  relief  is 
demanded — the  plaintiff  suing  as  trus- 
tee  of    a   school    district,     alleging 
therein  that  the  district  has  lawful  ti- 
tle as  the  owner  in  fee  simple — so  that 
the  possession  is  not  sought  as  inci- 
dental to  a  specific  performance,  or 
other  equitable  relief,  but  the  plaintiff 
counts  upon  his  title,  and  demands 
judgment  for  the  possession  of  the 
premises,  cannot  be  maintained.    An 
action  to  recover  the  possession  of 
real  estate,  will  not  lie  against  a  stran- 
ger in  possession,  in  favor  of  a  plain- 
tiff, resting  not  on  legal  but  a  mere 
equitable  title  (Id). 

5.  To  entitle  a  party  to  bring  ejectment, 
no  previous  actual  entry  on  the  prem- 
ises is  necessary  ;  a  right  to  enter  for 
condition  broken,  and  to  immediate 
possession,  being  all  that  is  necessary 
( Tyler  &gt.  Heidorn,  46  Barb.  439). 

6.  Where  the  plaintiff,  in  an  action  of 
ejectment,  seeks  to  recover  under  a 
different  title,  in  hostility  to  all  rights 
under  the  grant,  the  defendant  can  set 
up  adverse  possession  as  a  dpfense. 
But  when  the  action  is  brought  be- 
cause of  the  non-payment  of  rent  re- 
served in  a  lease  in  fee,  then,  as  the 
defendant  claims  under  precisely  the 
same  title,  and  instrument,  his  pos- 
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session  cannot  be  adverse ;  nor  will 
the  action  be  barred  by  the  statute  of 
limitations.  Section  86  of  the  Code 
of  Procedure,  making  the  possession 
of  the  tenant  the  possession  of  the 
landlord,  whenever  the  relation  of 
landlord  and  tenant  shall  exist,  is  ap- 
plicable to  such  a  case  (Id). 

7.  A  false  or  mistaken  particular  in  a 
deed  may  be  rejected,  when  there  are 
definite  and  certain  particulars,  suffi- 
cient to  locate  the  grant.   But,  prima 
fade,  a  fixed  visible  monument,  can 
never  be  rejected  as  false  or  mistaken, 
in  favor  of  mere  course  and  distance, 
as  the  starting  point,  where  there  is 
nothing  else  in  the  terms  of  the  grant 
to  control  and  override  the  fixed  and 
visible  call.      A  defendant,    under  a 
general  denial,  can,  in  an  acton  of 
ejectment,  show  title  out  of  the  plain- 
tiff at  the  time  of  the  commencement 
of  the  action  (Eaynor  agt.  Timerson, 
46  Barb.  518). 

8.  Showing  title  in  the  plaintiff's  ances- 
tor, during  his  lifetime,  is  enough  to 
raise  the  presumption  that  the  title 
continued  in  him  until  his  death,  and 
that  the  plaintiffs,  as  heirs  at  law,  took 
the  same  by  inheritance.    But  this  is 
a  presumption  only,  and  by  no  means 
conclusive.     It  may  be  rebutted  by 
proof  of  a  conveyance  by  the  ancestor 
before  his  death,  and  before  the  com- 
mencement of  the  action.     Evidence 
showing  that  the  land  in  controversy 
had  been  cleared  and  cultivated  for 
over  twenty  years  before  the  commene- 
ment  of  the  action,  and  that  during 
all  that  time  it  had  been  in  the  exclu- 
sive possession  of  the  defendant  and 
those  under  whom  he  derived  title,  is 
not  admissible  to  establish  a  title  by 
adverse  possession,  unless  it  has  been 
pleaded  for  that  purpose  (Id). 

ELECTION. 

1.  Two  things  must  concur  to  qualify  a 
person  to  become  a  voter  at  an  elect- 
ion held  by  an  incorporated  religious 
society,  after  its  first  election  :  1.  Sta- 
ted attendance  on  divine  worship  in 
the  church,  congregation  or  society, 
for  the  term  of  one  year  previous  to 
such  election ;  and,  2.  Contribution 
to  the  support  of  such  church,  &c. 
Stated  attendance,  must  be  interpre- 
ted to  mean  the  personal  presence  of 
the  voter  statedly  at  the  religious  meet- 
ings of  the  society.  The  regular  at- 
tendance of  the  wife  or  other  member 
of  the  family,  is  not  sufficient.  Per- 
sons attending  the  religious  meetings 
of  the  societv,  but  a  few  times  in  the 
course  of  a  year,  or  only  occasionally, 


though  regular  contributors  to  its  sup- 
port, are  not  voters  within  the  mean- 
ing of  the  seventh  section  of  the  act 
for  the  incorporation  of  religious  soci- 
eties. The  contribution  and  support 
must  be  according  to  the  usages  and 
customs  thereof;  which  implies  that 
the  contributions  must  be  of  a  vital 
and  substantial  character.  (Per  JOHN- 
SON, J. )  An  election  is  not  to  be  set 
aside  and  declared  void,  merely  be- 
cause certain  illegal  votes  were  re- 
ceived, which  did  not  change  there- 
suit  of  the  election  (People  agt.  Tut- 
hill,  31  N.  Y.  E.  550). 

ELECTION  OF  BEMEDIES. 

1.  Where  the  gist  of  the  transaction  is 
a  tort,  if  it  arises  out  of  a  contract, 
the  plaintiff  may  declare  in  tort  or 
contract,  at  his  election  ;  but  having 
made  his  election,  he  is  bound  by  it 
(People  agt.  Kelly,  I  Abb.  N.  S.  432). 

EQUITY. 

1.  Courts  of  equity  will  not  entertain 
jurisdiction  to  compel  the  specific  per- 
formance  of  a    contract,  when    the 
plaintiff  can  obtain  adequate  redress 
by  his  action  at   law  for    damages. 
When  the  plaintiffs'  rights  cannot  be 
protected  or  enforced  at  law  except  by 
numerous  and  expensive  suits,  equity 
may  interpose  to  give  the  party  re- 
dress by  injunction  or  specific  per- 
formance ;  but  in  such  cases,  gener- 
ally, the  plaintiff  must  first  establish 
his  right  at  law,  before   a  court  of 
equity  will   interfere    (Pennsylvania 
and  Hudson  Canal  Co.  agt.  Tfie  Dela- 
ware Canal  Co.  31  N.  Y.  E.  91). 

2,  Where  the  complaint  alleged,  and  the 
proof   showed,    that    the  defendants 
were  proceeding  to  acquire  the  title  to 
land  under  a  destroyed  instrument,  or 
to  put  themselves  in  a  situation  to  as- 
sail the  plaintiff's  title  to  the  same 
premises,   and    secure  such    title  to 
themselves  through  that  deed ;    and 
they  in  fact  asked  affirmative  relief  in 
their  answer,  viz.  :  that  the  plaintiff's 
conveyance,  under  which  she  claimed 
an  absolute  title  to  the  premises,  might 
be  adjudged  fraudulent  and  void,  and 
decreed  to  be  cancelled  and  annulled; 
and  the  cause  had  been  fully  tried 
upon  all  the  questions  of  fact  involved, 
without  objection  :    Held,  that  it  was 
then  too  late  to  suggest  that  the  case 
was  not  properly  before  the  court  for 
determination :      Held,   «teo,   that  in 
either  aspect — whether  the  case  was 
to  be  regarded  as  strictly  in  the  nature 
of  a  bill  in  equity  to  remove  a  cloud 
upon  the  title  to  real  estate,  or  geuer- 
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ally,  in  the  nature  of  a  bill  quid  timel, 
to  settle  the  plaintiff's  t't'.e  to  the  pro- 
perty, and  establish  it  securely  against 
all  claims  which  might  be  brought 
against  it  by  reason  of  the  destroyed 
deed — the  case  was  clearly  one  of 
equitable  cognizance,  and  the  action 
might  be  maintained  upon  either  or 
both  grounds  (Fonda  agt.  Sage,  46 
.Barb.  109). 

EKROR. 

1.  Where  there  was  no  usurious  agree- 
ment, the  question  whether  there  was 
a  usurious  intent  is  immaterial.  A 
judgment  will  not  be  reversed  for  the 
admission  of  evidence  which  was  need- 
less, when  it  is  clear  that  it  was  also 
harmless  (Smith,  agt  Patten,  31 N.  Y. 
U.  66). 

ESTOPPEL. 

1.  Where  B.,  as  judgment  creditor  of  a 
corporation  of  which  M.  was  the  man- 
aging member,  had  levied  his  execu- 
tion upon  what  he  alleged  to  be  the 
property  thereof,  and  B.  was  sued  by 
one  holding  such  property  as  purchas- 
er at  sheriff's  sale  under  an  execution 
against  the  property  of  a  former  cor- 
poration of  which  M.  was  also  a  man- 
aging member,  claiming  that  said 
Eroperty  had  been  fraudulently  traiis- 
jrred  fey  such  former  corporation  to 
the  latter,  for  the  purpose  of  defraud- 
ing the  creditors  of  the  former ;  Held, 
that  it  was  error  for  the  court  to  in- 
struct the  jury  that,  if  they  believed 
B.  had  acquiesced  in  the  use  and  pos- 
session of  the  property,  as  his  own,  by 
M.,  after  the  formation  of  the  latter 
corporation,  B.  would  be  estopped 
from  setting  up  that  it  was  the  prop- 
erty of  the  latter  corporation.  It 
seems,  a  defendant  cannot  entitle  him- 
self to  a  nonsuit,  unless  he  first  points 
out  the  defects  in  the  plaintiff's  case 
entitling  him  to  such  nonsuit  (Booth 
agt.  Bunce,  31  N.  Y.  R.  246). 

EVICTION. 

1.  An  act  of  the  lessor,  amounting  to  a 
mere  trespass,  and  not  interfering 
with  the  substantial  enjoyment  of  the 
demised  premises  by  the  lessee,  is  not 
equivalent  to  an  eviction.  It  is  not 
necessarv  that  there  should  be  an  act 
of  expulsion  by  physical  force,  to  con- 
stitute an  eviction  ;  but  there  must  be 
an  actual  or  constructive  exclusion  of 
the  tenant,  from  the  possession  or 
benoficial  use  and  enjoyment  of  the 
whole  or  some  portion  of  the  property 
demised  (Lounsbery  agt.  Snyder.  31 
N.  Y.  R.  514). 


EVIDENCE. 

1.  In  an  action  by  heirs  at  lain  of  an  in- 
testate son,   claiming  a  specific  per- 
formance of  an  oral  agreement  for  the 
conveyance  of  land,  against  the  dr- 
visees'of  the  father,  one  of  the  defend- 
ants, a  devisee,  cannot  be  a  witness  on 
his  own  behalf  to  prove  a  conversation 
between  the  father  and  sou,  and  in 
which  the  witness  took  part,  respect- 
ing the  agreement  by  the  father  to 
give  the  son  a  deed  of  the  property, 
on  the  performance  of  certain  condi- 
tions (LobdeU  agt.  Lobdett,  ante,  I). 

2.  And  it  is  not  material  whether  the 
witness  took  part  in  the  conversation 
or  not.     The  broad  objection  is  that 
he  proposed  by  his  evidence  of  the 
confessions  or  declarations  of  the  do- 
ceased  father  of  the  plaintiffs  (the  son) 
to  defeat  their  title  as  the  heirs  at 
law,  and  to  establish  his  own  title,  he 
being  a  defendant.    If  the  case  docs 
not  come  literally  within  the  words  of 
the  statute  ( Code,  §  399),  "  any  trans- 
action or  communication  had  person- 
ally by  such  party  with  the  deceased  " 
father  of  the  plaintiffs,  it  is  within  the 
intention  of  the  statute  (Id). 

3.  Where  there  is  no  evidence  produced 
on  the  trial  dispensing  with  the  notice 
of  demand  and  non-payment   to   the 
drawer  of  a  dishonored  check,  and  no 
such  demand  and  notice  having  been 
proved,  the  plaintiffs  are  not  entitled 
to  recover  upon  it  against  the  drawer 
( Jaudon  agt.  Read,  aide,  190). 

4.  Secondary  evidence  is  not  admissible, 
if  bv  reasonable  diligence  the  original 
could  have  been  produced  (Grafiam 
agt.  Chrystal,  ante,  287). 

5.  The  sufficiency  of  the  proof  of  the 
loss  of  an  instrument,  is  a  point  ad- 
dressed to   and   determined   by  the 
court  exclusively : 

6.  Held,  therefore,  that  a  referee  having 
been  satisfied  that  there  was  not  suffi- 
cient proof  of  loss  to  admit  secondary 
evidence,  the  court,  on  appeal,  will 
not  say  that  he  erred  (Id). 

7.  After  a  physician  has  proved  an  em- 
ployment professionally,  the  entries  in 
his  book,  of  the  visits,  may  be  received 
to  show  the  number  of  visits.    Such 
book  is  evidence  of  nothing  else  ;  and 
for  this  purpose  it  is  not  necessary,  as 
in  other  cases  where  books  are  admit- 
ted in  evidence,  to  prove  that  the  plain- 
tiff keeps  correct  books,  or  that  others 
have  settled  by  them  ( Clark  agt.  Smith, 
46  Barb.  30). 
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8.  In  an  action  to  recover  for  damage 
done  by  the  defendants'  cattle,  horses 
and  sheep,  to  the  plaintiff's  orchard 
and  crops,   the  plaintiff,  who  was  a 
witness  in  his  own  behalf,  after  testi- 
fying that  in  1861  he  had  one  and  three 
quarter  acres  of  buckwheat  on   his 
land,  and  that  in  the  fall  of  that  year 
the  defendants'  horses  got  in,  after 
the  buckwheat  was  cut,  and  tore  it  to 
pieces,  and  ate  what  they  wanted,  was 
asked  "  what  portion  of  the  buckwheat 
the  defendants'  horses  destroyed,  in 
the  fall  of  1861" :  Held,  that  the  witness 
being  a  fanner,  his  experience  as  such 
rendered  him  competent  to   answer 
the  question ;  and  that  an  objection 
to  the  same  was  properly  overruled. 
The  plaintiff  further  testified  that  fif- 
teen Tiead  of  cattle  went  into  one  acre 
of  his  peas,  in  1864,  and  destroyed 
two-thirds  of  them ;  that  they  were 
worth  $4  per  bushel,  and  that  he  had 
usually  raised  peas.    He  was  asked 
this  question  :  "  If  that  piece  of  peas 
had  not  been  injured  by  the  stock, 
how  much  would  it  have  produced 
that  season  ?"    Held,  that  the  witness 
was  competent  to  answer  the  question, 
and  that  the  referee  properly  over- 
ruled an  objection  to  it ;  the  evidence 
being  necessary  to  enable  the  referee 
to  ascertain  the  amount  of  damages 
the  defendants'  cattle  did  to  the  peas. 
Held,  further,  that  a  question  put  to 
the  plaintiff  as  a  witness,  as  to  what 
portion  of  his  corn,  that  was  destroyed 
in  the  fall  of  1863,  was  destroyed  by 
the  defendants'  cattle,  was  admissible, 
in  connection  with  the  other  facts  to 
which  he  had  previously  testified.  The 
plaintiff  also  testified   that  in  July, 
I860,  the  defendants'  hogs  destroyed 
all  his  peas — thirty  rods;  that  they 
were  good  peas,  and  podded,  when 
destroyed ;  that  he  could  tell  what  the 
ground  would  have  produced  if  the 
peas  had  not  been  destroyed.    He  was 
then  asked  what  the  ground  would 
have  produced,  had  the  peas  not  been 
destroyed  by  the  defendants'  hogs. 
The  question  was  objected  to  as  in- 
competent and  improper,  and  as  call- 
ing for  the  opinion  of  the  witness : 
Held,  that  the  question  was  proper, 
and  the  objection  to  it  was  properly 
overruled.    A  son  of  the  plaintiff  tes- 
tified that  he  helped  harvest  a  crop 
of  oats,  and  saw  the  defendants'  cattle 
in  them,   about  a  week  before  they 
were  cut :    Held,  that  his  testimony 
showed   he  was  competent  to  state 
what  proportion  of  the  crop  was  de- 
stroyed by  the  cattle ;   and  that  an 
objection  to  a  question  put  to  him  on 
that  subject  was  properly  overruled 
(Seamaiis  agt.  Smith,  46  Barb.  320). 

9.  Where  the  question  in  dispute  was 


whether  the  sum  of  $35  was  paid  by 
B.  for  the  use  of  land,  up  to  April, 
1863,  and  was  received  by  J.  for  that 
purpose,  or  to  apply  on  a  contract  be- 
tween E.  and  J.,  the  latter,  after  tes- 
tifying positively  that  he  told  B.  that 
he  would  receive  the  $35  for  the  use 
of  the  land  up  to  April,  1863,  and  that 
he  made  an  entry  in  his  cash  book  to 
that  effect,  was  asked  "What  is  the 
entry?"  Held,  that,  it  appearing  that 
the  witness  had  a  distinct  recollection 
of  the  facts,  independent  of  the  mem- 
orandum, evidence  of  the  entry  in 
the  cash  book  was  properly  excluded 
(Brown  agt.  Jones,  46  Barb.  400). 

10.  In  an  action  -for  an  assault  and  bat- 
tery, the  plaintiff  called  as  a  witness 
the  physician  and  surgeon  who  attend- 
ed her,  who  was  asked  this  question  : 
"What  was  the  difficulty,  judging 
from  her  statement,  and  what  you 
saw  ?"  The  question  was  objected  to, 
on  the  ground  that  the  witness  could 
not  state  what  was  said  to  him.  The 
court  overruled  the  objection :  Held, 
not  erroneous.  The  witness  then  tes- 
tified, in  answer  to  the  question,  as 
follows :  "  She  called  my  attention  to 
a  pain  in  her  arm,  which",  at  the  time, 
from  its  appearance  and  her  state- 
ment, was  severe,  and  she  believed  to 
be  violent  neuralgic  pains.  I  cannot 
give  any  information  as  to  how  it  was 

E  reduced.  I  can  only  say  how  it  might 
ave  been  produced,"  &c.  The  de- 
fendant's counsel  objected  to  the  evi- 
dence as  to  how  it  might  have  been 
produced.  The  court  said  the  ques- 
tion to  be  put  was,  what  the  witness 
discovered  to  be  the  matter  with  the 
plaintiff's  arm,  and  to  what  he  im- 
puted it,  as  a  matter  of  medical  opin- 
ion, and  allowed  the  question  to  be 
put  in  that  form,  with  the  qualification, 
"taking  into  consideration  what  she 
said  to  you,  and  what  you  saw":  Held, 
not  erroneous.  The  following  ques- 
tion was  then  put  to  the  witness : 
"  How  could  the  wound  with  an  axe 
produce  that  injury?"  Which  he  an- 
swered. Question:  "Might that  end 
in  paralysis  of  the  arm,  to  a  certain 
extent  ?"  The  court  allowed  the  ques- 
tion to  be  put,  whether,  taking  her 
statement  to  be  true,  it  would  produce 
that  result:  Held,  that  the  objection 
to  this  evidence  was  not  well  taken. 
The  witness  was  then  asked  this  ques- 
tion :  "  Assuming  that  the  plaintiff 
did  receive  a  blow  on  the  point  of  her 
elbow,  and  by  the  same  blow  the  skin 
was  discolored  for  some  days,  some, 
three  niches  above,  the  blow  being  se- 
vere at  the  time,  so  as  to  produce  a 
temporary  suspension  of  the  power  to 
stand — suppose  that  to  be  so,  and  that 
from  that  time  to  this  she  has  been 
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unable  to  raise  and  control  her  arm, 
so  as  to  do  anything  with  it.  what  do 
you  say  produced  that ;  might  it  have- 
been  produced  by  the  blow  ?"  The 
court  overruled  an  objection  to  this 
question,  and  allowed  it  to  be  put, 
with  the  qualification,  "if  the  jury 
believe  the  statement  of  facts":  Held, 
that  an  exception  to  this  ruling  was 
not  well  takfii.  And  it  was  JuU,  that 
the  questions  put  to  the  witness  re- 
lated to  the  extent  of  the  injury  the 
plaintiff  had  sustained,  and  the  nature 
of  that  injury,  and  that  his  answers 
went  no  further.  And  that  the  an- 
swers, with  the  questions  by  which 
they  wore  elicited,  were  all  of  a  scien- 
tific and  professional  character  (Fort 
agt.  Brown,  46  Barb.  366). 

11.  When  evidence  is  competent  for  one 
purpose  and  not  for  another,  it  should 
be   admitted,    to   establish    the   fact 
which  it  is  competent  to  prove,  and  its 
operation  restricted  to  that  (Raynor 
agt.  Timerson  46  Barb.  518). 

12.  When  it  becomes  material  to  ascer- 
tain the  purpose  for  which  a  writing 
woa  executed,  if  not  inconsistent  with 
its  terms,  it  may  properly  be  proved 
by  parol.     Where  the  principal  con- 
tract is  oral,  aud,  in  part  performance , 
a    written    instrument    is   executed, 
which  is  merely  incidental  and  subor- 
dinate, the  former  is  not  merged  in 
the  latter   ( Hutchins  agt.  Hebbard,  34 
N.  Y.  R.  24). 

13.  A  guaranty  of  performance,  indorsed 
upon  an  instrument   embracing  the 
transfer  of  a  right  of  action,  and  an 
executory  agreement  by  the  assignor, 
in  the  absence  of  language  indicating 
a  different  intent,  will  be  construed  as 
referring  to  the  executory  agreement, 
and  not  to  the  title  of  the  assignor. 
Where  a  note  is  indorsed  on  the  faith 
of  an  equitable  pledge  by  the  maker, 
of  moneys  earned  by  him  under  a  con- 
tract with  the  state,  but  not  yet  due, 
a  power  of  attorney  authorizing  the 
inaorser  to  collect  such  moneys  when 
they  become  payable,  is  not  subject  to 
revocation,    being  a   power   coupled 
with  interest.     One  who   afterward, 
while  the  liability  of  the  indorser  is 
still   contingent,    receives   from    the 
maker  a  transfer  of  the  same  fund, 
with  notice  of  the  equitable  pledge, 
takes  subject  to  the    equity  of   the 
pledges.    An  estoppel  in  pais  does  not 
arise  from  the  mere  omission  to  give 
special  notice  of  an  equity  to  one  al- 
ready aware  of  its  existence  (Id). 

14.  On  a  trial  of  the  prisoner  for  the 
crime  of  murder  by  poisoning,  it  is 
competent  to  prove  that  he  had  threat- 


ened injury  to  the  deceased  by  means 
of  other  instruments — as,  by  a  "slung 
shot" — as  tending  to  prove  the  animus 
of  the  prisoner  toward  the  deceased. 
La  Beau  agt.  The  People,  34  N.  Y.  R. 
223). 

15.  The  extent  of  the  cross-examination 
of  a  witness  upon  matters  immaterial 
to  the  issue,  is  in  the  discretion  of  the 
judge  before  whom  the  trial  is  had 
(JB). 

16.  Inquiries  on  irrelevant  topics,  to  dis- 
credit the  witness,  are  within  the  same 
rule  ;  but  such  inquiries  should  be  ex- 
cluded with  great  caution  (Per  PECK- 
HAM,  J.  (Jd). 

17.  The  declarations  of  a  party  in  pos- 
session   are    admissible   in   evidence 
against  the  party  making  them,  or  his 
privies  hi  blood  and  estate  (Gibney 
agt.  Marchay,  34  N.  Y.  R.  301). 

18.  But  such  declarations  are  not  com- 
petent as  evidence  to  attack  or  destroy 
the  title  which  is  of  record,  &c.  (Per 
HUNT,  ./.  (Id). 

EXCEPTIONS. 

1.  A  general  exception  to  the  finding  of 
a  referee  allowing  interest,  is  not  spe- 
cific enough  ;  if  the  error  is  in  allow- 
ing interest  for  too  long  a  time,  tho 
exception  should  state  from  what  pe- 
riod it  should  be  computed  (  Graham 
agt.  Chrystal,  1  Abb.  N.  S.  121). 

EXCISE. 

1.  The  legislature  of  this  state  have  the 
constitutional  right  to  regulate  and 
control  the  traffic  in  intoxicating  li- 
quors. Neither  the  state  nor  United 
States  constitution  limits  the  legisla- 
tive discretion  in  regulating  the  traffic 
in  articles  intimately  connected  with 
public  morals,  safety  and  prosperity. 
A  law  prohibiting  the  indiscriminate 
traffic  in  intoxicating  liquors,  and  pla- 
cing the  trade  under  public  regulation, 
to  prevent  abuse  in  their  sale  and  use, 
violates  no  constitutional  restriction. 
Licenses  to  sell  liquor  are  not  con- 
tracts between  the  state  and  the  li- 
censee, giving  the  latter  vested  rights, 
protected  on  general  principles,  or  by 
the  constitution  of  the  United  States, 
etc.  Such  licenses  are  mere  temporary 
permits  to  do  what  otherwise  would 
be  unlawful ;  and  are  not  property,  in 
any  legal  or  constitutional  sense.  The 
act  of  April  14,  1866  (Laws  1866,  chap. 
578),  creating  the  Metropolitan  Board 
of  Excise,  in  this  state,  declared  to  be 
constitutional  (Metropolitan  Board  of 
Excise  agt.  Barrie,  34  N.  Y.  R.  657). 
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EXECUTION. 

L  Where  the  execution  is  for  more  than 
$500,  a  defendant  applying  for  a  dis- 
charge under  the  statute,  must  have 
been  three  months  charged  in  execu- 
tion. It  is  not  enough  that  his  impris- 
onment under  the  execution  and  the 
order  of  arrest,  has  continued  for  three 
months  (!>osaragt.  Delacroix,  I  Abb. 
N.  S.  409). 

2.  Under  the  provisions  of   2  Revised 
Statutes,  556— where  a  defendant  has 
been  arrested  in  the  action,  the  three 
months  within  which  the  plaintiff  must 
charge  him  in  execution,  is  from  the 
last  day  of  the  special  term  for  non- 
enumerated  motions,  following  that  at 
which  judgment  was  obtained  ( Ham- 
Land  agt.  Kane,  1  Abb.  N.  S.  409). 

3.  The  "  team,"   which  the  exemption 
law  exempts  from  sale  on  execution, 
when  owned  by  any  person  being  a 
householder,  or  having  a  family  for 
which  he  provides,  to  the  value  of  not 
exceeding    $250,    includes    any  team 
which  a  householder  or  head  of  a  fam- 
ily may  or  can  use  in  and  about  the 
business  of  providing  for  such  family. 
A  team  may  be  composed  of  one  or 
more  animals  ;  and  Whatever  number 
may  compose  it,  if  within  the  limit  as 
to  value  fixed  by  statute,  it  will  be  ex- 
empt. It  is  sufficient  for  a  party  claim- 
ing the  exemption  of  his  horse  from 
sale  on  execution,  to  show  that  the 
borne  constitutes  his  team ;  that  he  is 
a  householder ;  and  that  his  house 
hold  furniture,  workman's  tools  and 
team,  do  not  in  the  aggregate  exceed 
in  value  the  sum  of  $250.    Upon  these 
facts  being  established,  he  is  entitled 
to  the  exemption  specified  in  the  stat- 
ute (  Wilcox  agt.  Hawley,  31  N.  Y.  E. 
548). 

4.  To  meet  the  objection  urged,  that  a 
team  must  necessarily  consist  of  two 
horses,  it  is  proper  to  ask  the  owner 
of  the  property  claimed  as  exempt, 
whether  one  horse  can  be  used  alone. 
The  exemption  provided  by  the  stat- 
ute, is  not  exclusively  for  the  benefit 
of  the  owner  of  the  property.     It  is 
intended  mainly  for  the  benent  of  the 
family  for  which  he  provides.  Whether 
the  debtor  has  more  or  less  property, 
beyond  the  amount    limited  by  the 
statute,  is  wholly  immaterial  in  deter- 
mining whether  a  team  is  necessary  to 
him.    Hence,  evidence  to  show  that 
the  party  claiming  his  horse  to  be  ex- 
empt, as  being  his    "  team,"    had, 
shortly  before  the  same  was  levied  on, 
owned  two  other  horses  worth  $200, 
and  had  other  property,  which  he  had 
disposed  of,  and  transferred  the  avails 


to  his  wife,  which  she  held  at  the  time 
of  the  levy,  is  improper,  and  should 
be  excluded  (Id). 

EXECUTORS   AND    ADMINISTRA- 
TORS. 

1.  One  of  two  executors  may  maintain 
an  action  hi  equity,  to  call  his  co-exe- 
cutor to  an  account  ( Wood  agt.  Brown, 
34  N.  Y.  R.  337). 

2.  Although    the  complaint  is  inartifi- 
cially  framed  to  compel  an  accounting, 
if  the  facts  stated  plainly  show  that  it 
is  a  case  where  the  defendant  should 
render  an  account,  the  court  may  com- 
pel an  accounting,  under  the  prayer 
for  general  relief  (Id). 

3.  The  creditors,  legatees  and  next  of 
kin,  are  not  necessary  'parties,  except 
in  case  of  a  final  accounting  ( Id). 

4.  Where  the  trusts  under  a  will  vested 
in  the  executor,  are  distinguishable 
from  those  attached  to  his  office,  the 
court    may  dismiss    him    as    to    the 
former,  and  not  as  to  the  latter.    But 
if  one  of  several  executors  is  guilty  of 
misconduct  in  his  dealings  with  the 
estate,  the  court  will   interfere,  in  a 
proper  case,  to  regulate  his  conduct, 
and  compel  him  to  place  the  notes, 
bonds  and  other  securities  in  his  pos- 
session belonging    to  the  estate,  in 
such  custody  as  to  enable  his  co-exe- 
cutors  to  obtain  access  to  the  same  ; 
and  may  direct  the  mode  in  which  he 
shall  co-operate  with  his  co-executors 
in  discharging  his  duties  as  executor 
under  the  will  (Id). 

5.  It  seems,  the  surrogate  is  authorized, 
under  the  statutes  of  this  state,  upon 
an  accounting  by  the  executor,  to  ad- 
minister the  same  remedy  (Id). 

EXTRADITION. 

1.  In  order  to  give  the  governor  of  a 
state  jurisdiction  to  issue  his  warrant 
for  the  rendition,  under  the  constitu- 
tion of  the  United  States,  of  a  fugitive 
from  justice  of  another  state,  the  fu- 
gitive must  be  demanded  by  the  exe- 
cutive of  the  latter  state,  a  copy  of  the 
indictment,  or  affidavit  before  a  ma- 
gistrate, charging  the  offence,  must  be 
produced,  and  such  copy  must  be  cer- 
tified as  authentic  by  the  executive 
(Solomon's  Case,  1  Abb.  N.  S.  347). 

2.  An  affidavit  sworn  before  a  justice  of 
the  peace,  and  a  certificate  by  the  ex- 
ecutive, that  he  is  such  officer,  ar»d 
that  his  attestation  is  in  due  form,  is 
not  sufficient  in  this  respect  (Id). 
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FACTORS. 

1.  Factors  or  commission  merchants,  do- 
ing business  in  the  ordinary  way,  that 
is,  receiving  property  from  the  con- 
signors from  tune  to  tune,  and  making 
sales    and   collections  in    their   own 
names,  placing  the  proceeds  to  their 
own    credit   in   their  bank    account, 
charging  their  commissions  and  pay- 
ments made  on  account  of  the  prop- 
erty— making  remittances  to.  and  ac- 
acepting  and  paying  drafts  of  the  con- 
signors, are  not  liable  to  arrest  in  an 
action  for  moneys  neglected  to  be  paid 
over  to  the  consignors,  on  sales  of 
their  property  (Duguid  agt.  Edwards, 
ante,  254). 

2.  Such  factors  and  commission  mer- 
chants do  not  act  in  a  "  fiduciary  ca- 
pacity," within  the  meaning  of  the 
Code  (§  179,  sub.  2),  but  sustain  the 
relation  of  debtor  and  creditor  to  their 
consignors  (Id). 

FENCES. 

1.  Unless   the    encroachment    upon    a 
highway,  by  fences,  is  such  as  to  con- 
stitute a  private  nuisance,  as  well  as  a 
public  nuisance,  an  individual,  even 
though  he  is  a  commissioner  of  high- 
ways, is  not  justifiable  in  removing  the 
fence  ( Griffith  agt.  McCuUum,  46  Barb. 
561). 

2.  The  remedy  is  given  by  the  provisions 
of  our  highway  statutes  relating  to  en- 
croachments ;  and  to  that  remedy  the 
commissioners  should  resort,  instead 
of  causing  the  fence  to  be  removed 
(Id). 

FIXTURES. 

1.  Nothing  of  a  personal  nature  in  itself 
will   pass    by  a  deed,    unless   it   be 
brought  within  the  denomination  of  a 
fixture,  by  being  in  some  way  perma- 
nently, at  least  habitually,  attached  to 
the  land,  or  some  building  upon  it.  It 
need  not  be  constantly  fastened.    It 
need  not  be  so  fixed  that  detaching  it 
will  disturb  the  earth,  or  rend  any  part 
of  the  building.    "This  doctrine  has 
been  sanctioned  and  sustained  by  re- 
peated adjudications,  holding  that  ma- 
chinery in  cotton  and  other  mills,  not 
attached  to  the  building,  and  capable 
of  removal  without  injury  to  it,  are 
not  fixtures,  but  personal   property 
(Per  MILLER,  J.  Voorhies&gi.  McGin- 
nis,  46  Barb.  242). 

2.  Within  the  principle  decided  in  those 
cases,    planing    machines    and    eaw 
benches,  saws,  shingle  machines,  cop- 


per pipes  for  steaming  hubs,  lathes, 
and  the  appendages  and  attachments 
to  the  same,  placed  on  the  floor  of  a 
steam  mill,  and  affixed  to  the  building 
for  convenience,  the  saw  benches  and 
shingle  machine  being  secured  by 
cleats  to  keep  them  in  position  ;  and 
which  can  be  removed  without  any 
difficulty,  and  without  occasioning  any 
injury  or  damage  to  the  building,  and 
be  placed  elsewhere,  with  an  entire 
adaptation  to  other  localities  ;  have  no 
particular  connection  with  the  inher- 
itance, and  are  not  fixtures,  but  per- 
sonal property.  They  will,  accord- 
ingly, pass  under  a  chattel  mortgage 
thereof,  and  will  not  be  covered  oy  a 
mortgage  of  the  real  estate,  and  the 
mills  in  which  the  property  is  placed 
(Id). 

3.  A  steam  engine  and  boilers  were 
erected  in  a  building  put  up  for  the 
purpose  of  containing  and  using  the 
same,  or  other  like  machinery,  as  an 
auxiliary  to  water,  and  were  placed 
upon  solid  brick  foundations  resting 
upon  the  ground,  excavated  for  that 
purpose.  The  foundations  were  laid 
in  mortar,  built  in  a  permanent  and 
substantial  manner,  and  the  engine 
and  boilers  were  bolted  into  such  foun- 
dations. A  stack  of  brick  chimney, 
one  hundred  feet  high,  was  also  built 
for  the  use  of  such  boilers,  and  was 
used  for  the  boiler  fires.  Said  boilers 
were  of  several  tons  weight,  and  the 
engine,  with  its  iron  bed  plate,  was 
also  of  several  tons  weight.  The  brick 
work  of  the  foundation  for  the  boilera 
was  carried  up  and  laid  over  the  body 
of  the  boilers.  The  engine  and  boilers 
were,  notwithstanding,  capable  of  be- 
ing removed  without  injury  to  the 
walls  of  the  bnilding,  and  without  in- 
jury to  the  foundations  on  which  they 
were  laid,  except  that  the  removal  of 
the  boilers  necessarily  involved  the 
displacement  of  the  bricks  covering 
the  top  of  them  :  Held,  that  the  re- 
moval of  the  boilers  and  engine  did 
not  require  any  such  damage  to  the 
realty,  or  destruction  of  them,  as  to 
cancel,  annul  and  destroy  an  agree- 
ment of  the  owner,  by  which  they 
were  to  remain  personal  property,  and 
were  liable  to  be  taken  away  and  dis- 
posed of  as  such,  by  a  chattel  mortgage, 
in  the  event  of  the  owner's  failure  to 
comply  with  the  terms  of  the  chattel 
mortgage :  Held,  also,  that  the  fact 
that  the  building  was  erected  for  the 
express  purpose  of  enlarging  the  bu- 
siness of  the  owner  of  the  realty,  and 
the  machinrev  adapted  to  it,  could  not 
be  considered"  as  making  any  material 
difference,  so  long  as  the  property 
could  be  removed  without  injury  tc 
the  freehold  (Id). 
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FORECLOSURE  OF  MORTGAGE. 

1.  Where  there  has  been  a  sale  of  mort- 
gaged premises,  pursuant  to  a  power 
under  statute  (3  R.  8.  547,  §  8),  the 
equity  of  redemption  of  the  mortga- 
gor is  thereby  foreclosed ;  though  the 
affidavit  of  the  publication  of  notice 
of  sale,  and  of  the  posting  thereof,  be 
not  made  and  recorded  as  required  by 
statute,  for  twenty  years  thereafter. 
The  right  of  the  mortgagor  to  redeem 
is  terminated  whenever  there  has  been 
a  sale  of  the  mortgaged  premises  reg- 
ularly made,   pursuant  to  the  power 
contained  in  the  mortgage,  or  under 
a  decree  of  sale  ( Tuthitt  agt.  Tracy, 
31  N.  Y.  E.  157). 

2.  Where  a  senior  mortgage  has  been 
foreclosed,  without  making  a  junior 
mortgagee  party  to  such  foreclosure 
suit,  the  junior  mortgagee    may  re- 
deem by  paying  the  mortgage  debt, 
principal  and  interest,  without  paying 
the  cost  of  the  previous  foreclosure. 
The  plaintiff  is  not  affected  by  the 
foreclosure  suit  to  which  he  was  not  a 
party  ;  and  stands  in  relation  to  it,  as 
though  there  had  been  no  such  suit 
( Gage  agt.  Brewster,  31  N.  Y.  E.  218). 

FOREIGN  CORPORATIONS. 

1.  The  members  of  a  foreign  corpora- 
tion are  not  personally  liable,  in  an- 
other jurisdiction,  either  for  its  debts 
or  its  torts,  unless  such  liability  is  im- 
posed by  the  terms  of  its  charter,  or 
in  virtue  of  some  positive  law.     The 
rules  of  state  and  national  comity  are 
subject  to  local  modification  by  the 
law-making  power ;    but   rights  and 
immunities  granted  by  another  gov- 
ernment, so  far  as  they  are  consistent 
with  our  domestic  policy,  and  una- 
bridged by  our  own  legislation,  are 
entitled  to  recognition  and  protection 
in  our  state  tribunals.    As  there  are 
certain  conservative  powers  not  de- 
rived, from  grant,  but  inherent  in  ev- 
ery government,  because  essential  to 
its  existence,  so  there  are  certain  ob- 
ligations springing  from  the  neces- 
sities of  national  intercourse,  and  re- 
cognized by  all  civilized  communities 
in  the  law  of  general  comity  (Merrick 
agt.  Van  Santvoord,  34  N.  Y.  Ji.  208). 

2.  The  recognition  of  the  rights  hither- 
to conceded  in  our  courts  to  foreign 
corporations  is  neither  repugnant  to 
our  policy,  nor  opposed  to  the  spirit 
of  our  legislation  ;  and  no  reason  ex- 
ists for  withdrawing  from  them  the 
benefits  of  the  law  of  comity,  which, 
in  other  sovereignties  are  accorded  to 
our  own  corporations.     The  domicil 


of  a  corporation  is  in  the  legal  juris- 
diction of  its  origin,  and  it  is  in  its 
nature  incapable  of  migration  ;  but 
its  charter  may  confer  powers  without 
territorial  limitation,  and  these  may 
be  exercised  elsewhere,  if  they  are  in 
conflict  with  no  restrictions  of  local  law. 
(Id). 

3.  When  there  are  no  restraints  in  the 
corporate  charter,  in  respect  to  the 
residence  of  its  officers,  or  the  place 
where  the  business  should  be  conduct- 
ed, no  such  restrictions  can  be  im- 
posed by  the  tribunals  of  another  state, 
without  the  sanction  of  the  law-making 

Eower.  A  corporate  franchise  granted 
y  one  state  cannot  be  revoked  or  an- 
nulled by  the  courts  of  another  ;  and 
especially  not  in  a  proceeding  to  which 
the  corporation  is  not  a  party  (Id). 

FORMER  ADJUDICATION. 

1.  Relief  on  habeas  corpus  is  not  to  be 
refused   in  a  proper  case  upon  the 
ground  that  upon  a  prior  writ,  issued 
by  another  judge,  relief  has  been  re- 
fused, if  it  appears  upon  the  second 
application  that  essentially  different 
facts  are  involved  from  those  which 
were  presented  on  the  first  application 
(People  agt.  Kelly.  1  Abb.  Pr.  N.  S. 
432). 

2.  A  judgment  in  favor  of  the  defend- 
ants, in  an  action  to  recover  the  price 
of  goods  sold,  which  proceeded  upon 
the  ground' that  they  were  sold  on  a 
credit  which  had  not  expired  when  the 
action  was  brought,  is  not  a  bar  to  a 
second  action,  brought  after  the  credit 
has  expired.    Where  such  a  judgment 
does   not    affirmatively   disclose    the 
ground  upon  which  it  proceeded,  but 
there  was   uncontradicted   proof  of 
such  unexpired  credit,  and  the  exist- 
ence of  such  credit  was  the  only  ques- 
tion argued  on  submitting  the  case,  it 
will  be  inferred  that  the  judgment 
proceeded  solely  on  that  ground,  alt 
though  evidence  in  support  of  another 
defense  was  given  on  the  trial  ( Wilcox 
agt.  Lee,  1  Abb.  Pr.  Jf.  S.  250). 

FRAUDULENT  REPRESENTATIONS. 

1.  Where  the  common  council  of  the 
city  of  New  York  authorizes  the  comp- 
troller of  the  city  to  settle  a  claim  in 
suit  arising  on  contract,  and  the  comp- 
troller through  the  corporation  coun- 
sel, settles  the  suit  accordingly,  and 
the  referee  to  whom  the  action  was 
referred,  makes  his  report  in  accord- 
ance with  such  settlement,  upon  which 
judgment  is  entered  in  favor  of  the 
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plaintiff  against  the  corporation  ;  there 
being  no  irregularity,  fraud,  collusion 
or  mistake  of  any  facts  shown,  the 
corporation  cannot  set  aside  the 
judgment  and  open  the  cause  for  trial 
at  the  circuit,  merely  because  a  new 
corporation  counsel  believes  a  better 
r<  •:-  u  1 1  could  be  obtained  by  continuing 
the  litigation  to  the  end,  in  the  courts 
(Law  agt.  The  Mayor,  <fcc.,  of  New 
York,  aide,  385). 

2.  The  fact  that  the  plaintiff  is  an  infant' 
and  purchased  partly  on  credit  from  a 
firm  apparently  in  straitened  circum- 
stances, does  not  render  the  sale  void 
in  law  aa  against  the  creditors  of  the 
firm.    Under  such  circumstances,  the 
question  of  fraud  is  one  of  fact,  and 
must  go  to  the  jury    (Matthews  agt. 
liice,  31  N.  Y.  E.  457). 

3.  In  an  action  to  recover  the  price  of 
timber  and  lumber  sold  and  delivered 
by  the  plaintiff  to  the  defendant,  and 
which    the    plaintiff   had    previously 
purchased  of  S.  &  W.,  the  defendant 
offered  to  show  that  the  sale  to  the 
plaintiff,  by  S.  &  W.,  was  made  for  the 
purpose  of  defrauding  the  creditors 
of  S.  &  W.;  that  H.  &  F.  were  their 
creditors,  at  the  time  of  such  sale ; 
and  that  they  had  duly  attached  in 
the  hands  of  the  defendant  the  money 
due  for  such  timber  and  lumber,  in 
an  action  brought  against  S.  &  W., 
and  had  recovered  judgment  and  is- 
sued an  execution  against  them,  to 
the  sheriff,  who,  in  virtue  thereof  and 
of  said  attachment  and  levy,  had  de- 
manded of  the  defendant  the  money 
so  due  for  the  timber  and  lumber,  and 
the  defendant  had  paid  it  over  to  the 
sheriff,  in  satisfaction  of  the  judgment 
and  execution :   Held,  that  this  evi- 
dence was  properly  excluded,  as  being 
immaterial,  and  constituting  no  valid 
defense  to  the  action  ;  the  defendant 
having  no  standing  in  court  which 
would  enable  it  to  litigate  the  question 
of  fraud  in  the  sale  from  S.  &  W.  to 
the  plaintiff.    (E.  DABWIN  SMITH,  J. 
dissented.     (Campbell  agt.  The  Ei-ie 
Railway  Company,  46  Barb.  540.) 

4.  Where  a  vendor,  who  has  been  de- 
frauded in  the  sate  of  his  goods,  pro- 
ceeds to  judgment  against  the  vendee 
upon  the  contract  of  sale,  after  being 
fully  apprised  of  the  fraud,  his  election 
is  determined,  and  he  cannot  after- 
ward follow  the  goods,  or  the  proceeds 
thereof,  in  the  hands  of  third  persons, 
on  the  ground  of  fraud.      Where  a 
principal,  with   full  knowledge  of  a 
fraud,  perpetrated  by  his  agent  in  the 
disposition    of    property    purchased 
with  his  money,  elects  to  prosecute  to 
judgment  for  the  money  so  misappro- 


priated, he  affirms  the  acts  of  hia 
agent,  and  cannot  afterwards  pursue 
the  property  which  he  had  elected  to 
treat  as  that  of  his  agent  (Bank  of 
Beloit  agt.  Beale,  MN.Y.  R.  473). 

5.  Where  a  debtor  transferred,  for  a 
nominal  consideration,  his  real  estate 
to  his  wife  and  children,  yet  continued 
in  possession  of  the  same  without  any 
apparent  change  of  ownership,  and 
continued  in  business,  paying  past 
indebtedness  by  obtaining  new  credit 
and  contracting  new  debts,  until  he 
fails  in  business,  such  transfer  will 
be  deemed  fraudulent  and  void  as  to 
subsequent  creditors.  In  such  case 
the  fraud  consists  in  a  design  to  ob- 
tain credit  by  means  of  continued  pos- 
session and  apparent  ownership,  after 
attempting  to  place  the  legal  title  of 
his  property  beyond  the  reach  of  his 
creditors.  The  fact  that  he  paid  up 
all  indebtedness  existing  at  the  time 
of  the  transfer,  by  means  of  credits 
obtained  afterwards,  is  only  a  transfer, 
and  not  a  payment  of  the  then  exist- 
ing indebtedness  (Savage  agt.  Mur- 
phy, 34  N.  Y.  JK.  508). 


GRANT. 

1.  The  right  which  an   heir  apparent 
possesses  in  the  estate  of  his  father, 
during  the  lifetime  of  the  latter,  is  a 
bare  possibility  coupled  with  no  inter- 
est, and  is  therefore  not  the  subject  of 
a  grant   (Stover  agt.  JSydeshimer,  46 
Barb.  84). 

2.  Although  no  present  or  immediate 
estate  or  interest  will  vest  in  the  gran- 
tee by  virtue  of  an  instrument  pur- 
porting to  convey  the  grantor's  interest 
in  his  father's  estate,  executed  during 
the  father's  lifetime,  yet  if  made  bona 
fide  and  for  a  valuable  consideration, 
such  an  instrument  may  be  regarded 
as  a  contract,  which  a  court  of  equity 
will  protect  and  enforce  after  the  fa- 
ther's death,  as  against  the  claims  of 
the  grantor's  creditors  (Id). 

GROWING  CROPS. 

1.  On  land  of  deceased,  at  time  of  hia 
death,  go,  primarily,  to  the  executor, 
to  pay  debts  and  legacies,  Ac. ;  but  if 
not  needed  for  such  purpose,  they  go 
to  the  beneficiary  under  the  will  ( Brad* 
ner  agt.  Faulkner,  34  N.  Y.  M.  347). 

GUARANTY. 

1.  A  maker  of  a  promissory  note,  pro- 
curing a  guaranty  by  false  representa- 
tions, the  guarantor  is  liable  upon  his 
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guaranty  to  the  payee  thereof  who 
took  it  in  good  faith  and  for  value 
(Me  Williams  agt.  Mason,  31  N.  Y.  R. 
294). 

GUARDIAN. 

1.  A  settlement  made  by  the  guardian 
.  of  infants,  which  is  clearly  just  and 
advantageous  to  the  infants,  is  bind- 
ing upon  them,  and  a  court  of  equity 
will  enforce  it,  if  clearly  made  for  their 
benefit  (Matter  of  Livingston,  Court 
of  Appeals,  ante,  20). 

HABEAS  CORPUS. 

1.  Where  the  return  to  a  habeas  corpus 
shows  a  detainer  under  legal  process, 
the  only  proper  points  for  examination 
are  the  existence,  validity  and  present 
legal   force  of   the   process ;    except 
where,  in  commitments  for  criminal 
matters,  the  court  or  officer  hearing 
the  habeas  corpus,  is  invested  with  re- 
visory or  corrective  jurisdiction  over 
the  court  or  officer  commanding  the 
imprisonment,  and  with  a  jurisdiction 
also  over  the  offense  or  subject  matter 
of  the  commitment,  in  which  case  the 
facts  constituting  the  grounds  of  the 
commitment  may  be  reviewed.     The 
habeas  corpus  cannot  have  the  force 
and  operation  of  a  writ  of  error,  or  a 
certiorari;   nor  is    it  designed  as  a 
substitute  for  either.    It  does  not,  like 
them,  deal  with  errors  or  irregularities, 
whicia  render  a  proceeding  voidable 
only  ;  but  with  those  radical  defects, 
which  render  it  absolutely  void.    Ille- 
gality, signifies  that  which  is  contrary 
to  tlie  principles  of  law,  and  denotes 
"  a  complete  defect  in  the  proceed- 
ings."   Hence,  where  a  defendant  has 
been  arrested  a  second  time,  after  a 
discharge  and  exoneration  for  impris- 
onment from  the  same  cause  in  an- 
other action,  he  maybe  discharged  on 
habeas  corpus,  notwithstanding  relief 
might  be  had,  on  motion,  in  the  court 
from  which  the  process  was  issued 
(People  agt.  Kelly,  1  Abb.  N.  8.  432). 

2.  Where  the  return  to  a  writ  of  habeas 
corpus  shows  a  regular  execution  is- 
sued upon  the  judgment  of  a  compe- 
tent tribunal,  and  such  return  is  not 
traversed  or  denied  in  the  manner  re- 
quired by  law   (3  R.  8.  5th  ed.  8 

§  64),  evidence  to  contradict  the  return 
is,  nevertheless,  admissible  if  no  ob- 
jection is  made  at  the  time,  that  no 
traverse  has  been  interposed  ( The 
People  ex  rel.  Waldron  agt.  Carperder, 
46  Barb.  619). 

3.  And  if  such  evidence  is  offered,  and 
considered  by  the  judge,  and  his  de- 


cision has  been  rendered  thereon  with- 
out objection,  it  will  be  too  late  for  the 
defendant  to  raise  the  objection  on  a 
certiorari  to  review  the  proceedings 
before  the  judge  (Id). 

HIGHWAYS. 

1.  The  8th  section  of  the  act  of  1847 
(Laws  of  1847,  p.  584),  which  provides 
for  the    appointment  of  referees  to  • 
hear  and  determine  appeals  from  or- 
ders of  commissioners  of  highways, 
laying  out,  altering,  &c.,  or  refusing 
to  lay  out  or  alter  any  road,  and  de- 
clares that  the  referee  "  shall  possess 
all  the  powers,  and  discharge  all  the 
duties  Heretofore  possessed  and  dis- 
charged by  the  three  judges,"  virtual- 
ly revived  §  91  of  the  Revised  Statutes 
(1  R.  8.  519),which  had  been  repealed 
by  chapter  180  of  the  laws  of  1845 ; 
and  places  the  referees  in  the  same 
position  as  the  judges  were  in,  under 
that  provision  ( Terpening  agt.  Smith. 
46  Barb.  207). 

2.  Consequently,  upon  an  appeal  from 
an  order  of  commissioners  of  high- 
ways, refusing  to  lay  out  a  highway, 
the  referees  appointed  by  the  county 
judge  to  hear  and  determine  the  same, 
must  give  three  days  notice,  in  wri- 
ting, to  the  occupant  of  land  through 
which  the  road  is  contemplated,  of  the 
time  and  place  at  which  they  will  meet 
to  determine  the  appeal.    Unless  such 
notice  is  given,  an  order  made  by  the 
referees,  reversing  the  decision  of  the 
commissioners  will  be  void,  and  will 
furnish  no  justification  for  an  entry 
upon  the  land,  by  a  person  claiming 
that  the  same  is  a  public  highway, 
duly  laid  out  by  the  referees  (Id). 

3.  Where  R.,  the  owner  of  land  adjoin- 
ing a  highway,  had  acquiesced  in  tho 
use  of  the  highway  as  such,  by   the 
people,  about  fifteen  years,  when  he 
sold  the  land  to  the  defendant,  who 
purchased,  with  knowledge  of  all  the 
facts,   and  as  overseer  of  highways, 
had  not  only  worked  the  road  as  a  pub- 
lic highway,  but  consented  to  the  ex- 
penditure of  $200  by  the  town  upon  it, 
before  he  purchased  the  land  :    Held, 
that  he  had  no  right  afterwards,  to 
obstruct  the  highway,  and    prevent 
public  travel  upon  it,  on  the  ground 
that  the  damages  occasioned  by  the 
laying  out  and  opening  of  tho  same 
had  not  been  legally  assessed  : 

4.  Held,  also,  that  these  circumstances 
amounted  to  a  waiver  by  the  owners 
of  the  land,  of  the  right  to  have  their 
damages  assessed  before  the  highway 
should  be  opened,  or  worked  or  used 
(Cliapman  agt.  Gates,  46  Barb.  313). 
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5.  And  that  the  prohibition  revived  by 
the  act  of  December  14, 1847  (Laics  of 
1847,  vol.  2,  p.  588,  §  22),  against  the 
opening,  working  or  using  of  a  high- 
way, before  the  damages  sustained  by 
the  owners  of  the  laud  through  which 
it  is  laid  out,  are  assessed,  did  not  jus- 
tify the  defendant  in  obstructing  the 
highway ;  and  that  he  was  estopped  by 
the    facts    and    circumstances,  from 
shutting  it  up ;  the  highway  having 

'  been  opened,  and  worked  and  used, 
when  there  was  no  such  prohibition 
(Id). 

6.  If  the  owner  of  land  taken  for  a  high- 
way has  a  right  to  damages,  it  is  the 
duty  of  the  commissioners  of  high- 
ways to  apply  to  the  county  court  for 
the  appointment  of  commissioners  to 
assess  such  damages.     And  if  they 
xefuae  to  discharge  that  duty,  they 
may  be  compelled  to  perform  it  by 
mandamus.    The  owner  of  land  can- 
not obstruct  the  highway,  and  prevent 
the  public  from  traveling  it,  until  his 
damages  are  assessed  (/</). 

7.  In  an  action  by  commissioners    of 
highways  to  recover  penalties  for  ob- 
structing a  highway,  it  is  unnecessary 
for  the  plaintiffs  to  show  that  all  the 
preliminary  steps  to  the  laying  out  of 
the  road  were  taken.    They  are  not 
bound  to  produce  any  record  of  the 
highway,  but  are  entitled  to  recover 
upon  proof  that  the  highway  had  been 
worked  and  used  by  the  people  as  a 
public  highway,  aiid'regarded  as  such 
for  fifteen  years  before  the  defendant 
oustructed  it  (Id). 

8.  It  is  the  duty  of  referees  appointed 
by  a  county  judge,  upon  an  appeal 
from  the  determination  of  a  commis- 
sioner of  highways  in  laying  out  a 
highway,  to  be  sworn,  before  proceed- 
ing to  hear  the  appeal :  and  the  par- 
ties have  a  right  to  presume  that  they 
have  performed  that  duty,  and  cannolt 
be  charged  with  notice  of  their  neg- 
lect ( The  People  ex  rel.  The  Commis- 
sioner of  Highways  of  the  Town  of  Co- 
hocton  agt.  Connor,  46  Barb.  333). 

9.  The  statute  having  declared,  in  effect, 
that  until  the  referees  are  sworn,  they 
are  incompetent  to  do  any  other  act  as 
referees  ;  taking  the  requisite  oath  is 
an  act  necessary  to  give  them  jurisdic- 
tion to  proceed  in  the  discharge  of 
their  duties ;  and  the  omission  to  do 
so  will  render  all  their  acts  coram  non 
judice,  and  void  (Id). 

10.  The  parties  to  the  proceedings  have 
no  right  to  waive  such  an  irregularity 
as  the  omission  of  the  referees  to  be 
sworn  (Id',. 


11.  There  is,  or  maybe,  a  wide  differ- 
ence between  an  encroachment  upon 
a  highway  by  fences,  and  a  public  nu- 
isance.   Every  encroachment  is  not  a 
nuisance.    A  nuisance  must  be  some- 
thing that  annoys  the  public  ( Griffith 
agt.  McCuUum,  46  Barb.  561;. 

12.  If  the  encroachment  by  fences,  upon 
the  highway,  is  of  such  a  nature  that 
no  one  in  using  the  highway  is  incom- 
moded, then  it  is  not  a  nuisance  (Id). 

13.  The  Bevised  Statutes  establish  no 
rule  or  law  for  the  discontinuance,  by 
non-user  of  a  highway  once  established'. 
The  only  means  by  which  such  discon- 
uance  could  be  effected  were  by  non- 
user  for  a  period  of  twenty  years,  or 
by  such  an  entire  and  absolute  aban- 
donment, as  could  leave,  under  the 
circumstances,  no  question  of  intent 
(Amsbey  agt.  Hinds,  46  Barb.  622). 

14.  An  abandonment  can  only  be  predi- 
cated upon  the  acts  of  those  entitled 
to  the  easement  (Id). 

15.  In  respect  to  a  public  highway,  the 
public  alone,  can  work  an  abandon- 
ment by  acts  of  obstruction.    One  in- 
dividnal  cannot  do  it ;  least  of  all  the 
person  from  whom  the  easement  is 
due  (Id). 

16.  The  second  section  of  the  act  of 
1861,  to  amend  the  Bevised  Statutes 
in  respect  to  highways  (Laics  of  1861, 
p.  709),  by  its  terms,  limits  the  pro- 
visions of  the  act  to  "every  puolic 
highway  and  private  road,  laid  out 
and  dedicated  to  the  use  of  the  public 
within  the  last  six  years,"  &c  (Id). 

17.  This  limitation  applies  to  the  whole 
act.    It  does  not,  however,  change  the 
law  as  contained  in  the  Bevised  Stat- 
utes (2  R.  S.  405,  §  133),  except  in  two 
points,  viz :  first,  in  making;  it  neces- 
sary to  open  and  work  a  private  way, 
as  well  as  a  public  highway,  within  six 
years  after  it  has  been  laid  out,  or  it 
shall  cease  to  be  a  road  for  any  pur- 
pose ;  and  secondly,  in  providing  that 
"  all  highways  that  have  ceased  to  be 
traveled  or  used  as  highways  for  six 
years,  shall  cease  to  be  a  highway  for 
any  purpose"  (Id). 

18.  The  limitation  of  the  second  section 
prevents  the  application  of  that  law  to 
a  case  where  a  road  had  been  a  public 
highway  by  user,  up  to  1844,  when  it 
was  shut  up  for  a  period  of  over  six 
years,  when  it  was  again  opened,  and 
had  since  been  used  by  the  public, 
down  to  the  time  of  the  trial  m  1865 
(Id). 

19.  Accordingly  :  held,  that  an  action  of 
tresspass  would  not  lie  against  an  in- 
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dividual  for  breaking  down  and  remo- 
ving a  fence  across  such  a  road  or 
•way,  passing  through  the  plaintiff's 
farm,  and  traveling  thereon  ;  where  it 
was  not  claimed  that  there  had  been  a 
non-user  for  twenty  years.  (BALCOM, 
J.  dissented.)  (Id.) 

HUSBAND  AND  WIPE. 

1.  There  is  nothing  growing  out  of  the 
relation  of  husband  and  wife,  which 
prohibits  the  wife  from  acting  as  the 
agent  of  her  husband  ;  and  if  her  acts 
be  approved  by  the  husband,  such  ap- 
proval is  equivalent  to  an  original  au- 
thority    (Berwick   agt.    Dusenberry, 
ante,  348). 

2.  When  the  act  done  for  another  is  ap- 
parently for   his  benefit,   slight  evi- 
dence should  serve  to  establish  a  rati- 
fication (Id). 

3.  Where,    during    the   husband's   ab- 
sence, his  wife  without  his  authority, 
hired  a  house  for  one  year,  the  rent 
payable  monthly  in  advance,  and  en- 
tered into  possession  thereof  on  the 
1st  of  May,  and  on  the  6th  of  May  the 
husband  returned,  and  resided  in  the 
house  with  his  wife  until  the  24th  of 
May,  when  he  paid  the  rent  for  the 
month  of  May,  and  moved  out : 

4.  Held,  that  the  husband,  the  defend- 
ant, was  liable  for  the  rent  of  the  prem- 
ises for  the  whole  term.    If  the  de- 
fendant  intended   to    object   to  the 
hiring  by  his  wife,  on  the  ground  that 
she  had  no  authority,  he  should  have 
acted  promptly ;  his  delay  was  a  rati- 
fication of  her  conduct  (Id). 

5.  Under  the  statutes  of  this  state,  pro- 
viding that  when  a  man  having  a  fam- 
ily, shall  die,  leaving  a  widow,  or  a 
minor  child  or  children,  certain  pro- 
perty shall  not  be  deemed  assets,  but 
shall  be  included  and  stated  in  the  in- 
ventory, without  being  appraised,  and 
that  it  there  be  a  widow  and  no  minor 
child,  it  shall  belong  to  the  widow. 
(2  It.  S.  83,  §5  9,  10 ;  Laws  of  1842,  ch. 
157,  §  2. )     The  title  of  the  widow  to 
such  exempted  property,  where  there 
is  no  minor  child,  is  ab'solute,  on  the 
death  of  her  husband,  not  only  as 
against  creditors  and  next  of  kin,  bul 
as  against  legatees,  subject  only  to  the 
right  of  the  executor  or  administrator 
to  take  possession  of  the  property  for 
the  purpose  of  including  and  stating 
it  in  the  inventory  ( Vedder  agt.  Sax- 
ton,  46  Barb.  188). 

6.  The  effect  of  these  statutes  is  to  give 
to  the  wives  of  persons  owning  per- 
sonal property  of  the  character  speci 


fled  therein,  a  contingent  interest  in 
so  much  thereof  as  the  statutes  spe- 
cify, dependent  only  on  their  surviving 
their  husbands,  and  the  property  re- 
maining undisposed  of  by  the  hus- 
bands while  living  ( Id). 

1.  A  husband  can  no  more  divest  his 
wife  of  this  contingent  interest,  by 
will,  than  he  can  divest  her  of  dower 
in  his  real  estate  (Id). 

B.  And  inasmuch  as  the  articles  exempt- 
ed by  statute,  for  the  benefit  of  the 
widow,  are  not  the  subject  of  dower, 
or  bequest  by  the  husband,  the  court 
will  not  deem  him  to  have  included 
them  by  intent,  in  a  clause  of  his  will 
giving  to  his  wife  the  use  and  profits 
of  "  all "  his  "  estate,  both  real  and 
personal,  for  her  support  through  her 
life."  But  he  will  be  considered  as 
having  meant  merely  all  that  he  had 
the  power  to  dispose  of ;  and  the  ex- 
empt property  as  not  being  included 
(Id). 

9.  Accordingly,  if  the  wife  in  such  a  case, 
transfers  to  another  "  ah1  the  personal 
estate  given,  devised  or  bequeathed  to 
her,"  in  the  will  of  her  deceased  hus- 
band, the  transfer  cannot  be  applied 
to  the  exempt  articles,  because  they 
are  not  to  be  deemed  given,  devised 
or  bequeathed,  in  the  will,  but  as  pass- 
ing to  the  widow  by  force  of  the  stafr- 
ute  (Id). 

10.  Where  the-  transfer  contained  this 
clause  :    "  It  is  understood  that  this 
grant  is  intended  to  convey  all  the  es- 
tate and  interest  in  said  farm,  belong- 
ing to  the  said  parties  of  the  first  part, 
or  to  either  of  them,  whether  derived 
from  said  will  or  otherwise  : "    Held, 
that  this  must  have  been  intended  to 
operate  on  the  widow's  right  of  dower, 
and  showed  that  the  parties,  In  the 
prior  descriptions  of  the  property  con- 
veyed, had  m  mind  such  as  passed  by 
the  will,  and  not  distinctively  of  the 
farm  and  personal  property  of  the  tes- 
tator (Id). 

11.  And  that  this  addition  of  an  interest 
in  the  real  estate,  not  derived  from  the 
will,  showed  an  intent  not  to  include 
in  the  transfer  any  interest  in  the  per- 
sonal property  not  derived  from  the 
will  (73). 

12.  A  widow  does  not,  by  accepting  a 
provision  in  her  husband's  will  in  her 
favor,  renounce  the  statutory  allow- 
ance.   There  is  no  incongruity  in  her 
holding  both  what  the  law  and  will  re- 
spectively give  her  (Id). 
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INDEMNITY. 

1.  Where  the  covenant  is  one  of  general 
indemnity  merely  against  claims  and 
suit*,  want  of  notice  of  an  existing 
suit  against  the  principal  does  not  go 
to  the  cause  of  action,  but  the  judg- 
ment is  prima  facie  evidence  only 
against  the  indeinnitor  ;  and,  in  a  suit 
upon  his  covenants,  he  may  be  let  in 
to  show  that  the  principal  had  a  good 
defense,  which  he  neglected  to  make, 
to  defeat  the  judgment ;  or  that  the 
judgment  was  obtained  by  fraud  or 
collusion,  &c.  The  same  rules,  in 
respect  to  notice,  which  apply  to  the 
indemnitor,  apply  also  to  his  sureties 
(Bridgeport  Fire  and  Marine  Insur- 
ance Co.  agt.  Wilson,  34  N.  Y.  R.  275). 

INDICTMENT. 

1.  In  an  indictment  for  obtaining  money 
by  false  pretenses,  it  is  sufficient  to 
state,  negate,  and  prove  one  false  pre- 
tense ;  and  the  materiality  and  influ- 
ence of  such  pretense  is  a  question 
for  the  jury,  unless,  upon  the  face  of 
the  indictment,  the  pretense  appears 
clearly  to  be  immaterial.    It  is  suffi- 
cient if,  upon  the  face  of  the  indict- 
ment, a  false  pretense  is  alleged  which 
is  capable  of  defrauding  by  inducing  a 
credit,  &c.  (PerVfniQHT,  </.,  Thomas 
aet.  Tlie  People,  34  N,  Y.  R.  351). 

2.  Two  jointly  indicted  for  an  offense 
admitting  of  different  degrees  may  be 
convicted  of  different  degrees  of  the 
offense  (Kline  agt.  The  People,  31  N. 
Y.  R.  229). 

8.  When  the  accused  is  indicted  in  the 
countv  where  he  is  apprehended,  for 
an  unlawful  marriage  in  another  coun- 
ty, the  indictment  must  show  his  ap- 
prehension in  the  county  in  which  he 
is  indicted;  that  being  a  fact  indis- 
pensable to  authorize  the  court  of 
sessions  of  the  latter  county  to  try 
the  accused  (Houser  agt.  The  People, 
46  Barb.  33). 

4.  It  is  not  enough  that  this  jurisdic- 
tional  fact  is  stated  in  the  caption  to 
the  indictment  or  record  of  convic- 
tion, for  the  reason  that  it  is  not  a 
fact  of  which  the  court  of  sessions  can 
take  judicial  notice  ( Id). 

5.  The  omission  of  such  an  averment,  in 
the  indictment,  is  not  a  defect  of  form, 
but  of  substance.    It  is  a  material  de- 
fect, and  is  not  cured  by  the  statute. 
(3  R.  S.  5th  ed.  p.  1019.)  ( Id.) 

INJUNCTION. 

1.  While  an  injunction  remains,  it  must 
be  obeyed,  and  it  is  no  answer  to  a 


charge  of  violation,  that  the  injunc- 
tion ought  not  to  have  been  granted, 
or  that  it  restrained  acts  which  were 
proper  in  themselves,  and  which  were 
improvidently  restrained  (Peck  agt. 
Yarks,  ante,  408). 

2.  Where  an  injunction  order  improperly 
restrains  certain  acts  of  the  defend- 
ant, and  during  its  continuance  these 
acts  are  performed  by  the  defendant 
in  technical  violation  of  the  injunction, 
but    subsequently  the    injunction  is 
modified  so  as  to  dispense  with  the 
clause   improperly   restraining    such 
acts,  an  attachment  for  such  violation 
of  the  injunction,  applied  for  and  is- 
sued after  the    modification    of   the 
injunction  cannot  be  sustained  (Id). 

3.  This  is  upon  the  general  principle 
that  an  injunction,  which  is  but  an 
order  of  the  court,  can  have  no  more 
force  or  extended  operation  after  it  is 
set  aside  or  modified,  than  a  statute 
repealed  or  modified,  in  regard  to  acts 
previously  done  (Id.) 

4.  To  make  a  person  who  is  not  a  party 
to  the  action  or  named  in  the  injunc- 
tion order,  liable  for  disobeying  such 
injunction,  on  the  sole  ground  that  he 
is  an  agent  or  servant  of  the  defend- 
ant, such  person  should  bear  such  a 
relation  to  the  defendant  as  will  ena- 
ble the  latter  to  control  his  action  in 
regard  to  the  subject  matter  of  the 
injunction    (Battermann   agt.  Finn, 
ante,  501). 

5.  Bona  fide  lessees  of  a  water  power, 
who  are  not  made  parties  to  the  ac- 
tion, are  not  liable  in  damages  for 
disobeying  an  injunction  against  their 
lessor,  to  restrain  him,  his  servants 
and  agents,  from  an  injurious  flow  of 
water  upon  the  plaintiff's  premises, 
upon  the  ground  that  they  act  as  the 
servants  and  agents  of  the  defendant 
—the  lessor  (Id). 

6.  It  is  an  established  rule,  with  very 
few  exceptions,  that  a  landlord  is  not 
answerable  to  third  parties  for  injuries 
resulting  from  the  wrongful  or  negli- 
gent acts  of  the  tenant  (Id). 

7.  The  remedy  by  injunction  is  extraor- 
dinary, and  should  only  be  resorted  to 
where  there  is  a  clear  right,  as  there 
is  much  greater  reason  to  apprehend 
that  irreparable  injury  will  oe  pro- 
duced by  its  too  frequent  use,  rather 
than  from  the  too  frequent  denial  of 
this  remedy  (Id). 

8.  Where  the  conditions  of  dissolution 
of  a  partnership  were  such  that  the 
retiring  partner  had  the  right  to  open 
and  attend  to,  for  his  own  benefit,  let- 
ters thereafter  addressed  to  the  late 
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firm,  upon  certain  subjects  of  busi- 
ness :  Held,  thai  the  mere  fact  that  he 
opened,  and  answered,  in  his  own 
name,  and  for  his  own  benefit,  two 
fictitious  or  "  decoy"  letters,  addressed 
to  the  late  firm  at  the  instance  of  the 
plaiutiff,  their  successor,  and  purport- 
ing to  be  upon  business  which  the 
former  had  not  the  right  to  attend  to, 
did  not  authorize  the  court  to  inter- 
fere by  action  and  injunction  ( White 
agt.  Jones,  1  Abb.  2f.  S.  828). 

9.  An  injunction  will  not  lie  at  the  suit 
of  the  owner  of  a  wharf  or  bulkhead, 
having  a  mere  easement  in  the  nature 
of  wharfage,  in  respect  to  the  land 
under  water  in  front  thereof,  to  pre- 
vent the  erection  of  a  pier  or  wharf  by 
an  adjoining  owner,  under  the  sanc- 
tion of  public  authority.     If  injured 
by  such  erection,  his  remedy  is  by  an 
action  for  damages  for  the  obstruction 
of  his  easement ;  or,  if  he  can  show 
title  to  the  land  on  which  the  erection 
is  made,  by  an  action  to  recover  pos- 
session thereof.    (Taylor  agt.  Brook- 
man.)    (Id.  169.) 

10.  The  court  will  not,  upon  a  prelimi- 
nary injunction,    decide    a    question 
involving   a   forfeiture    of   corporate 
rights ;  nor  usually  grant  a  prelimi- 
nary injunction  if  there  is  to  be  a  trial 
involving  such  important  rights,  un- 
less it  appears  from  the  papers  before 
the  court  that  serious  injury  will  follow 
the  refusal  of  it.   (People  agt.  Harlem 
Bridge  Co.)     (Id.  169,  note.) 

11.  In  a  suit  brought  by  a  trustee  of  a 
corporation,  under  the  statute  confer- 
ring equity  jurisdiction  over  corpora- 
tions and  their  managers,  trustees  and 
officers  in  certain  cases  (2  It.  8.  462, 
463,  §§  33,  35),  against  his  co-trustees, 
to  compel  them  to  account  for  and  pay 
to  the  company  its  money,  which  he 
alleges  they  have  lost  and  wasted,  and 
converted  to  their  own  use,  an  injunc- 
tion will  not  be  granted  restraining 
the  defendants  from  acting  as  trustees, 
and  from  managing,  controlling  or  in- 
terfering with  the    affairs,  property, 
assets,  &c.,  of  the  corporation,  from 
receiving  any  of  such  property,  &c., 
and  from  consenting  to  be  voted  for, 
or  to  be  elected,  as  trustees,  or  from 
acting  as  trustees  on  such  re-election  ; 
where  the  action  is  not  brought  to 
procure  a  dissolution  of  the  corpora- 
tion or  distribution  of  its  assets,  and 
the  plaintiff  does  not  ask  for  a  receiv- 
er, and  the  complaint  contemplates 
the  continuance  of   the    corporation 
and  of  its  legitimate  business  and  op- 
erations. (G.  G.  BAENABD,  J.  dissented, 
Latimer  agt.  Eddy,  46  Barb.  61). 


12.  Though  the  court  may  possess  the 
power  to  restore'  and  continue  a  pre- 
liminary injunction  granted  in  such  a 
case,  which  restrains  the  defendants 
from  acting  as  trustees,  it  will  not  be 
exercised  unless  a  receiver  can  be  ap- 
pointed ;  a  receiver  being  necessary  to 
preserve  the  property  of  the  corpora- 
tion and  to  protect  the  interests  of  the 
stockholders,  and  of  the  creditors  of 
the  corporation  (Id). 

13.  A  plaintiff  asking  for  an  injunction 
to  restrain  the  owner  of  a  building 
situated  upon  the  bank  of  a  river  from 
erecting  a  foundation  wall  for  the  sup- 
port of  such  building,  on  the  ground 
that  such  building  and  wall  will  pro- 
ject into  the  channel  of  the  river  and 
interrupt  the  natural  flow  of  the  water, 
and  thus  cause  a  public  nuisance,  must 
affirmatively  establish  the  fact  that  a 
nuisance  will  be  created  by  the  com- 
pletion of  the  wall,  with  clearness  and 
reasonable  certainty,  or  he  will  not  be 
entitled  to  that  species  of  relief.    It  is 
not  enough  to  make  out  a  doubtful  or 
possible  case  of  danger ;  but  the  dan- 
ger apprehended  must  appear  to  be 
imminent,  and,  in  the  natural  course 
of  events,  clearly  impending,  and  the 
mischief  in  its  nature  and  character 
irreparable  ( The  City  of  Rocliestei'  agt. 
Erickson,  46  Barb.  92). 

14.  If  it  appears,  in  such  a  case,  with 
reasonable    clearness   and    certainty, 
that  the  wall,   and    the  building  of 
which  it  is  to  form  a  part,  occupies  or 
is  designed  to  occupy  any  portion  of 
the  bed  of  the  river,  and  will  naturally 
and  necessarily  obstruct  the  natural 
flow  of  water  in  the  channel,  and  in 
this  way  contribute  in  any  considera- 
ble and  appreciable    degree    to    the 
overflow  or  the  river  banks,  at  that 
point,  in  periods  of  high  water,  it  is  a 
public  nuisance,  and  the  right  to  an 
injunction,  at  the  suit  of  the  city  cor- 
poration, clear    and   unquestionable. 
And  this  although  the  wall  about  to 
be  erected  is  not  designed  to  be  con- 
structed as  formerly,  at  right  angles 
with  the  stream,  so  as  to  form  a  direct 
obstruction  to  the  flow  of  water  on  the 
upper  side,  but  diagonally,  so  that  the 
current  coming  against  it  would  be 
deflected  instead  of  obstructed  ;  thus 
interrupting  the  flow  of  the  water  to 
the  least  extent  possible  without  the 
removal  of  the  entire  building  and  its 
foundations.    A  river  flowing  through 
a  populous  city,  subject  to  sudden  and 
extraordinary  additions  to  its  average 
volume,  should  be  allowed  to  pass  free 
from    obstruction ;    and   its   natural 
channel  should  be  guarded,  with  extra- 
ordinary vigilance,  against  encroach- 
ments ;  and  the  law  should  freely  lend 
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all  its  powers  to  prevent  or  remove 
every  real  encroachment,  when  made 
or  attempted  (Per  JOHNSON,  J.,  Id.) 

See  TAXES  AND  ASSESSMENTS,  2,  3. 
See  RAILROADS,  28. 

INSOLVENT  DEBTORS. 

1.  What  is  insolvency  ?    It  is  true  that 
"  insolvency  "  and  "  inability  to  pay," 
are  synonymous ;  but  solvency  does 
not  mean  ability  to  pay  at  all  times, 
under  all  circumstances,  and  every- 
where,  on  demand  ;  nor  does  it  re- 
quire that  a  person  should  have  in  his 
possession  the  amount  of  money  ne- 
cessary to  pay  all  claims  against' him. 
Difficulty  in    paying    particular    de- 
mands is  not  insolvency : 

2.  Held,  that  the  insolvency  of  the  part- 
nership in  this  case  was  not  so  clearly 
made  out  as  to  warrant  any  interfe- 
rence by  the  court  (  Walkenshaw  agt. 
Perzel,  aide,  233). 

See  ASSIGNMENT  FOB  THE  BENEFIT  OF 
CREDITORS. 

INSURANCE. 

1.  Where  a  policy  of  insurance  upon  a 
stock    of    merchandise    covered    the 
goods  sold  but  not  delivered,  and  its 
printed  conditions  provided  that  "  in 
case  of  any  transfer  or  termination  of 
the  interest  of  the  insured  in  the  pro- 
perty, by  sale  or  otherwise,    *    *    * 
the  policy  shall  be  void ;"  and  "  that 
in  case  of  any  sale,  alienation,  trans- 
fer or  change  of  title  in  the  property 
insured,    *    *    *    or  of  any  individ- 
ual interest  therein,  such  insurance 
shall  be  void ;  and  the  entry  of  the 
foreclosure  of  a  mortgage,  or  the  levy 
of  an  execution,  or  an  assignment  for 
the    benefit   of    creditors,    shall    be 
deemed  an  alienation  of  the  property:" 
Held,  that  the  giving  of  a  chattel  mort- 
gage upon  the  goods,  without  parting 
with  the  possession,  or  the  right  to  pos- 
session, did  not  avoid  the  policy.    The 
words  "  sale,  alienation  and  transfer," 
should  be  construed  to  mean  some  act 
which  divests  the  title  absolutely  ( Van 
Deusen  agt.  The  Charter  Oak  Fire  and 
Marine  Insurance  Company,  1  Abb. 
N.  S.  349). 

2.  If  insurers,  having  insured  one  who 
has  a  special  property  in  goods,  for  ac- 
count of  whom  it  may  concorn,  after 
a  loss  and    abandonment,  intervene 
and  recover  a  part  of  the  goods,  as 
they  have  a  right  to  do.  and  receive 
the  proceeds,   without  knowing   the 
owner,  and  are  subsequently  sued  by 


the  owner  for  money  received,  they 
are  not  liable  for  interest  for  the  period 
before  they  had  notice  of  his  claim  ; 
and  in  such  action  the  neceusa<-y 
expenses  of  the  defendants,  paid 
in  recovering  and  selling  the  goods 
insured,  are  to  be  allowed  to  the 
defendants,  to  be  deducted  from  the 
proceeds  (Robinson  agt.  Corn  jRc- 
change  Insurance  Company,  1  Abb.  N. 
8.  186). 

3.  Where  insurers  received  and  exam- 
ined the  proofs  of  loss  presented  by 
the  insured,  and  in  answer  to  the  sub- 
sequent inquiries  on  his  part,  whether 
there  were  any  further  proofs  that  he 
could  show,  or  anything  further  was 
wanted  of  mm,  answered  that  there 
was   not,  and  afterwards  offered  to 
compromise    the  claim,   but  without 
making  any  objection  to  the  proofs  : 
Held,  that  they  could  not  defeat  his 
action  on  the  policy,  by  objecting  that 
the  magistrate's  certificate,  which  the 
policy  required  should  accompany  the 
proofs  of  loss,  was  never  served  on 
them  ( Van  Deusen  agt.  The  Charter 
Oak  Fire  and  Marine  Insurance  Co. 
1  Abb.  N.  S.  349). 

4.  A  testator,  by  his  will,  gave  an  annu- 
ity of  $150  a  year  to  S.  M.,  for  her  sup- 
port, and  directed  that  she  should  also 
be  furnished  with  comfortable  house 
room,  to  keep  house  in,  by  herself.  In 
an  action  to  obtain  a  judicial  construc- 
tion of  the  will,  it  was  referred  to  a 
master  to  ascertain  what  house  or  part 
of  a  house  belonging  to  the  testator's 
estate,  was  suitable  and  proper  to  be 
set  apart  for  the  use  of  S.  M.,  during 
her  me.    Such  a  house  being  designa- 
ted, S.  M.  took  possession  thereof,  and 
continued  to  occupy  the  same.    The 
executors  were  authorized,  by  a  de- 
cree of  the  court,  to  pay  the  necessary 
taxes,  insurance,  &c.,  upon  the  house. 
They  obtained  a  policy  of  insurance 
upon  the  house  for  $800,  in  the  name 
ot  L.,  as  executor,  and  paid  the  pre- 
miums out  of  the  funds  of  the  estate. 
The  dwelling  house  being  destroyed 
by  fire,  while  it  was  occupied  byS.  M., 
the  insurers  paid  the  insurance  money 
to  L.,  as  executor.    In  an  action  by 
the  residuary  legatees  against  the  ex- 
ecutors, to  recover  such  money:  Held, 
that  the  estate  being  charged  with  the 
expense  of  providing  a  residence  for 
S.  M.,  was  directly  interested  that  she 
should  continue  to  occupy  the  premi- 
ses, instead  of  the  executors  being 
compelled  to  procure  for  her  house 
room  elsewhere,  at  the  expense  of  the 
estate.    That  the  estate  nai,  there- 
fore, an  interest  which  was  the  subject 
of  insurance,  within  the  principle  sot- 
tied  by  the  court  of  appeals  in  Herki- 


NEW  YOBK  PRACTICE  REPORTS. 


553 


Digest. 


mer  agt.  Rice  (27  N.  T.  Rep.  173),  and 
which  could  have  been  enforced 
against  the  insurers  :  Held,  also,  that 
the  insurance  being  in  the  name  of  L., 
as  executor,  enured  to  the  benefit  of 
the  estate  which  he  represented,  and 
the  insurance  money  belonged  to  the 
estate,  and  could  be  sued  For  and  re- 
covered by  the  residuary  legateees 
(Cotttarn  agt.  Lansing,  46  Barb.  37). 

5.  After  an  insurance  company  has,  by 
its  own  voluntary  act  and  election,  put 
an  end  to  a  poficy  of  insurance,  and 
disclaimed  all  further  liability  upon 
the  same,  it  cannot  maintain  an  action 
against  the  insured,  upon  his  premium 
note.  Where  an  insurance  company, 
being  sued  by  the  insured,  to  recover 
for  a  loss,  defended  the  action  upon 
the  ground  that  the  insured  had  pro- 
cured other  insurance  upon  the  same 
property,  without  giving  notice  of  the 
same,  or  having  it  indorsed  upon  the 
policy  issued  by  such  company  ;  and 
the  d'efense  was  sustained,  and  the  de- 
fendant recovered  a  judgment :  Held, 
that  such  judgment  was  in  legal  effect 
an  express  adjudication  between  the 
parties  that  the  policy  of  insurance 
sued  on  was  void  and  of  no  force  after 
the  day  on  which  the  additional  insu- 
rance was  procured,  and  was  expressly 
avoided  by  the  election  of  the  compa- 
ny, as  from  that  date :  Held,  also, 
that  the  moment  the  policy  became 
void,  by  the  election  of  the  company 
to  avoid  it,  the  note  given  by  the  in- 
sured, for  the  premium,  also  became 
void,  for  want  of  consideration,  in  re- 
spect to  all  future  risks  and  losses  ol 
tae  company  ( Tuckerman  agt.  Bigler 
46  Barb.  375). 

6.  A  policy  of  insurance  upon  the  life  of 
W.,  issued  on  the  17th  of  September 
1864,  contained  a  provisio  or  conditioi 
that  the  assured  should  not  enter  into 
any  military  or  naval  service,  and  a 
further  proviso  that  he  should  not 
without  the  consent  of  the  insurer 
visit  those  parts  of  the  United  State 
lying  south  of  the  thirty-sixth  degre 
of  north  latitude,  between  the  firs 
days  of  June  and  November.  At  th 
time  of  the  issuing  of  the  policy,  th 
insurer,  in  consideration  of  an  extr 
premium  of  $50,  indorsed  on  the  po" 
icy,  a  permit  or  consent  allowing 
to  go  to  any  part  of  the  United  State 
south  of  the  thirty-sixth  degree  o 
north  latitude,  and  reside  there,  o 
return,  within  the  term  of  on 
year,  without  prejudice  to  the  policy 
provided,  and  such  permit  was  issue 
witn  the  understanding,  "that  th 
said  W.  was  not  insured  by  said  polic 
against  death  from  any  of  the  casua 
ties  or  consequences  of  war  or  the  r 


bellion,  or  from  belligerent  forces*in 
any  place  where  he  may  be."    W.  was 
killed  in  October,  1864,  in  the  state  of 
Tennessee,  and  south  of  the  line  of 
the  thirty-sixth  degree  of  north  lati- 
tude, by  a  roving  band  of  banditti, 
thieves  and  robbers,  while  he  was  en- 
gaged in  rebuilding  railroad  bridges, 
and  in  the  employ  of  the  United  States 
government,  far  in  the  rear  of,  and 
away  from  any  hostile  forces:    Held, 
that  W.,  having  the  right  to  be  in  the 
place  where  he  was,  when  killed,  and 
being  engaged  in  no  warlike  enter- 
prise, and  exposed  to  no  war  peril,  ex- 
cept such  as  existed  through  all  the 
peaceful  parts  of  Kentucky  and  Ten- 
nessee, at  the  time,  the  risk  he  ran 
was  one  covered  by  the  permit :  Held, 
also,  that  the  permit  was  to  be  con- 
strued with  reference  to  the  known 
condition  of  the  country  at  the  time  it 
was  given  ;  and  that  the  parties  must 
both  be  deemed  'to  have  known  what 
the  ordinary  perils  were,  in  the  country 
where  the  insured  proposed  to  go ; 
and  that  their  contract  must 'be  inter- 
preted in  the  light  of  that  assumption. 
Accordingly :  held,  in  an  action  upon 
such  policy,  that  the  judge  at  the  cir- 
cuit properly  took  the  case  from  the 
jury,  and  directed  them  to  find  a  ver- 
dict for  the  plaintiff  ( Welts  agt.  The 
Connecticut  Mutual  Life  Ins.   Co.  46 
Barb.  412). 

'.  The  plaintiffs  were  the  owners  of  a 
vessel  employed  in  carrying  freight  on 
the  lakes.  On  the  24th  of  November, 
1863,  the  vessel  sailed  from  Cleveland, 
Ohio,  for  Ogdensburgh,  N.  Y.,  with  a 
cargo  of  flour,  wheat,  &c.  On  the  fol- 
lowing day  the  defendants  issued  to 


whereby  they  insured  them  $1200  "on 
their  freight  money  on  flour,  inboard 
cargo  "  of  the  vessel,  under  and  sub- 
ject to  the  conditions  of  open  policy 
No.  654.  During  the  voyage  the  ves- 
sel stranded  ancT sprung  aleak,  in  con- 
sequence of  which  a  large  part  of  the 
cargo  \v&s  wet,  damaged  and  lost. 
The  freight  of  the  flour,  as  appeared 
by  the  bill  of  lading,  was  $750,  and  the 
freight  on  the  wheat  was  $450.  In  an 
action  upon  the  certificate  of  insu- 
rance, the  plaintiffs  recovered  $1200 
and  interest,  which  included  the 
freight  of  the  wheat,  as  well  as  that 
of  the  flour  :  Held,  that  had  the  ob- 
jection that  a  recovery  could  not  be 
had  for  the  freight  of  the  wheat,  on 
the  ground  that  the  certificate  of  in- 
surance covered  only  the  freight 
money  on  flour,  been  raised  by  the 
pleadings  and  at  the  circuit,  it  should 
nave  prevailed.  But  the  plaintiffs  hav- 
ing averred  in  their  complaint,  that 
they  were  insured  by  the  defendan' 
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in  the  sum  of  $1200  on  freight  money 
on  inboard  cargo  of  the  vessel,  which 
averment  was  not  denied  in  the  an- 
swer ;  it  was  field,  that  such  averment 
being  material,  stood  admitted  of  re- 
cord, and  the  plaintiffs  must  recover 
the  amount  specified  in  the  contract, 
if  they  had  established  other  facts  put 
in  issue,  and  necessary  to  make  out 
their  action.  That  if  the  defendants 
relied  upon  any  qualifications  of  the 
contract,  or  on  any  contract  different 
from  that  stated  in  the  complaint,  they 
should  have  denied  the  averment,  or 
stated  the  qualification  in  their  an- 
swer :  Held,  f  wilier,  that  the  objec- 
tion thus  presented,  was  one  of  vari- 
ance between  the  pleadings  and  the 
proof,  which  should  have  been  taken 
at  the  trial,  in  order  to  give  the  plain- 
tin's  an  opportunity  to  remove  it,  by 
amendment  or  further  proof ;  and  that 
it  could  not  be  raised  by  way  of  excep- 
tion to  the  findings  of  the  judge,  after 
the  trial  (Alien  agt.  The  Mercantile 
Mutual  Ins.  Co.  46  Barb.  642). 

8.  The  contract  of  insurance  was,  that 
the  defendants  would  pay  to  the  plain- 
tiffs the  freight  money  stipulated  for, 
in  case  they  were  prevented  from 
earning  it  through  the  perils  of  the 
lakes,  rivers,  canals,  &c.,  and  in  case 
there  was  no  breach,  on  the  part  of 
the  assured,  of  any  of  the  conditions 
forming  a  part  of  the  contract.  The 
disaster  which  occasioned  the  loss  and 
damage,  having  occurred  from  the 
perils  of  the  lake,  without  fault  of  the 
owners,  master  or  crew  of  the  vessel : 
Held,  that  the  plaintiffs  were  entitled 
to  recover  the  freight  money  in  whole 
or  in  part.  The  policy  contained  a 
stipulation  that  grounding  of  the  ves- 
sel, or  mere  detention  in  any  case, 
should  not  be  cause  for  abandonment ; 
and  that  in  case  of  detention  on  the 
voyage  by  the  closing  of  navigation, 
the  risk  should  continue,  but  that  an 
additional  premium  should  be  paid  for 
the  winter  risk  :  Held,  that  this  pro- 
vision contemplated  mere  detention 
from  the  grounding  of  the  vessel,  the 
closing  of  navigation,  or  other  causes; 
and  that  the  plaintiffs  were  not  preclu- 
ded by  it  from  recovering,  where  it 
appeared  that  the  voyage  was  entirely 
broken  up,  and  rendered  impossible 
of  completion  according  to  the  inten- 
tion of  the  parties  by  stress  of  wea- 
er :  Held,  also,  that  the  plaintiffs, 
having  been  prevented  from  earning 
full  freight,  by  delivering  the  property 
specified  in  the  bill  of  lading,  by  rea- 
son of  a  peril  insured  against,  the  de- 
fendants were  bound  to  save  them 
harmless  and  indemnified,  and  the 
plaintiffs  were  entitled  to  recover  the 


entire  sum  claimed,  notwithstanding 
they  had  voluntarily  surrendered  up 
the  cargo  after  the  disaster,  without 
exacting  freight  (Id). 

9.  Where,  by  the  terms  of  the  contract 
of  insurance  upon  the  body,  tackle, 
apparel,  Ac,,  of  a  propeller,  the  insu- 
sers  are  "  not  to  be  liable  for  the  burst- 
ing of  the  boilers,"  the  language  is  to 
be  understood  that  they  are  not  liable 
for  damage  resulting  to  the  vessel,  or 
otherwise,  "  on  account  of"  the  burst- 
ing of  the  boilers.     "  For,"  construed 
to  mean  "  on  account  of,"  "  by  reason 
of,"   "because  of,"  &c.    That  which 
was  excepted  from  the  risk  by  the  in- 
surers, by  the  use  of  such  language, 
was  any  damage  resulting  as  a  conse- 
quence of  the  bursting  of  the  boilers 
(Slrong  agt.  Sun  Mutual,  31  N.  Y.  R. 
103). 

10.  Where  there  is  any  repugnancy  be- 
tween the  printed  and  written  condi- 
tions of   a  policy  of  insurance,   the 
written     conditions    must      prevail. 
Where,  at  the  time  of  insurance,  the 
insurers  write  across  the  policy,  "  priv- 
ilege for  $4,500  additional  insurance," 
such  indorsement  authorizes  the  in- 
sured   to  effect  additional  insurance 
upon  the  same  propertyto  that  amount, 
without  notifying  the  insurers  thereof. 
Such  indorsement  is  a  waiver  of  notice 
of  additional   insurance    within    the 
amount  specified,  although  the  printed 
part  of  the  policy  requires  notice  to  be 
given    of   any  additional   insurance. 
Describing  the  building  as  a  five  story 
brick  building,  making  no  mention  of 
a  cellar  under  it,  is  not  a  misdescrip- 
tion,  though  there  be  cellar  under  the 
building  (Benedict  agt.  Ocean  Ins.  (Jo. 
31  N.  f.  li.  389). 

11.  A  uniform  practice  by  such  company, 
for  a  period  of  several  mouths  prior  to 
the  transfer  of  the  note  in  suit,  of 
raising  money  upon  its  notes,  upon 
the  indorsement  of  its  president,  for 
the  purpose  of  passing  title,  may  be 
given  in  evidence  to  the  jury,  and  will 
warrant  the  jury  in  finding  that  the 
indorsement  of  the  note  m  suit  was 
upon  sufficient  authority  to  make  it 
binding  in  favor  of  plaintiffs  (Marine 
Hank,  &c.  agt.  Clements,  31  N.  Y.  JR. 
33). 

INTEREST. 

1.  The  common  law  rule,  which  requires 
a  demand  to  be  liquidated,  or  its 
amount  ascertained,  before  interest 
can  be  allowed,  has  been  so  far  niodi- 
'fied,  that  if  the  amount  is  capable  of 
being  ascertained,  it  carries  interest 
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(Graham  agt.  Chryslal,  1  Abb.  N.  S. 
112), 

2.  Where  insurers,  having  insured  one 
who  has  a  special  property  in  goods, 
for  account  of  whom  it  may  concern, 
after  a  loss  and  abandonment,  inter- 
vene and  recover  a  part  of  the  goods, 
as  they  have  the  right  to  do,  and  re- 
ceive the  proceeds,  without  knowing 
the  owner,  the  latter  cannot,  in  an  ac- 
tion against  tliem  for  money  had  and 
received,  recover  interest  thereon  for 
the  time  elapsing  before  they  had  any 
notice  of  his  claim  (Robinson  agt. 
Corn  Exchange  Insurance  Co.  1  Abb. 
N.  S.  186). 

JOINDER  OF  ACTIONS. 

1.  In  an  action  brought  by  the  receiver 
of  a  judgment  debtor,  the  subject  of 
such  action  being  the  restitution  of 
the  property  of  the  judgment  debtor, 
the  plaintiff  may  unite  in  his  com- 
plaint all  the  different  claims  which  he 
has  against  the  defendant  upon  that 
subject  of  action,  and  set  forth  therein 
different  transactions,  out  of  which 
his  right  te  restitution  flows  ;  although 
to  reach  that  result,  in  some  instances, 
it  will  be  necessary  to  set  aside  trans- 
fers void  for  usury  (Paten  agt.  Bush- 
neU,  46  Barb.  24). 

JOINT  DEBTORS. 

1.  Where  joint  debtors  are  sued,  and 
judgment  had  against  all  in  form, 
without  service  on  all,  the  defendants 
not  served  are  not  "judgment  debt- 
ors," within  the  meaning  of  the  pro- 
vision of  the  Code  of  Procedure  (§  380), 
which  authorizes  summoning  the  rep- 
resentatives of  a  deceased  judgment 
debtor  to  show  cause  why  the  judg- 
ment should  not  be  enforced  against 
his  estate  in  their  hands.  The  proper 
remedy  of  a  judgment  creditor  in  such 
a  case,  is  to  present  his  demand  to  the 
executors  or  administrators,  and  if 
they  refuse  to  pay  it,  or  to  refer  the 
claim,  to  bring  his  action  thereon 
(Foster  agt.  Wood,  1  Abb.  N.  S.  150). 

JUDGMENT. 

1.  To  constitute  a  judgment  record,  it 
must  be  signed  by  a  judge  of  the 
court.  The  statute  (2  li.  K.  738,  §  4), 
authorizing  the  defendant,  convicted 
or  acquitted,  &c.,  to  cause  a  record  to 
be  made  up,  when  the  district  attor- 
ney neglects  to  do  so  on  request,  has 
not  dispensed  with  such  necessity. 
The  district  attorney  is  not  authorized 
to  sign  the  record  in  lieu  of  a  judge 


of  the  court ;  and  it  BO  signed  by  the 
district  attorney  only,  it  is  not  a  judg- 
ment record.  The  omission  to  state 
in  the  sentence  in  what  prison  the 
prisoner  is  to  be  confined,  is  not  error. 
The  law  determines  the  prison ;  and 
the  court  have  no  authority  to  incar- 
cerate the  prisoner  in  any  other  (  Weed 
agt.  The  People,  31  N.  Y.  B.  465). 

2.  Where  it  is  alleged  in  the  complaint 
that  the  action  is  brought  to  recover 
for  taking  away  plaintiff's  horse,  de- 
taining him  for  a  limited  time,  and  in- 
juring him,  a  judgment  following  such 
complaint  does  not  have  the  effect  of 
changing  the  property  in  such  horse. 
If  the  action  had  been  in  the  nature 
of  trespass  or  trover  for  the  horse,  a  re- 
covery and  satisfaction  in  such  case 
would  have  changed  the  property  in 
the  horse.    The  minutes  of  testimony 
taken  by  the  justice  on  the  trial  be- 
fore him,  may  be  read  in  evidence,  to 
determine  whether  the  scope  of  the 
issue    being    tried    before    nim    was 
changed  by  the  evidence,  for  the  pur- 
pose of  determining  the  subject  mat- 
ter of  the  litigation  ( Thurst  agt.  West, 
31  N.  Y.  B.  210). 

3.  An  order  for  the  contimiance  of  the 
term  of  the  court  of  sessions  beyond 
the  third  week,  need  not  be  incorpora- 
ted in  the  record  of  judgment,  on  a 
conviction  had  during  such  continu- 
ance (People  agt.  Ferns,  1  Abb.  N.  S. 
193). 

4.  When  an  answer  is  struck  out  as  sham 
and  irrelevant,  the  proper  method  of 
obtaining  judgment  is  to  proceed  as 
if  no  answer  had  been  put  in.     If  the 
siimmons  be  for  relief,  the  defendant 
is  entitled  to  the  usual  notice  of  ap- 
plication for  judgment,  after  the  an- 
swer has  been  stricken  out  (De Forest 
agt.  Baker,  1  Abb.  N.  S.  34). 

5.  A  judgment  entered  against  several 
joint  debtors,  upon  service  of  sum- 
mons upon  only  a  part  of  them,  is  a 
judgment   in  form  only,   as  against 
those  not  served  (Foster  agt.  Wood, 
1  Abb.  N.  S.  150). 

6.  Where    executors   or  administrators 
are  sued  on  a  debt  of  their  decedent, 
judgment  for  the  plaintiff  should  be 
in    terms  that  the  plaintiff    recover 
against  them  the  sum  mentioned  in  it, 
to  be  levied  of  the  goods  and  chattels, 
&c.,  in  their  hands  as  executors,  &c 
(Bank  of  Cooperslown  agt.  (Joriies,  1 
Abb.  N.  8.  412). 

See  CRIMINAL  LAW,  2,  3,  4. 
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JURORS. 

1.'  The  act  in  relation  to  jurors,  &c. 
(chap.  822,  1858),  so  far  as  it  relates 
to  the  summoning  of  jurors  in  the 
the  county  of  Kings,  is  general,  and 
requires  that  they  shall  be  summoned 
by  the  commissioner  of  jurors  to  be 
appointed  for  the  county.  Such  act 
virtually  abrogates  ah1  authority  in  the 
sheriff  to  summon  jurors  to  serve  in 
the  courts  of  King's  county.  Under 
such  act,  after  exhausting  the  first 
panel,  a  new  panel  may  be  summoned 
forthwith  to  attend  said  court  upon 
one  day's  notice  (2  It.  S.  419,  420). 
Voluntary  intoxication  can  furnish  no 
excuse  of  immunity  for  crime  ;  and  so 
long  as  the  offender  is  capable  of  con- 
ceiving a  design,  he  will  be  presumed, 
in  the  absence  of  contrary  proof,  to 
have  intended  the  natural  conse- 
quences of  his  own  acts  ( Kinney  agt. 
The  People,  31  N.  Y.  B.  830).  ' 

2.  Under  the  Revised  Statutes,  no  venire 
is  necessary  in  criminal  cases  (People 
agt.  Ferris,  1  Abb.  N.  8.  193). 

JURISDICTION. 

1.  Where  a  defendant  has  been  served 
with  process  in  a  state  court,  and,  be- 
fore filing  his  bond  and  petition  for 
the  removal  of  the  cause,  his  attorney 
obtains  an  ex  parte  order  extending 
the  time  to  answer,  although  auch  ex- 
tension is  obtained  for  the  purpose  of 
making  the  application  of  removal, 
and  the  attorney  serves  the  order  upon 
plaintiff's  attorney,  indorsing  it  with 
his  name  as  "Defendant's  Attorney": 
Held,  that  the  defendant  had  submit- 
ted to  the  jurisdiction  of  the  state 
court,  and  had  lost  the  right  to  remove 
the  cause,  although  his  appearance 
was  subsequently  entered  within  the 
required  time  in  the  state  court,  and 
the  bond  and  petition  there  filed  for 
removal    (BARNABD,  C.  J.  dissenting). 
(Ayres  agt.  Western  R.  R.  Co.  ante, 
351.) 

2.  No   relief   can   be   administered  in 
equity,  where  the  remedies  at  law  are 
adequate  for  the  attainment  of  justice 
(Hut.  Benefit  Life  Ins.  Co.  agt.  Super- 
visors N.  Y.t  Court  of  Appeals,  ante, 
359). 

3.  The  New  York  superior  court  has  no 
jurisdiction  of  an  action  to  set  aside 
as  fraudulent  a  conveyance  of  a  farm 
of  land  in  another  state  (Bennett  agt. 
JEroing,  ante,  384). 

4.  The  service  of  a  summons  upon  a 
member  of  a  military  company,  to  ap- 
pear before  a  court  martial,  must  be 
made  personally,  or  by  leaving  such 


summons  at  the  residence  of  the  party 
to  be  served.  A  service  made  by  leav- 
ing the  summons  at  the  office  or  place 
of  business  of  the  party,  does  not  give 
the  court  martial  jurisdiction  of  the 
matter  (Matter  of  Lockwood,  ante,  437). 

5.  The  supreme  court,  by  virtue  of  its 
general  inherent  powers,  has  jurisdic- 
tion and  authority,  to  a  certain  extent, 
not  only  over  parties  before  it,  but 
over  its  judgments,  decrees  and  or- 
ders, also   (Barton  agt.  £utts,  ante. 
456). 

6.  Under  these  general  powers,  it  may 
vacate  and  set  aside  orders  taken  by 
default,  or  those  irregularly  or  im- 
providently  made ;  judgments  taken 
by  default  or  irregularly  entered ;  and 
stay  the  further  prosecution  of  any 
action  after  the  plaintiff  has  accepted 
payment  of  his  claim,  during  its  pend- 
ency, or  obtained  satisfaction  thereof 
by  means  of  some  other  remedy  (Id). 

7.  Where  a  party  has  been  arrested  upon 
an  attachment  for  contempt,  and  has 
given  a  bond  with  sureties  for  his  ap- 
pearance at  court,  to  abide  the  order 
of  the  court,  and  has  been  adjudged 
to  have  been  guilty  of  the  misconduct 
alleged,  and  punishment  by  fine  and 
imprisonment    ordered,    the    statute 
does  not  authorize  the  bond  to  be  pros- 
ecuted at  the  same  time  that  a  warrant 
of  commitment  is  issued  against  the 
party.    It  is  not  the  policy  of  the  stat- 
ute to  give  the  aggrieved  party  two 
final  and  complete  remedies  for  the 
same  offense  (Id). 

8.  The  state  courts  have  no  jurisdiction 
of  civil  causes  in  admiralty  (Steamer 
Moses  Taylor   agt.  Hammons,  ante, 
460). 

9.  Under  the  constitution  of  the  United 
States,  and  the  judiciary  act  of  1789, 
the  United  States  courts  have  exclusive 
cognizance  of  civil  causes  of  admiralty 
and  maritime  jurisdiction  (Id). 

10.  A  contract  made  by  a  passenger,  for 
a  passage  to  California,  with  the  own- 
er of  a  fine  of  California  steamers,  by 
which,  in  consideration  of  $100,  the 
owner  agrees  to  transport  the  passen- 
ger from  New  York  to  San  Francisco, 
as  a  steerage  passenger,  with  reason- 
able dispatch,  and  furnish  him  with 
proper  and  necessary  food,  water  and 
berths,  or  other  conveniences  for  lodg- 
ing on  the  voyage,  is  a  contract  of 
admiralty  and  maritime  jurisdiction  ; 
and  for  a  breach  of  which,  the  United 
States  courts  of  admiralty  have  exclu- 
sive jurisdiction  (Id). 

11.  Since  the  adoption  of  the  constitu- 
tion of  1846,  giving  law  and  equity 
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jurisdiction  to  the  supreme  court, 
suits  for  equitable  relief  may  be  com- 
menced in  that  court,  though  the 
amount  claimed  be  less  than  one  hun- 
dred dollars  (Marsh  agt.  Benson,  34 
JV.  F.  E.  358). 

12.  The  act  of  the  commissioner  of  ju- 
rors, in  determining  upon  the  suffi- 
ciency of  the  excuse  relied  on  by  one 
asking  to  be  struck  off  the  list,  is  not 
a  judicial  act  within  the  rule  relating 
to  mandamus.  The  statute  clearly 
defining  his  duty,  he  has  no  discretion 
to  exercise,  when  the  truth  of  the  facts 
relied  on  is  clearly  shown  to  him  ( The 
People  ex  rel.  Livingston  agt.  Taylor. 
1  Abb.  N.  S.  200).  ' 

See  BELIGIOTJS  COBPOBATIONS,  1,  2, 
4,  5,  6. 

JUSTICES'  COURTS. 

1.  In  an  action  of  tort  to  recover  dam- 
ages brought  in  a  justice's  court,  and 
judgment  for  a  certain  sum  is  rendered 
for  the  plaintiff,  and  the  defendant 
appeals  to  the  county  ccrait,  specifying 
in  his  notice  of  appeal  certain  objec- 
tions to  the  recovery  of  the  judgment, 
but  no  offer  to  reduce  the  amount  is 
served  by  the  plaintiff,  and  on  a  trial 
in  the  county  court  the  plaintiff  recov- 
ers a  larger  amount  than  before  the 
justice,  but  not  sufficient  to  equal  the 
amount  of  interest  on  the  first  judg- 
ment, from  the  time  of  its  recovery, 
the  plaintiff,  nevertheless,  recovers  a 
more  favorable  judgment,  and  is  enti- 
tled to  costs   (Smith  agt.  May,  ante, 
222). 

2.  Interest  not  being  a  necessary  and 
legal  incident  to  a  claim  o_f  tort,  the 
comparison    of    the    two   judgments 
should  not  be  affected  by  it  (Id). 

3.  Where  a  justice  of  the  peace  of  an- 
other town  in  the  same  county,  next 
adjoining  the  residence  of  the  plain- 
tiff or  defendant,  has  jurisdiction  to  try 
the  action  (2  R.  S.  226,  §  8,  3d  clause) : 
Held,   that  two  towns  contiguous  at 
either  of  the  corners  thereof  are  ad- 
joining towns,  within  the  meaning  of 
the  statute    (Holmes  agt.  Carley,  31 
N.  Y.  li.  289). 

4.  Where  the  two  justices  of  the  sessions 
fail  to  attend  the  court  of  sessions,  the 
county  judge  may  call  upon  the  bench 
two  other  justices ;  and.  subsequently, 
the  two  justices  of  the  sessions  may 
appear  and  take  their  seats  ( Cyphers 
agt.  The  People,  31  N.  Y.  R.  373). 

5.  Under  the  statute    Laws,  1847,  ch- 
455),  giving  a  remedy  for  the  under- 


valuation of  land  by  highway  commis 
sioners,  it  is  not  essential  that  the 
justice  who  issued  the  summons  foi 
the  jury  should  certify  the  verdict 
(People  agt.  Supervisors  of  Ulster  Co 
34  N.  Y.  5.  268). 


LACHES. 

1.  The  criterion  of  what  is  excuse  for 
laches  in  practice,  which  is  applicable 
to  individuals  generaDy,  is  not  to  be 
strictly  applied  to  the  law  officer  of  a 
municipal  corporation,  to  the  preju- 
dice of  the  rights  of  the  public  whoso 
officer  he  is.  In  a  clear  case  of  excus- 
able negligence  and  palpable  error, 
the  court  may  grant  relief  on  terms, 
even  after  a  delay  which  might  bar 
the  application  of  an  ordinary  suitor 
(Greer  agt.  Mayor,  &c.,  of  New  York, 
I  Abb.  N.S.  206). 


LANDLOED  AND  TENANT. 

1.  To  authorize  a  justice  of  the  peace  to 
issue  a  summons  in  summary  proceed- 
ings for  the  dispossession  of  lands, 
the  affidavit  produced  to  him  must 
show  that  the  conventional  relation  of 
landlord  and  tenant  exists,  and  that 
by  an  agreement  between  the  parties 
( Russell  agt.  Russell,  ante,  400). 

2.  Where  the  affidavit  states  that  "this 
deponent  demised,  leased  and  to  farm 
let,  to  lie  worked  on  shares,  for  the 
term  of  one  year,"  &c.,  it  does  not 
show  the  relation  of  landlord  and  ten- 
ant existing,  and  is  entirely  insufficient 
to  authorize  a  justice  of  the  peace  to 
issue  a  summons  in  summary  pro- 
ceedings.   The  parties  are  tenants  in 
common  (Id). 

3.  It  is  an  established  rule,  with  very 
few  exceptions,  that  a  landlord  is  not 
answerable  to  third  parties  for  injuries 
resulting  from  the  wrongful  or  negli- 
gent acts  of  the  tenant  (Batlennan 
agt.  Finn,  ante,  501). 

4.  The  notice  to  be  served  bv  the  land- 
lord upon  the  tenant  at  will  to  deter- 
mine his  tenancy,  need  not  specify  the 
time  within  which  the  premises  must 
be  surrendered.  If  a  time  be  specified 
in  the  notice  served  upon  the  tenant 
which    elapses  within  less  than  one 
month  from  the  time  of  service  of  the 
notice,  it  will  not  vitiate  the  notice.   It 
is  sufficient  if  the  tenant  has  thirty 
days'  notice  in  writing  of  the  intention 
of  the  landlord  to  terminate  the  ten- 
ancy (Burns  agt.  Bryant,  31  N.  Y.  R. 
453). 
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LEASE. 

1.  Where  the  owner  of  a  farm  leased  the 
same,  with  the  dwelling  house  thereon, 
to  another,  reserving  one  chamber  or 
bedroom  in  the  house  :  Held,  that  his 
right  to  occupy  the  room   reserved 
gave  him  no  other  right  to  the  yard 
within  the  cartilage  of  the  dwelling 
house  than  that  of  a  passage  or  way 
to  and  from  the  chamber  so  reserved ; 
and  did  not  justify  him  in  passing  with 
his  horse  and  wagon  through  the  yard 
and  removing  a  clothes  line  placed 
there  by  the  tenant  (Fort  agt.  Brown, 
46  Barb.  366). 

2.  The  words  "hath  granted,  bargained, 
sold,  released  and  confirmed,    in  the 
granting  clause  of  some  of  the  earlier 
conveyances  of   the  Van    Rensselaer 
title,  are  not  alone  decisive,  in  deter- 
mining the  question  whether   those 
conveyances  are  more  properly  termed 
leases"  in  fee,  or  deeds  of  assignment. 
They  must  be  construed  in  connection 
with  the  other  portions  of  the  convey- 
ance.   It  seems,  that  by  a  conveyance 
in  fee  of  manor  lands,  reserving  rent, 
the  relation  of  landlord  and  tenant  is 
made  to  exist,  as  between  the  grantor 
and  grantee    (Tyler  agt.  Heidorn,  46 
Barb.  439). 

3.  The  parties  who  are  entitled  to  the 
benefits,  and  b.mnd  to  the  perform- 
ance, of  such  a  contract,  are  not  sim- 
ply those  who  executed  the  original 
conveyance,  but  all  who  have  succeed- 
ed to  then:  position,  or  who  hold  under 
them,  whether  as  heirs,  devisees  or 
assignees  of  the  original  parties.  Such 
an  agreement  is  intended  to  be  per- 
petual, and  to  bind  subsequent  parties. 
The  covenants  run  vrith  the  land,  being 
connected  with  the  estate,  and  grow- 
ing out  of  its  enjoyment.    The  parties 
succeeding  to  the  title  of  the  original 
grantor — the  covenantee  in  regard  to 
the  rent — are  entitled  to  enforce  the 
covenant,  without  the  aid  of  any  re- 
version in  the  assignees.    Such  a  cov- 
enant  runs  not  only  with  the  land 
(proper),  but  with  incorporeal  heredi- 
taments.   The  rent  reserved  in  a  lease 
in  fee,  if  not  strictly  an  estate  in  tfte 
land,  is  nevertheless  a  tier&Mtament, 
and  is  descendible  and    inheritable. 
The  assignee*  of  the  grantee  or  coven- 
antor in  such  a  leaes  are  liable  on  the 
covenant  to  pay  rent  (Id). 

L  Such  liability  does  not  depend  on  the 
existence  of  a  reversion,  and  is  within 
the  provisions  of  the  act  of  1805  ( Laws 
0/1805,  ch.  98 ;  1  R.  S.  747,  §§  23,  24, 
25),  and  of  the  Code  (§§  111,  112).  (Jot.) 

5.  There  is  no  reason  for  any  distinction 
between  the  assigns  of  the  covenantor 


and  the  assigns  of  the  covenanted,  in 
regard  to  the  right  or  obligation  of 
such  covenants.  The  remedies  which 
the  grantor  or  lessor  may  pursue,  in 
the  event  of  the  non-payment  of  rent, 
are,  1,  covenant,  to  recover  the  rent 
itself,  either  as  between  the  original 
parties,  or  as  between  the  parties  who 
nave  succeeded  to  their  rights ;  or,  2, 
ejectment,  to  recover  the  premises  for 
the  non-payment  of  the  rent.  Eject- 
ment is  but  a  mode  of  enforcing  the 
right  of  re-entry  ;  and  the  authority 
to  pursue  it  depends  in  part  upon  the 
provisions  of  the  contract,  and  in  part 
upon  the  provisions  of  the  common 
and  statute  law.  It  is  founded  upon 
the  provision  of  the  contract  which 
gives  the  party  the  right  to  re-enter 
the  premises  in  the  event  of  the  non- 
payment of  the  rent,  and  usually,  also, 
in  the  event  of  the  want  of  a  sufficient 
distress  on  the  premises  to  satisfy  the 
rent ;  and  where  a  right  of  entry  for 
non-payment  of  rent  is  not  reserved, 
the  landlord  cannot  maintain  eject- 
ment for  non-payment  of  rent  (Id.) 

6.  This  condition  is  a  lawful  condition, 
and  the  breach  of  it  gives  a  right  to 
re-enler ;  and  a  reversion  is  not  neces- 
sary to  uphold  it.     The  right  to  re- 
enter  is  conferred  upon  the  assignees 
of  the  grantor,  by  the  act  of  1805 ; 
and  the  act  is  constitutional.    Where 
ejectment  was  brought  for  the  non- 
payment of  rent,  and  the  proceedings 
were  according  to  the  common  law,  a 
strict  demand  of  the  rent,  made  with 
all  the  niceties  required  by  the  com- 
mon law,  was  essential.   Yet  this  strict 
demand  could  be  dispensed  with,  if 
the  plaintiff  could  show  that  there  was 
no  sufficient  distress  on  the  premises 
(Id). 

7.  But  a  demand  of  the  rent,  according 
to  the  course  of  the  common  law,  is 
rendered  unnecessary,  under  the  pro- 
visions of  the  Be  vised  Statutes  (2  R. 
S.  505,  §  1),  whenever  a  half  year's  rent 
or  more  is  due,  and  no  sufficient  dis- 
tress can  be  found  on  the  premises, 
and  the    landlord   has   a  subsisting 
right  by  law  io  re-enter  for  the  non- 
payment of  the  rent ;  the  commence- 
ment of  the  suit  being  authorized  to 
operate  as  a  substitute  for  a  demand 
of  the  rent  and  an  actual  re-entry. 
The  provisions  of  this  statute  are  ap- 
plicable as  well  to  grants  or  leases  rn 
fee ,  reserving  rent,  as  to  leases  for  life 
or  years.     The  service  of  the  notice 
under  the  third  section  of  the  act  of 
1846  (Laws  of  1846,  ch.  274),  renders 
unnecessary  the  proof  of  the  want  of 
any  sufficient  distress.    The  rents  and 
services   reserved  and  stipulated  by 
the  manor  leases  in  fee  executed  by 
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Stephen  Van  Rensselaer  are  not  incon- 
sistent with  the  abolition  of  feudal 
tenures,  or  with  the  independent  and 
allodial  tenure  under  the  state  itself, 
which  the  "Act  concerning  tenures," 
passed  in  1787  (1  -B.  L.  70,  §§  1  andG), 
effected  (Id). 

8.  The  obligation  of  the  contract  on  the 
part  of  the  lessee,  contained  in  those 
leases,  is  not  essentially  a  personal 
servitude,  and  therefore  abolished  by 
the  late  amendment   to   the  federal 
constitution    providing    that    neither 
slavery  nor  in  voluntary  Bervitude  shall 
exist  within  the  United  States.     The 
amendment  in  question  was  not  in- 
tended to,  and  does  not,  embrace  con- 
tract,  service   of   any   description,   or 
such   as  flows  from  contracts  made 
by  a  party,  or  grows  out  of  a  con- 
tract made  by  another  person  in  re- 
gard to  property,  and  connected  with 
its  enjoyment,  which  property  such 
party  derives  from  such  other  person 
and  "personally  enjoys.     Such  service 
is  never  involuntary  ( Id) . 

9.  When  an  assignee  of  the  lessee  takes 
his  title  to  the  land,  he  takes  it  charged 
with  the  burden  which  the  lessee  has 
inseparably  annexed  to  it.    By  taking 
the  benefit  of  the  grant,  he  voluntarily 
assumes  the  liability  of  the  original 
grantee,  hi  respect  to  the  subject  of 
the  grant.    H,  seems,  there  is  no  abso- 
lute  and  unqualified    rule    that    the 
mere  lapse  of  time  will  furnish  conclu- 
sive evidence  of  the  payment  of  rent ; 
but  it  is  a  presumption  of  fact,  to  be 
determined  by  the  court  and  jury  upon 
a  consideration  of  all  the  evidence,  and 
all  the  facts  and  circumstances  bear- 
ing upon  it  (Id). 

10.  Where,  in  an  action  of  ejectment,  for 
rent  reserved  in  a  lease  in  fee  executed 
in  1794,  the  course  of  proof  which  the 
plaintiff  was  called  upon  to  pursue  did 
not  naturally  direct  the  mind  to  the 
necessity  of  any  proof  of  payment  or 
non-payment  of  rent,  except  for  the 
particular  year  (1862)  when  his  de- 
mand was  made,  and  on  which  the 
action  was  based ;   Held  that,  taking 
this  circumstance  into  consideration, 
as  well  as  the  conceded  existence  of 
an  instrument  providing  for  the  pay- 
ment of  a  perpetual  rent,  obligatory 
upon  the  parties  to  the  suit — the  pos- 
session and  production  of  the  instru- 
ment by  the  plaintiff — the  absence  of 
any  positive  proof  of  non-payment,  or 
of  any  facts  or  circumstances  leading 
to  a  presumption  of  the  extinguish- 
ment of  the  rent—and  the  transmis- 
sion to  the  plaintiff  of  all  the  rights 
and  interests  which  the  original  lessor 
had  to  the  property  and  the  rents, 


subsequent  to  the  execution  of  the 
instrument — the  court  ought  not  to 
indulge  the  presumption  that  the  rent 
was  extinguished,  or  discharged,  or 
paid  (Id). 

LEGAL  TENDER. 

1.  A  mortgage  executed  in  1851,  to  be 
paid  in  1857,  in  gold  or  silver  coin,  law- 
ful money  of  the  United  States,  may 
be  paid  in  United  States  legal  tender 
notes,  as  such  lawful  money  of  the 
United  States  (Bodes  agt.  Branson.  34 
N.  Y.  R.  649). 

LICENSE. 

1.  A  mere  license  is  in  its  very  nature  re- 
vocable   (Babcock  agt.     Utter,   Court 
of  Appeals,  ante,  439). 

2.  If  a  parol  license  be  coupled  with  a 
grant,  so  as  to  be  essential  to  the  en- 
joyment of  the  thing  granted,  then 
the  license  may  become  irrevocable 
(Id). 

3.  But  if  a  parol  license  be  coupled  with 
a  grant  by  parol  of  that  which  can 
only  be  effectually  granted  by  deed, 
then  the  license  remains  a  mere  li- 
cense, and,  therefore,  capable  of  being 
revoked  (Id). 

4.  A  riparian  owner,  by  license  of  own- 
ers above,  on  the  same  stream,  enters 
upon  their  lands,  and  constructs  there 
a  dam  and  a  canal  to  flow  on  his  lands 
and  work  his  mill :    Held,  that  the  li- 
cense was  revocable  (Id). 

5.  The  contrary  doctrine  considered  to  be 
equally  in  conflict  with  the  common  law 
rule  that  an  easement  can  only  be  crea- 
ted by  deed ;  with  the  statute  of  frauds, 
prohibiting  the  conveyance  of  any  in- 
terest in  lands  other  than  short  leases, 
without  writing  ;  and  with  the  statute 
requiring  deeds  for  the  conveyance  of 
freehold  interests  (Id). 

6.  Nor  is  the  licensor's  right  of  revoca- 
tion impaired  by  the  fact  that  the  li- 
censee, relying  upon  the  license,  had 
erected  expensive  works  upon  his  own 
land,  the  value  of  which  depended  on 
the  use  of  the  canal  and  dam  Id). 

7.  The  principle  that  the  owner  of  lands 
who  encourages  •bother    to  expend 
money  upon  mem  under  an  erroneous 
opinion  of  title,  is  estopped  from  after- 
ward asserting  his  legal  right,  is  inap- 
plicable to  this  case.    Where  there  is 
no  fraud  on  the  part  of  the  owner  of 
the  land,  and  the  person  making  the 
expenditure  knows  the  state  of  the 
title,  he  makes  it  at  his  peril,  and  ac- 
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quires  no  equitable  rights  against  the 
owner  there  DV.  Muinford  agt.  Whit- 
ney (15  Wend.  380),  reaffirmed ;  Ren- 
ick  agt.  Kern  (14  S.  <fc  It.  267),  disap- 
proTed  (Id). 

8.  Where  one,  in  pursuance  of  a  license, 
enters  upon  another's  land,  and  con- 
structs a  dam  and  canal,  and  keeps 
the  same  in  repair,  there  is  no  adverse 
possession ;  there  can  be,  therefore, 
no    presumption    of  a  grant  arising 
from  lapse  of  time  (Id). 

9.  A  license  is  a  merely  personal  right, 
and  is  not  susceptible  of  conveyance 
(Id). 

10.  A  mortgage,  therefore,  of  a  mill,  the 
water  power  of  which  depends  partly 
upon  parol  license  and  partly  npon 
grant,  will  not  give  the  mortagee  title 
to  the  former  part  (Id). 

11.  But  where  the  mortgage  conveys  the 
premises  upon  which  the  mill  stands, 
describing  them  by  metes  and  bounds, 
but  contains  no  reference  to  the  mill, 
nor  the  word    "appurtenances,"   or 
any  equivalent  expression,  it  conveys, 
nevertheless,  such  right  to  the  water 
power  as  the  mortgagor  possesses,  not 
depending    upon   mere    license,    al- 
though   such  right  may  extend  be- 
yond the  premises  actually  described 
in    the   mortgage.     The  instrument 
must  be  interpreted  as  though  execu- 
ted and  delivered  in  view  of  the  premi- 
ses, and,  therefore,  to  convey  the  mill, 
as  such,  with  whatever  gave   it  its 
value  as  a  mill,  and  which  the  grantor 
had  power  to  convey  (Id). 

12.  Where  the  owner  of  land  upon  a  mill 
stream,  ad  medium  filum  aqua,  con- 
veys the  land  by  metes  and  bounds, 
"beginning  at  a  stake  on  the  bank  of 
the  river,"  running  thence  by  courses 
and  distances  around  the  farm,  until 
it  comes  again  "  to  the  U.  river,"  and 
runs  "  thence  down  the  bank  of  the 
river  as  it  winds  and  turns,  to  the 
place  of  beginning,"  the  title  to  the 
river  and  the  land  covered  by  it,  re- 
mains in  the  grantor  (Id). 

13.  Defendants   in  possession  of  land 
under  a  contract  of  purchase,  and  a 
license  to  cut  the  timber,  &c.,  are  not 
liable  for  cutting  the  timber  thereon 
while  the  license  is  operative,  even 
though  by  non-compliance  with   the 
terms  of  the  contract  of  purchase, 
they  forfeit  their  right  to  the  land  and 
to  the  possession  of  the  same.    The 
license  being   established  by  proper 
evidence,  everything    done  under  it, 
before  forfeiture,  is  lawfully  done,  for 
which  no  claim  of  damage  could  ac- 


crue to  the  plaintiff  (Pratt  agt.  Ogden. 
84  N.  Y.  R.  20). 

LIEN. 

1.  Where  several  judgments  have  been 
filed  and  docketed,  and  the  one  hav- 
ing a  prior  hen  has  afterwards  been 
vacated  by  an  order  of  the  special 
term,  which  order,  on  appeal  to  the 
general  term,  is  subsequently  vacated, 
and  the  original  judgment  affirmed, 
the  lien  which  was  thus  suspended,  is 
restored  on  the  affirmation  of  the 
judgment  by  the  general  term ;  and 
where  no  new  rignts  have  been  ac- 
quired by  the  other  judgment  credit- 
ors,  by  proceedings  under  their  seve- 
ral judgments,  all  parties  are  restored 
to  their  original  rights.  Where  the 
lien  of  a  judgment  is  suspended  by  an 
order  vacating  the  judgment,  when 
such  order  ceases  to  have  any  validity 
by  being  vacated,  the  lien  is  revived, 
as  though  it  had  never  been  suspend- 
ed (King  agt.  Harris,  34  JV.  Y.  R.  330). 

LOSS. 

1.  The  law  imposes  the  loss  upon  the 
party  who,  by  misplaced  confidence, 
has  conferred  the  apparent  right  of 
property  in  bank  stock  upon  a  third 
party,  and  will  protect  a  bona  fide 
purchaser  of  the  same  (Crocker  agt. 
Crocker,  31  N.  Y.  R.  507). 

LOTTERIES. 

1.  The  llth  section  of  the  7th  article  of 
the  constitution  of  1821,  is  in  these 
words:     "No  lottery  shall  hereafter 
be  authorized  in  this  state;  and  the 
legislature  shall  pass  laws  to  prevent 
the  sale  of  all  lottery  tickets  within 
this  state,  except  in  lotteries  already 
provided   for   by  law."      The   hitter 
clause  of  the  10th  section  of  the  1st 
article  of  the  constitution  of  1846,  is  in 
these  words  :    "  Nor  shall  any  lottery 
hereafter  be  authorized,  or  "any  sale 
of  lottery  tickets  allowed  within  this 
state  ( Governors  of  the  Almshouse  agt. 
The  American  Art  Union,   Court  of 
Appeals,  ante,  341). 

2.  Payment  of  the  prizes  in  money,  ia 
not  one  of  the  essential  ingredients  of 
a  lottery  (Id). 

3.  Whenever  the  scheme  of  distribution 
is  snch  that  if  the  payment  of  the 
prizes  were  in  money  it  would  be  a 
lottery,  it  will  be  equally  so,  although 
the  prizes  are  payable  in  lands  or  chat- 
tels (Id). 

4.  The  intention  of  the  framers  of  the 
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constitution  undoubtedly  was  to  forbic 
the  future  granting  of  any  such  lot 
teries  as  had  at  any  time  previously 
been  authorized  by  law,  and  by  requi- 
ring the  legislature  to  pass  laws  to 
prevent  the  sale  of  all  lottery  tickets 
to  put  an  end  to  all  such  distributions 
of  money  or  goods,  by  lot  or  chance 
as  had  heretofore  been  forbidden  by 
the  statute,  under  the  name  of  private 
lotteries  (Id). 

5.  The  American  Art  Union  was  origi- 
nally incorporated  by  the  name  of  the 
Apollo  Association,  with  power,  among 
other  things,  of  making  such  a  con- 
stitution, by-laws  and  regulations,  as 
they  should  judge  proper  for  certain 
enumerated  purposes  (Id). 

6.  The  corporation  made  and  adopted  a 
constitution  on  the  23d  of  December, 
1843,  and  by  its  tenth  section,  it  was 
provided  that  at  the  annual  meetings 
of  the  association  in  December,  t~ 
works  of  art  purchased  during  the 
year  should  become  by  lot,  publicly 
determined,  the  property  of  individual 
members,  each  member  being  entitled 
to  one  chance  or  share  in  such  distri- 
bution, for  each  five  dollars  by  him 
subscribed  and  paid  (Id). 

1.  By  the  first  section  of  the  act  of  Jan- 
uary 29,  1844,  the  name  of  the  Apollo 
Association  was  changed  to  "  The 
American  Art  Union."  The  second 
section  stated  that :  "  The  distribu- 
tion of  the  works  of  art  belonging  to 
the  association,  provided  for  in  the 
constitution  thereof,  and  the  annual 
election  of  officers,  shall  be  held  on 
the  Friday  preceding  the  25th  day  of 
December  in  each  year,  instead  of  the 
time  stated  in  the  fourth  section  of  the 
act  hereby  amended :" 

8.  Held,  that  the  scheme  of  the  associ- 
ation formed  under  their  constitution 
and  by-laws,  for  the  sale  and  distribu- 
tion of  its  works  of  art,  was  a  lottery, 
within  the  meaning  of  the  constitution, 
and  the  legislature  had  no  power  to 
authorize  or  sanction  it.  Consequently 
an  action  against  them  to  recover  the 
statute  penalty,  given  for  violating 
the  laws  against  lotteries,  was  prop- 
erly brought,  after  a  sale  and  distri- 
bution of  their  pictures  under  the 
scheme  above  mentioned  ( Id). 

MANDAMUS: 

1.  In  November,  1859,  the  contracting 
board  caused  notice  to  be  published, 
advertising  for  sealed  proposals  for 
keeping  in  repair  certain  portions  of 
the  Erie  canal,  for  three  years.  The 
notice  required  that  "  all  proposals 

VOL.  XXXII.  36 


must  be  accompanied  by  a  certificate 
of  deposit  in  some  banking  institution, 
&c.,  certifying  that  the  sums  of  money 
above  specified,  have  been  deposited 
in  said  institution  to  the  credit  of  the 
auditor  of  the  canal  department." 
The  relator  sent  in  sealed:  proposals 
for  section  No.  5,  which  were  the  low- 
est made.  They  were  accompanied  by 
a  certificate  of  deposit,  certifying  that 
the  relator  had  deposited  in  the  M.  V. 
Bank  (the  requisite  sum),  to  the  credit 
of  himself;  which  certificate  was  in- 
dorsed by  said  relator  as  follows : 
"  Pay  N.  S.  B.,  auditor,  &c.,  or  order." 
The  board  rejected  the  relator's  bid, 
although  the  lowest,  and  refused  to 
award  the  contract  to  him,  on  the 
ground  that  a  certificate  of  deposit  to 
his  own  credit,  and  indorsed  oy  him 
to  the  auditor  or  his  oider,  did  not 
comply  with  terms  of  the  notice : 
Held,  that  the  relator  being  the  lowest 
bidder,  and  having  furnished  the  re- 
quisite security  for  performance,  was 
clearly  entitled  to  the  contract ;  and 
that  the  contracting  board,  in  reject- 
ing his  bid  and  awarding  the  contract 
to  another,  acted  without  authority 
( Tfie  People  ex  rel.  Vickerman  agf. 
Tlie  Contracting  Board,  46  Barb.  254 J. 

2.  The  certificate  of  deposit  conformed* 
in  substance,  if  not  absolutely  in  form, 
to  the  requirements  of  the  notice,  and 
gave  to  the  contracting  board  the 
whole  benefit  of  the  deposit,  equally 
as  if  it  had  been  in  every  respect  for- 
mal. And  such  being  the  case,  there 
was  no  discretion  left  in  the  board  to 
award  the  relator  the  contract.  He 
was  entitled  to  it  as  matter  of  right 
and  of  law  (Per  HOGEBOOM,  J).  And 
it  was  held,  that  under  these  circum- 
stances, the  right  of  the  relator  to  a 
mandamus  was  perfectly  clear,  unless 
there  was  something  in  the  facts  pre- 
sented which  showed  some  combina- 
tion, or  that  the  proposals  made  were 
excessive,  or  disadvantageous  to  the 
state.  If,  in  such  a  case,  it  is  found 
by  the  judge  who  tries  the  cause,  that 
the  relator's  bid  was  rejected  on  ac- 
count of  the  form  of  the  certificate, 
the  court  will  assume  that  there  was 
no  other  reason  for  the  refusal  to 

five  the  contract  to  the  relator  ;  and 
ence  a  mandamus  is  the  proper  rem- 
edy for  enforcing  his  rights  (Id). 


That  remedy  will  not  be  defeated  by 
the  objection  that  the  state  is  the  de- 
fendant, and  that  a  party  cannot  sue 
the  state  ;  the  state  not  being  the  de- 
fendant, in  such  a  case,  but  certain 
ministerial  officers,  who  are  bound  to 
perform  their  duties.  The  question 
whether  the  defendants  still  have  it  in 
their  power  to  award  the  contract  to 
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the  relator,  does  not  arise,  upon  an 
appeal  from  an  order  of  the  special 
term  awarding  a  peremptory  man- 
damus. That  question  should  be  pre- 
sented for  the  consideration  of  the 
court  upon  the  original  application  for 
tin-  writ.  The  remedy  by  mandamus 
in  such  a  case,  will  not  be  defeated  by 
the  fact  that  the  time  for  the  perform- 
ance of  the  contract  has  expired,  if  it 
had  not  expired  when  the  mandamus 
was  ordered  (Id). 

MARINE  COURT. 

1.  The  act  of  1853  (chap.  617,  6  5),  di- 
recting the  mode  of  appeal  to  the  gen- 
eral term  of  the  marine  court,  makes 
sections  348  and  335  of  the  Code  of 
Procedure    applicable    to  appeals   in 
that  court  (Robert  agt.  DonneH.  1  Abb. 
Jf.  S.  4). 

2.  On  an  appeal  from  a  judgment  en" 
tered  by  the  direction  of  a  single  jus- 
tice of  trie  marine  court  to  the  justices 
tLereof  at  general  term,  security  may 
be  given  by  the  appellant,  which  will 
operate  as  a  stay  of  proceedings  ac- 
cording to  the  provisions  of  the  Code. 
By  the  provisions  of  the  act  of  1853 
(chap.  617,  §  5),  an  appeal  may  be  ta- 
ken from  a   judgment  entered  by  a 
single  justice  of  the  marine  court-  to 
the  justices  thereof  at  general  term, 
in  the  same  manner  and  with  the  like 
effect  as  appeals  in  the  supreme  court, 
&c  (Roberta  agt.  Donnett,  31  N.  Y.  R. 
446). 

MABBIED  WOMEN. 

1.  An  action  for  the  breach  of  a  contract 
of  marriage,  betwern  parties  in  this 
state,  cannot  be  maintained  where  one 
of  the  parties  was,  by  law,  incapable 
of  entering  into  the  marriage  relation 
at  the  time  of  making  the  contract. 
Where  a  divorce  has  been  granted  on 
the  ground  of  the  adultery  of  the  hus- 
band, he  cannot,  in  this  state,  make  a 
valid  contract  of  marriage  during  the 
lifetime  of  his  wife  who  obtained  the 
divorce  (Havftand  agt.  Halstead.  34  N. 
Y.  JR.  643). 

2.  Section  3  of  the  laws  of  1848  and  1849, 
hi  respect  to  married  women,  vests  in 
the  wife  the  legal  title  to  the  rents,  ia- 
sues  and  profits  of  her  real  estate,  as 
against  the  husband  and  his  creditors, 
"  with  the  like  effect  as  if  she  were 
unmarried  ;"  and  the  husband  cannot 
now,  as  formerly,  acquire  title  to  such 
property  in  virtue  of  his  marital  rights. 
Where  the  wife  was  the  owner  of  a 
farm  upon  which  she  resided  with  her 
husband,  and  which  he  carried  on  in 


her  name,  without  any  agreement  as 
to  compensation  :  Hebl,  that  neither 
the  products  of  the  farm,  nor  property 
taken  in  exchange  therefor,  could  be  at- 
tached by  creditors  as  the  property  of 
her  husband.  Where  the  legal  title  to 

Eroperty  is  in  the  wife,  as  against  her 
usband,  it  cannot  be  seized  to  satisfy 
his  debts,  without  proof  that  in  the 
given  case,  her  title  is  merely  colora- 
ble, and  fraudulent  as  against  the 
creditors  of  the  husband  ( Gage  agt. 
Dauchy,  34  2f.  Y.  Ji.  293). 

MASTER  AND  SERVANT. 

1.  A  parent  may  maintain  an  action 
against  the  defendant  for  debauching 
his  minor  daughter,  and  communica- 
ting to  her  a  venereal  disease,  by  which 
she  was  made  sick  and  unable  to  labor. 
This  action  is  not  maintainable  upon 
the  mere  relation  of  parent  and  chad  ; 
but  upon  that  of  master  and  sen-ant. 
To  maintain  this  action,  it  is  not  suffi- 
cient to  prove  the  seduction  merely  ; 
but  the  plaintiff  must  show  that  a  di- 
rect injury  to  his  rights  as  master  re- 
sulted therefrom.  Wherever  the 
wrongful  act,  by  immediate  and  direct 
consequence,  deprives  the  master  of 
the  services  of  his  servant,  or  injuri- 
ously affects  his  legal  rights  to  such 
service,  the  law  gives  the  remedy.  It 
is  not  sufficient  to  defeat  the  plaintiff's 
right  of  action,  to  prove  that  the 
daughter  had  had  illicit  intercourse 
with  two  other  persons  about  the  same 
time  ( White  agt.  NeUis,  31  N.  Y.  S. 
405). 

MECHANICS'  LIEN. 

1.  A  mechanic,  who  furnishes  materials 
or  labor  in  the  construction  of  a  build- 
ing in  the  county  of  Westchester,  ac- 
quires under  chapter  384  of  the  laws 
of  1852,  a  specific  statutory  lien  on  the 
interest  of  the  existing  owner,  which 
may  be  enforced  byjudgment,  as  in  a 
personal  action.  This  lien  may  be 
lost  by  omitting  to  comply  with  the 
conditions  prescribed  in  tne  act.  The 
law  in  question,  in  its  application  to 
future  contracts,  is  free  from  constitu- 
tional objection.  The  owner  of  the 
building  cannot  defeat  the  lien,  or  re- 
lieve himself  from  contingent  liability, 
by  subsequent  conveyance  of  the  pro- 
perty to  a  party  (BtauveU  agt.  Wood- 
work, 31  N.  Y.  R.  285). 

MERGER. 

1.  Merger  never  takes  place  except 
where  the  legal  and  equitable  estai« 
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unite  in  the  same  person,  and  not  ever 
then,  wheu  it  is  the  clear  intent  of  all 
parties  in  interest  that  it  shall  not  take 
place  (Bascom  agt.  Smith,  34  N.  Y. 
JR.  320). 

MOBS. 

1.  The  act  of  the  legislature  of  April  13, 
1855,  to  provide  for  compensating  par- 
ties whose  property  may  be  destroyed 
in  consequence  of  mobs  or  riots,  is  not 
in  contiict  with  the  provision  of  the 
constitution  of  this  state,  which  de- 
clares that  "the   county  shall  never 

•  be  made  responsible  for  the  acts  of  the 
sheriff."  The  statute  does  not  profess 
to  create  a  liability  on  account  of  any 
act  of  the  sheriff.  It  is  the  act  of  a 
mob  or  riotous  assembly,  that  creates 
the  liability  of  the  city  or  county,  and 
not  the  act  or  default  of  the  sheriff. 
The  provision  of  the  act  requiring  no- 
tice to  be  given  to  the  mayor  of  the 
city,  or  sheriff  of  the  county,  after  the 
owner  of  the  property  has  been  ap- 

Erised  that  a  threat  or  attempt  has 
een  made  to  destroy  or  injure  the 
same  by  any  mob  or  riot,  neceesarily 
contemplates  that  a  sufficient  period 
of  time  shall  intervene  between  the 
threat  or  attempt,  and  the  execution 
of  it,  to  admit  of  the  notice  being 
given  (Moody  agt.  The  Board  of  Su- 
pe>~visors  of  ^Niagara  County,  46  Barb. 
659). 

2.  It  was  not  the  intention  of  the  legis 
lature,  by  the  act  above  mentioned,  to 
provide  a  redress  which  would  be  only 
available  in  those  cases  where  the  mob 
or  riotous  assembly  proceeded  with  so 
much  deliberation  and  publicity  as  to 
allow  their  purposes  to  become  known 
to  the  party  whose  property  was  in- 
tended to  be  injured  or  destroyed,  and 
to  deny  it  where  the  usual  secrecy 
should  be  observed,  and  no  suspicion 
of  any  unlawful  purpose  or  design 
could  be  apprehended,  until  it  should 
be     carried     into     execution.      The 
liability     of     the     city     or    county, 
as   it    is  declared   in   the   first  sec- 
tion of  the  act,  is  general,  applying  to 
all  cases  whatsoever,  where  property 
may  be  destroyed  by  riots  or  mobs. 
And  the  comprehensiveness   of  this 
section  is  only  so  far  restricted  by  that 
which  follows  it,  as  to  deny  the  reme- 
dy provided  for,  where  the  party  has 
been  previously  apprised  of  tne  threat 
or  attack,  and  after  being  so  apprised, 
has  failed  to  give  the  required  notice. 
In  an  action  against  a  county  to  re- 
cover the  value  of  property  destroyed 
by  a  riot  or  mob,  the  plaintiff  gave  ev- 
idence showing  that  she  was  not  ap- 
prised of  any  threat  or  attempt  to  in  • . 


jure  or  destroy  her  property,  before 
the  attack  was  made  upon  it :  and  that 
at  the  commencement  of  the  attack 
she  was  forcibly  taken  by  members  of 
the  village  police  and  others,  acting 
in  concert  with  the  mob  or  riotous  as- 
sembly, and  detained  in  custody  until 
the  destruction  of  her  property  was 
completed :  Held,  that  such  taking 
and  detention  put  it  out  of  the  plain- 
tiff's power  to  give  the  notice  men- 
tioned in  the  statute,  and  sufficiently 
excused  the  omission,  not  only  within 
the  apparent  and  obvious  reason  of  the 
statute,  but  also  within  the  case  of 
Schielein  agt.  Supervisors  of  Rich- 
mond County  (43  Barb.  490).  (Id.) 

3.  The  defendants  in  su^h  action  offered 
to  prove  that  the  houses  destroyed,  in 
addition  to  being  bawdy-houses  were 
the  resort  of  thieves,  robbers,  murder- 
ers and  other  criminals  ;  that  imme- 
diately preceding  their  destruction,  a 
citizen  of  the  town,  and  one  of  the 
village  police,  was  murdered  by  per- 
sons congregated  and  harbored  in 
such  houses  ;  and  that  in  consequence 
of  the  public  exitement  and  exaspera- 
tion occasioned  thereby,  the  inhabi- 
tants of  the  village  destroyed  such 
houses,  and  the  property  contained  in 
them  :  Held,  that  this  evidence  was 
properly  rejected  by  the  court ;  be- 
cause if  given,  it  would  constitute  no 
answer  to  the  action.  The  fact  that  a 
house  is  kept  vs  a  place  of  public  pros- 
titution, is  sufficient  to  render  it  a 
pubiic  and  common  nuisance.  But  a 
house  cannot  be  lawfully  destroyed  by 
a  riot  or  mob,  merely  because  for  the 
time  being,  it  is  devoted  to  a  purpose 
which  the  law  characterizes  as  a  com- 
mon public  nuisance  (Id). 

MORTGAGE. 

1.  A  mortgage  of  a  mill,  the  water  power 
of  which  depends  partly  upon  parol 
license  and  partly  upon  grant,  wiD  not 
give  the  mortgagee  title  to  the  former 
part  {Batibock    agt.   Utter,   Court  of 
Appeals,  ante,  439). 

2.  But  where  the  mortgage  conveys  the 
premises  upon  which  the  mill  stands, 
describing  them  by  metes  and  bounds, 
but  contains  no  reference  to  the  mill, 
nor  the  word  "  appurtenances,"  or  any 
equivalent    expression,     it    conveys, 
nevertheless,  such  right  to  the  water 
power  as  the  mortgagor  possesses,  not 
depending  upon  mere  license,  although 
such  right  may  extend  beyond   the 
premises   actually   described   in    the 
mortgage.     The  instrument  must  be 
interpreted  as  though  executed  and 
delivered  in  view  9f  the  premises,  and 
therefore,  to  convey  the  mill,  as  such, 
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with  whatever  gave,  it  ita  value  as  a 
mill,  and  which  the  grantor  had  power 
to  convey  (Id). 

3.  The  rights  of  a  purchaser  of  premises 
embraced  in  a  mortgage  previously 
assigned  by  his  vendor  to  another  are 
to  be  determined  by  the  records  in 
the  clerk's  office,  and  the  facts  fairly 
to   be    inferred   from  what  is   there 
stated.     It  is  immaterial  whether  he 
actually  searched    or    examined    the 
records.    He  is  to  be  charged  with  all 
the  knowledge  and  information  which 
the  fullest  examination  of  them  would 
have  imparted   (Purdy  agt.  Hunting- 
ton.  46  Barb.  389). 

4.  One  who  purchases  land  for  a  good 
consideration,  and  first  puts  his  deed 
on  record,  has  the  rights  of  a  pur- 
chaser in  good  faith,  and  will  be  pro- 
tected, by  the  registry  act,  from  the 
hen  of  a  prior  unrecorded  assignment 
of  a  mortgage  upon  the  property,  held 
by  another.    The  statute  requiring  as- 
signments of  real    estate  to   be  re- 
corded (1  R.  S.  756,  §§  1,  38)  applies 
to  assignments  of  mortgages.     (Sub- 
sequent grantees  or  mortgagees  of 
land,  for    a   valuable    consideration, 
without    any    actual    notice    of    an 
unrecorded    assignment    of    a    prior 
mortgage,    are   to    be    regarded    as 
purchasers  in  good  faith,  under  said 
act.    If  such  mortgage  does  not  ap- 
pear by  the  record  to  have  been  as- 
signed, they  may  assume  that  it  is 
still  held  by  the  mortgagee,  and  may 
contract  with  him  upon  that  assump- 
tion ;  and  if  they  do  so,  in  entire  ig- 
norance of  a  prior  unrecorded  assign- 
ment, and  in  perfect  good  faith  as 
matter  of  fact,  the  title  so  acquired 
should  prevail  over  the  assignment 
(JB), 

5.  A  deed  of  conveyance,  absolute  upon 
its  face,  if  intended  for  the  security  of 
a  debt,  is  in  equity  a  mortgage.    If 
one,  holding  as  assignee,  and  for  se- 
curity,  a  certificate    of   sale   by  the 
state  from  the  surveyor  general,  pays 
tip  the  balance  due  the  state,  and  takes 
a  patent  for  the  premises,  he  never- 
theless holds  as  mortgagee  in  equity, 
although  the  legal  title,  upon  the  face 
of  the  patent,  be   absolute   in    him 
(.Murray  agt.  Walker,  31  N.  Y.  R.  399). 

6.  A  bill  of  sale,  absolute  upon  its  face, 
transferring  property  to  be  held  as  se- 
curity for  the  payment  of  a  debt  due 
the  vendee,  is,  in  character  and  effect, 
a  mortgage,  and  is  to  be  treated  as 
such.     In  such  case,  the  mortgagee 
acquires  only  a  lien  upon  the  assigned 
property ;    the  residuary  interest  of 
the  mortgagor  therein  may  still  be 


reached  by  his  creditors.  And  where, 
in  such  case,  the  assignee  is  to  com- 
plete the  process  of  the  manufacture 
of  the  assigned  property,  and  prepare 
the  same  for  sale,  such  condition  is 
not  inconsistent  with  his  rights  and 
duties  as  mortgagee,  and,  consequent- 
ly, does  not  render  the  assignment 
void  (Smith,  agt.  BeaUie,  31  N.  Y.  JR. 
542). 

7.  A  clause,  authorizing  the  mortgagor 
to  retain  possession  until  the  mort- 
gagee deems  himself  insecure,  does 
not  render  the  instrument  void,  if 
executed  in  good  faith,  and  valid  in 
all  other  respects  (Frost  agt.  Mott,  34 
N.  Y.  R.  253). 

See  LICENSE,  1,  2,  3, 4, 5,  6, 7,  8.  9, 12. 


MOBTGAGE  FORECLOSURE. 

1.  In  granting  an  order  of  publication 
for  the  service  of  summons  in  an  ac- 
tion for  the  foreclosure  of  a  mortgage, 
the  Code  requires  that  it  shall  appear 
"  by  affidavit,  to  the  satisfaction  of  the 
court  or  a  judge  "  granting  the  order, 
that  the  person  on  whom  the  service 
of  the  summons  is  to  be  made  cannot, 
after  due  diligence,  be  found  in  this 
state.    There  is  no  good  reason  why 
this  may  not  be  shown  by  an  affidavit 
properly  made  and  forming  a  part  of 
the   records  of  the  cour£   although 
made  in  another  action,  and  not  in  the 
particular  action  in  which  the  order 
is   asked    (Brainerd  agt.   Heydrick, 
ante,  97), 

2.  In  an  action  for  the  foreclosure  of  a 
mortgage,  the  non-residence  of  the  de- 
fendants is  not  necessary  to.be  shown 
It  is  sufficient  to  establish  the  fact 
satisfactorily  that  they  could  not,  after 
due  diligence,  be  found  within  this 
state,  so  as  to  enable  the  plaintiff  to 
effect  the  service  of  the  summons  on 
them  (Id). 

3.  A  copy  order  appointing  a  guardian 
ad  litem  of  a  non-resident  infant  de- 
fendant, is  not  invalid  by  reason  of 
being  deposited  in  the  post  office  two 
days  before  the  order  and  the  affida- 
vits on  which  it  was  founded  were  fled, 
where  it  appears  that  the  order  was 
made  on  the  day  of  the  deposit.    The 
order  becomes  effectual  when  filed, 
from  the  time  it  is  granted.    The  pre- 
vious deposit  is,  at  most,  an  irregu- 
larity that  can  be  remedied  at  any 
time  by  filing  the  order  nunc  pro  tune 
(Id). 

See  OFFER  OF  JUDGMENT,  1,  2,  3. 
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x     MOTION. 

1.  A  notice  of  motion  served,  cannot  be 
withdrawn  or  countermanded,  without 
payment  of  the  costs  of  the  motion 
(  Waikenshaw  agt.  Perzd,  ante,  310). 

2.  But  where  a  motion  as  originally  no- 
ticed was,  1st.  For  leave  to  add  par- 
ties defendant :    2d.  For  an  injunction 
and  receiver :    Held,  that  these  mo- 
tions were  distinct,  and  that  the  first 
part  of  the  motion  might  be  withdrawn, 
leaving  the  second  part  still  pending, 
'without  payment  of  the  costs  of  the 
motion  (Id). 

3.  An  application  to  the  favor  of  the 
court  snould  not  be  denied  on  the 
ground  that  the  moving  party  is  in 
contempt    of   another  court  '  (Strong 
agt.  Strong,  1  Abb.  N.  S.  358). 

4.  It  is  not  generally  essential  that  the 
defendant  in  moving  to  compel  the 
plaintiff  to  reply  to  an  answer  of  the 
statute   of  limitations,   should    state 
that  he  does  not  know  the  ground  on 
which  the  plaintiff  intends  to  rely  to 
defeat  the  bar  of  the  statute  (Hubbett 
agt.  Fowler,  1  Abb.  Jf.  S.  1). 

5.  The  objection  that  the  assessors  have 
assessed  property  for  a  local  improve- 
ment in  the  city  of  New  York  more 
than  is  allowed  by  law,  may  be  raised 
for  the  hrst  time  before  the  supreme 
court  on  a  motion  to  vacate  the  assess- 
ment (Palmer's  Petition,  1  Abb.  N.  S. 
30). 

MUNICIPAL  CORPOEATIONS. 

1.  The  comptroller  of  the  city  of  Brook- 
lyn has  not  exclusive  power  over  the 
financial  concerns  of  the  city  (People 
agt.  Booth,  ante,  17). 

2.  The  mayor  is  vested  with  a  discre" 
tionary  check  with  respect   to  pay 
merits  put  of  the  city  treasury ;  and 
it  is  his  duty  to  take  care  that  no 
money  is  drawn  out  of  the  treasury 
unless  in  pursuance  of  law  (Id). 

3.  A  corporator  of  a  municipal  corpora- 
tion, has  a  right  to  have  a  general  in- 
spection, and  take  copies  of  the  pub- 
lic documents  and  records  of  the  cor- 
poration, under  such   rules  and   re- 
strictions as  will  preserve  the  safety 
of  the  records,  and  prevent  any  serious 
interruption  of  the  duties  of  the  CMS- 
tos  (People  agt.  Cornell,  ante,  149). 

4.  Where  the  common  council  of  the  city 
of  New  York  authorizes  the  comptrol- 
ler of  the  city  to  settle  a  claim  in  suit 
arising  on  contract,  and  the  comptrol* 
ler  through  the  corporation  counsel, 


settles  the  suit  accordingly  ;  and  the 
referee  to  whom  the  action  was  re- 
ferred, makes  his  reporj,  in  accordance 
with  such  settlement,  upon  which 
judgrnf  nt  is  entered  in  favor  of  the 
plaintiff  against  the  corporation ; 
there  being  no  irregularity,  fraud,  col- 
lusion or  mistake  of  any  facts  shown, 
the  corporation  cannot  set  aside  the 
judgment  and  open  the  cause  for  trial 
at  the  circuit,  merely  because  a  new 
corporation  counsel  believes  a  better 
result  could  be  obtained  by  continuing 
the  litigation  to  the  end,  in  the  courts 
(Law  agt.  The  Mayor,  &c.  of  New 
York,  ante,  385). 

5.  The  Hudson  Eiver  Railroad  Company 
have  no  authority,  either  with  or  with- 
out the  consent  of  the  corporation  of 
the  city  of  New  York,  to  extend  their 
tracks  from  Chambers  street  through 
College  Place  and  Warren  street,  to 
Broadway,  in  the  city  of  New  York 
(People  agt.  Hudson  River  Eailroad 
Co.  ante,  394). 

6.  The  granting  of  a  license  by  the  offi- 
cers of  a  municipal  corporation,  to  a 
plumber,  to  make  and  connect  service 
pipes  for  conducting  water  from  the 
distributing  pipes  of  the  city  to  pri- 
vate houses,  and  the  giving  of  a  spe- 
aial  permit  to  him  to  connect  with  a 
city  sewer,  under  the  direction  of  the 
city  inspectors,  does  not   make  the 
plumber  an  officer  or  servant  of  the 
city,  when  employed  by,  and  working 
for  private  parties.    And  for  damages 
occasioned  by  the  negligence  of  the 
licensed  plumber,  in  not  guarding  an 
excavation  made  by  him  in  the  street, 
and  leaving  a  pile  of  earth  thereon, 
while  doing  the  work  under  such  li- 
cense and  permit,  the  city  is  not  re- 
sponsible.    A  municipal  corporation 
is  not  liable  for  the  acts  of  its  inhabi- 
tants in  obstructing  its  streets,  when 
notice  of  such  obstruction  is  not  shown 
to  have  been  received  by  its  officers, 
nor  is  presumed,  from  lapse  of  time 
(Dorlon  agt.  Hue  City  of  Brooklyn,  46 
Barb.  604). 

7.  Under  a  statute  (Laws  of  1865,  chap. 
180),  making  it  the  duty  of  a  munici- 
pal corporation  to  create  a  stock  or 
fund  to  an  amount,  and  upon  terms 
of  payment  fixed  in  the  statute,  and 
requiring  the  comptroller  of  the  cor- 
poration   to    prepare    and   issue  the 
stock,  and  sell  the  same  ;  the  corpo- 
ration have  a  duty  to  perform  in  crea- 
ting the  stock  by  ordinance,  before 
the  comptroller  can  issue  it.    A  man- 
damus to  compel  the  corporation  to 
create  the  stock,  is  properly  addressed 
to  the  common  council,  although  the 
corporation  are  designated  in  the  stat- 
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ute  as  the  mayor,  aldermen  and  com- 
monalty of  the  city  ( The  People  ex  rel. 
The  Market,  Commissioners  agt.  The 
Cu>nmon  Council,  1 .466.  N.  S.  318). 

8.  The  property  owned  by  the  city  cor- 
poration is  held  by  it  as  a  public  cor- 
poration, and  is  subject  to  the  law- 
making  power  of  the  state  vested  in 
the  corporaiion.  It  seems,  that  prop- 
erty hetd  by  the  corporation  for  public 
use,  etc.,  is  not  subject  to  levy  and 
sale  on  execution,  etc.  But  property 
not  held  in  trust  for  such  use,  may  be 
thus  subject  (Darlington  agt.  Mayor, 
&c.  of  New  York,  81  N.  Y.  R.  164). 

See  RAILROADS,  10,  11,  12, 13,  14, 15, 
16,  17,  18. 

MURDER. 

1.  On  a  trial  of  the  prisoner  for  the 
crime  of  murder  by  poisoning,  it  is 
competent  to  prove  that  he  had  threat- 
ened injury  to  the  deceased  by  means 
of  other  instruments — as  by  a  "  slung 
shot " — as  tending  to  prove  the  animus 
of  the  prisoner  toward  the  deceased 
The  extent  of  the  cross-examination 
of  a  witness,  upon  matters  immaterial 
to  the  issue,  is  in  the  discretion  of  the 
judge  before  whom  the  trial  is  had. 
Inquiries  on  irrelevant  topics,  to  dis- 
credit the  witness,  are  within  the  same 
rule  ;  but  such  inquiries  should  be  ex- 
cluded with  great  caution.  (Per 
PECKHAM,  J.)  (Le  Beau  agt.  People, 
34  N.  Y.  R.  223.) 

NEGLIGENCE. 

1.  A  passenger,  who  is  injured  in  at- 
tempting to  leave  the  cars  on  seeing 
two  trains  approaching  each  other  at 
such  a  speed  as  to  make  a  serious  col- 
lision inevitable,  is  not  to  be  deemed 
guilty  of  negligence   (Buel  agt.  New 
York  Central  Railroad,  31  N.  Y.  R. 
314). 

2.  Although  he  is  upon  the  platform  of 
the  cars,  attempting  to  escape,  at  the 
time  he  was  injured,  he  is  not  stand- 
ing or  riding  upon  the  platform  in 
such  a  sense  as  to  excuse  the  company 
under  the  regulation  prohibiting  pas- 
sengers from  standing  or  riding  on 
the  platform  when  the  cars    are  in 
motion  (Id). 

8.  It  is  erroneous  to  non-suit  a  plaintiff 
who  was  injured  by  a  locomotive 
crossing  a  street,  without  signals,  in 
violation  of  law,  where  his  omission 
to  discover  its  approach  was  due  to 
the  neglect  to  give  the  usual  warning. 
A  foot  passenger  on  the  public  high- 


way, who  is  not  aware  of  the  vicinity 
of  a  moving  train,  is  at  liberty  to  as- 
sume that  none  is  approaching,  when 
no  flag  is  displayed  and  no  whistle  or 
bell  is  sounded.  As  between  him  and 
the  railroad  company,  he  is  not  bound 
to  be  on  the  alert  for  danger,  when  he 
has  the  assurance  of  the  company  that 
the  crossing  is  safe  ( Beisiegel  agt.  N. 
Y.  Central  R.  R.  Co.  34  N.  Y.  R.  G22). 

4.  Passengers  are   not  to  be  deemed 
guilty  of  negligence  for  standing  on 
the  platform  of  cars  in  motion,  when 
there  are  no  vacant  seats  for  them 
within  the  cars.    It  is  no  part  of  the 
duty  of  passengers    to   enforce    the 
regulations  of  the  company,  involving 
interference    with    passengers :    that 
duty    devolves    on     the    conductor, 
agents,  or  employees  of  the  company. 
It  is  not  the  duty  of  passengers  to 
pass    from    one    car   to    another,   in 
search  of  seats,  while  the  cars  are  in 
rapid  motion.     The  paasenger  owes 
no  duty  to  a  railroad  company  to  se- 
lect for  himself  the  safer  seat  on  the 
train.    It  is  the  duty  of  the  company 
to  the  passenger  to  make  all  seats 
safe.     Trie  plaintiff  was  injured  by  an 
accident  to  the  cars  while  in  motion, 
while  he  was  standing  on  the  platform 
of  the  car,  being  unable  to  find  a  seat 
within  the  cars :  Held,  that  the  defend- 
ants were   liable    ( Willis   agt.   Long 
Island  R.  R.  Co.  34  N.  Y.  R.  670).     ' 

5.  One  who  reserves  a  right  of  posses- 
sion and  use  in  a  pier,  though  he  has 
parted  with  the  title,  is  still  liable  for 
injuries  caused  by  its  bad  condition 
( Cannavan  agt.  Conklin,  1  Abb.  N.  8. 
271). 

6.  The  defendant  having  introduced  gas 
into  a  house  occupied  by  the  plaintiff's 
father,  by   means   of  pipes   leading 
through  the  cellar  wall,  an  escape  of 
gas  occurred,  of  which  the  defendant 
was  promptly  notified.     The  defend- 
ant, as  was  its  custom,  sent  S.,  one  of 
its  servants,  to  ascertain  where  the 

.leak  was,  who  lighted  a  match,  and 
thereby  ignited  the  escaped  gas  in 
the  cellar,  causing  an  explosion,  by 
which  the  house  was  blown  to  pieces, 
and  the  plaintiff  seriously  injured. 
Held,  that  the  evidence  of  negligence 
on  the  part  of  the  defendant  was  clear 
and  decisive  ;  the  casualty  being  the 
direct  and  immediate  consequence  of 
the  explosion,  which  was  caused  by 
the  negligent  act  of  the  defendant's 
agent ;  and  that  the  defendant's  neg- 
ligence was  established  by  that  fact, 
whether  S.  was  wholly  or  only  in  part 
the  deiendant's  agent;  but  that  the 
judge  correctly  held,  on  the  trial,  that 
8.  was  exclusively  the  defendant's 
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agent,  and  that  the  act  done  was  in 
the  line  of  hie  agency,  and  the  de- 
fendant responsible  for  his  acts.  Held, 
also,  that  S.'s  duties  extended  to  such 
an  examination  as  was  necessary  to 
determine  the  locality  of  the  leak, 
wherever  it  was,  and  the  catastrophe 
originated  in  the  improper  method 
resorted  to  for  the  purpose  of  pursu- 
ing such  examination  ;  and  that  hence 
the  judge  was  not  bound  to  charge 
the  jury  that  the  defendant  was  net 
liable  for  S.'s  negligence  if  the  leak 
was  in  the  brass  head,  and  not  in  the 
service  pipe  ( Lannen  agt.  The  Albany 
Gas  Light  Co.  46  Barb.  264). 

7.  And  it  appearing  that  the  leak  was  in 
a  pipe  called  a  bent,  close  to  its  joint 
with  the  service  pipe,  which  was .  not 
put  in  by  the  defendant,  but  by  the 
plaintiff's  father,  and  that  the  pipes 
put  in  by  him  were  in  fact  originally 
put  in  with  care,  and  had  been  in- 
spected and  approved  by  the  defend- 
ant ;  and  there  being  no  decisive  evi- 
dence to  show  how  the  fracture  in  the 
pipe  was  produced  ;  it  was  held,  that 
this  was  a  question  for  the  jury  to  de- 
termine, and  that  the  court  would  as- 
sume it  was  presented  to  them  under 
proper  instructions  from  the  judge. 
Held,  also,  that  it  was  a  question  of 
some  difficulty  whether  the  act  of  per- 
mitting the  gas  to  escape,  which  in  it- 
self was  not  the  cause  of  the  explo- 
sion, could  be  said  to  have  contributed 
to  it  in  so  direct  or  proximate  a  man- 
ner as  to  justify  the  imputation  of 
such  negligence  as  should  defeat  a 
recovery  for  damage  consequent  upon 
the  explosion.      Held,  further,   that, 
had  the  plaintiff  been  an  adult,  there 
would  have  been  no  ground  for  charg- 
ing her  with  personal  negligence ;  and 
that  she  was  not  more  chargeable  for 
being  an  infant  of  tender  years.   There 
is  no  just  or  legal  principle  which, 
when  an  infant  is  himself  free  from 
negligence1,  imputes  to  him  the  negli- 
gence of  his  parent,  when  if  he  were 
an  adult  he  would  escape  it  (Id). 

8.  The  principle  of  the  rule  established 
by  the  case  is,  that  before  a  party  can 
be  made  liable  for  negligence,  he  must 
himself,  personally  or  by  his  agents, 
have  been  guilty  of  it ;  that  he  ought 
not  to  be  chargeable  for  the  negli- 
gence of  another,  over  whose  move- 
ments he  has  no  control  or  rightful 
authority,  and  whose  negligence  he 
had  no  reason  to  anticipate  ;  and  that 
though   this  doctrine    may  in    some 

"  cases  expose  a  defendant  to  an  action 
where,  if  the  action  were  brought  by 
another  party,  for  damages  resulting 
from  the  same  casualty,  he  would  not 
be  liable,  yet  it  works  no  injustice,  as 


it  never  allows  a  party  to  recover,  un- 
less his  adversary  has  been  guilty  of 
negligence,  and  he  himself  is  free  from 
it  (Id). 

See  HAILROAUS. 

NEW  YORK  CITY. 

1.  The  city  judge  of  New  York  has  power 
to  allow  a  writ  of  habeas  corpus  ;  but 
if  he  refuses  to  do  so,  it  being  discre- 
tionary with  him  whether  to  allow  it 
or  not,  the  remedy  is  not  by  mandam- 
us ( Tlie  People  ex  rel.  Ryan  agt.  Rus- 
sell, 46  Barb.  27). 

2.  The  proviso  in  the  act  of  April  3, 1807, 
by  which  it  is  declared  that  the  pro- 
prietors of  lands  adjacent  shall  have 
the  pre-emptive  right  in  all  grants 
made  by  the  corporation  of  the  city 
of  New  York,  of  the  lands  under  wa- 
ter in  the  Hudson  river,  granted  to 
the  city  by  that  act,  is  a"  mere  restraint 
on  alienation,  which  can  be  waived  by 
the  original  grantors,  the  state  ;  and 
does  not  confer  any  legal  right  to,  or 
interest  in  such  lands  under  water, 
upon  the  proprietors  of  the  adjacent 
uplands  (Towle  agt.  Palme};  1  Abb. 
N.  S.  81). 

NEW  YORK  HARBOR. 

1.  A  platform  -or  structure  erected  on 
spiles,  of  about  forty  feet  in  length, 
and  twenty  feet  in  width,  in  the  North 
river,  adjoining  a  pier,  by  a  lessee 
thereof,  is  an  obstruction  to  the  free 
use  and  navigation  of  the  harbor  by 
tile  public,   and,  therefore,  a  public 
nuisance  (Moore  agt.   The  Board  of 
Commissioners  of  Pilots,  ante,  184). 

2.  The  board  of  commissioners  of  pilots, 
or  any  other  party,  cannot  be  inter- 
fered with  by  injunction,  in  proceed- 
ings to  abate  such  nuisance  (Id). 

NEW  TRIAL. 

1.  In  an  action  against  the  drawer  of  a 
bank  check,  the  defense  being  that  it 
was  given  for  the  benefit  of  a  third 
person,  on  an  agreement  that  it  was 
to  be  paid  only  out  of  funds  to  be  pro- 
vided by  him,  the  plaintiff  testified 
that  before  he  took  the  check  the  de- 
fendant told  him  that  he  had  security 
and  would  pay  the  check,  and  that  he 
(plaintiff)  took  it  for  value.  The  de- 
fendant testified  that  he  never  had 
any  conversation  with  plaintiff  before 
the  latter  received  the  check.  After 
verdict  for  the  plaintiff :  Held,  that 
newly  discovered  evidence  of  declara- 
tions of  the  plaintiff  that  he  knew  be- 
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fore  be  took  the  check  that  it  w?.s 
made  on  the  condition  alleged  by  the 
defendant,  was  a  good  ground  for 
granting  a  new  t sial.  The  circum- 
stance that  proof  of  such  facts  would 
tend  to  discredit  the  plaintiff,  does  not 
convert  the  evidence  into  mere  im- 
peaching evidence.  Nor  ie  such  evi- 
dence to  be  deemed  cumulative,  but 
is  direct  and  independent  testimony 
(Oakley  agt.  Sears,  1  Mb.  N.  8.  368). 

2.  The  statute  as  to  the  mode  in  which 
jurors  are  to  be  drawn  is  directory ; 
and  a  neglect  to  conform  to  its  pro- 
visions is  not,  in  itself,  a  sufficient 
ground  for  setting    aside    a   verdict 
where  the  prisoner  has  not  been  pre- 
judiced (People  agt.  Ferris,  1  Abb.  N. 
S.  193). 

3.  A  verdict  assessed  upon  a  plainly  er- 
roneous method  of  computation  of  the 
value  of  a  life  estate,  may  be  set  aside 
on  the  ground  of  mistake,  inadver- 
tence, or  excusable  neglect,  even  after 
a  motion  for  a  new  trial  has  been  de- 
nied, and  judgment  has  been  entered 
( Greer  agt.  The  Mayor,  &c.  of  New 
York,  1  Abb.  N.  S.  206). 

NOTAEY  PUBLIC. 

1.  A  notarial  certificate  of  presentment, 
protest  for  non-payment,  and  notice 
thereof,  is  properly  received  as  pre- 
sumptive evidence  of  the  facts  stated 
therein,  where  the  defendant  does  not 
by  his  answer  deny  the  fact  of  having 
received  notice  ;  but  on  the  contrary, 
he  admits  that  he  received  notice, 
though  not  until  nearly  a  month  after 
the  note  fell  due.  The  statute  making 
such  certificate  presumptive  evidence 
of  the  facts  contained  therein,  unless 
the  defendant  shall  annex  to  his  plea 
an  affidavit  denying  the  receipt  of  no- 
tice (3  R.  S.  5th  ed.  283,  §  35),  only  ap- 
plies where  no  notice  has  been  re- 
ceived at  any  time  (  Union  Bank  of 
Rochester  agt.  Gregory,  46  Barb.  98, . 

NOTICE. 

1.  The  law  requiring  the  board  of  com- 
missioners of  pilots  to  give  notice  to 
persons  erecting  structures  beyond 
the  exterior  line  defined  by  the  com- 
missioners for  the  preservation  of  New 
York  harbor,  under  the  laws  of  I860 
(ch.  622,  §  2),  is  not  complied  with 
when  the  notice  is  made  out  and 
served  by  the  president  of  the  board. 
The  law  requires  such  notice  to  be 
given  by  tne  board  itself.  When 
given  by  the  president,  though  verbal- 
ly authorized  by  the  board,  it  is  not 
sufficient.  Such  defective  notice  will 


not  charge  the  person  notified  with 
the  penalty  imposed  by  law  for  con- 
tinuing such  structure's  after  notice 
( Hoard  of  Commissioners  of  Pilots  agt. 
Vanderbilt,  31  tf.  Y.  R.  265). 

2.  The  published  notice  of  an  order  to 
creditors  to  show  cause,  stating  that 
the  proceeding  is  for  the  discharge  of 
an  insolvent  from  his  debts,  need  not 
specify  the  particular  statute  under 
which  it  is  had  ;  and  adding  a  defect- 
ive reference  to  the  statute  does  not 
vitiate.     The  proof  of  publication  of 
such  notice  is  not  limited  by  the  stat- 
ute to  an  affidavit  of  the  printer  or  the 
clerk  or  foreman  of  the  printer,  al- 
though it  enables  the  insolvent  to  per- 
petuate the  evidence  by  taking  tneir 
affidavit  (Soule  agt.  Chase,  1  Abb.  N. 
S.48). 

3.  Proof  that  a  notice  was  "published 
in  the  New  York  Day  Book  "  is  suffi- 
cient to  show  compliance  with  an  or- 
der that  it  be  published  in  "the  news- 
paper published  in  the  city  of  New 
York,    entitled    "The    Evening    Day 
Book,"  in  the  absence  of  any  evidence 
of  the  existence  of  iwo  papers  with  the 
title  of  Day  Book  (Id). 

NOTICE  OP  APPEAL. 

1.  In  an  action  of  tort  to  recover  dam- 
ages, brought  in  a  justice's  court,  and 
judgment  For  a  certain  sum  is  render- 
ed for  the  plaintiff,  and  the  defendant 
appeals  to  the  county  court,  specify- 
ing in  his  notice  of  appeal  certain  ob- 
jections to  the  recovery  of  the  judg- 
ment, but   no   offer   to   reduce   the 
amount  is  served  by  the  plaintiff,  and 
on  a  trial  in  the  county  court    the 
plaintiff  recovers  a  larger  amount  than 
before  the  justice,  but  not  sufficient  to 
equal  the  amount  of  irderest  on  the  first 
judgment,  from  the  time  of  its  recov- 
ery, the  plaintiff,  nevertheless,  recov- 
ers a  more  favorable  judgment,  and  is 
entitled  to  costs  (Smith  act.  Ma-u.  ante, 
222). 

2.  Interest  not  being  a  necessary  and  le- 
gal incident  to  a  claim  of  tort,  the  com- 
parison of  the  two  judgments  should 
not  be  affected  by-it  (Id). 

3.  A  defendant  having  served  notice  of 
appeal,  the  mere  service  of  a  notice 
oi  argument  by  the  plaintiff  does  not 
preclude  him  from  enforcing  payment 
of  the  judgment ;  no  stay  or  proceed- 
ings having  been  given  or  applied  for 
(Arnoux  agt.  Homans,  ante,  382). 

NUISANCE. 
1.  A  platform  or  slructure  erected  on 
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spiles,  of  about  forty  feet  in  length 
and  twenty  feet  in  width,  in  the  North 
river,  adjoining  a  pier,  by  a  lessee 
thereof,  is  an  obstruction  to  the  free 
use  and  navigation  of  the  harbor  by 
the  public,  and,  therefore,  a  public 
nuisance  (Moore  agt.  Board  of  Com- 
missioners of  Pilots,  ante,  184) . 

2.  The  board  of  commissioners  of  pilots> 
or  any  other  party,  cannot  be  inter- 
fered with  by  injunction  in  proceed- 
ings to  abate  such  nuisance  (Id). 

3.  Where  mill  property  has  been  used 
and  occupied  by  a  party,  and  those 
under  whom  he  claims,  and  to  the 
same  extent,  under  a  title  and  claim 
of  right  as  against  all  the  world — indi- 
viduals and  the  public— for  a  period 
of  forty  years,  he  cannot  be  disturbed, 
or  subjected  to  restraint  in  the  exer- 
cise of  any  of  the  rights  pertaining  to 
such  property,  except  upon  the  ground 
that  it  is  a  public  nuisance.    If  it  is 
such  a  nuisance,  no  period  of  use  and 
occupancy,  however  extended  and  un- 
interrupted, and  under  whatever  claim 
of  right,  will  protect  it  from  abate- 
ment by  the  public  authorities,  or  the 
preventive  remedy  by  injunction  to 
restrain  its  perpetuation  by  additions 
and  repairs  ( The  Cilt/  of  Rochester  agt. 
Erickson,  46  Barb.  92). 

4.  That  which  is  exclusively  a  common 
or  public  nuisance  cannot  lawfully  be 
abated  by  the  private  act  of  individu- 
als.   The  remedy  is,  an  indictment — 
a  criminal  prosecution  ;  unless  some 
other  remedy  has  been  provided  by 
statute.     A  private  nuisance  may  be 
abated  by  the  party   aggrieved.      A 
nuisance  may  be  a  public  and  a  pri- 
vate nuisance.     In  such  a  case  the 
public  may  proceed,  by  indictment,  to 
abate  it,  and  punish  its  author;  or 
those  individuals  to  whom  it  is  a  pri- 
vate nuisance,  by  reason  of  its  being 
specially  inconvenient  and  annoying 
to  them,  or  because  they  are  in  some 
particular  way  incommoded  thereby, 
may  of  their  own  act  abate  it.    In  the 
case  of  a  private  nuisance,  the  ag- 
grieved party  has  an  election  of  reme- 
dies.   He  may  remove  the  nuisance, 
or  he  may  have  his  action  for  the  pri- 
vate damages  sustained  by  him  ;  but 
he  cannot  have  both  remedies  ( Grif- 
fith agt.  McOulium,  46  Barb.  561). 

6.  For  the  purpose  of  abating  a  nuisance, 
so  much  only  of  the  thing  as  causes 
the  nuisance  should  be  removed.  And 
in  general,  where  it  is  the  wrongful 
use  of  a  building  that  constitutes  a 
nuisance,  the  remedy  is  to  stop  such 
use  ;  not  to  tear  down  or  demolish  the 
building  itself  (Moody  agt.  The  Board 


of  Supervisors  of  Niagara  County.  46 
Barb.  659). 

OFFICER. 

1.  An  officer  who  seizes  all  the  property 
of  a  debtor,  knowing  thot  part  of  it  is 
exempt,  cannot  justify  the  seizure  by 
the  omission  of  the  debtor  to  desig- 
nate a  particular  portion  of  it  as  not 
subject  to  execution  or  attachment. 
The  officer  cannot  claim,  in  behalf  of 
one  creditor,  the  benefit  of  a  waiver 
of  the  exemption  in  favor  of  another. 
One  who  has  an  equitable  interest  in 
property  which  is  taken  from  his  pos- 
session by  a  wrong-doer,  can  maintain 
an  action  for  the  wrong,  though  he  be 
not  the  absolute  owner.    The  defend- 
ant cannot  set  up  an  adverse  claim  to 
the  property,  in  behalf  of  a   third 
party,  who  acquiesces  in  the  title  of 
the  plaintiff  and  asserts  no  interest  in 
the  subject  of  the  action  (Frost  agt. 
Mott,  34  N.  Y.  B.  253). 

2.  One  who,  by  contract  with  the  state, 
assumes  the  duties  and  is  invested 
with  the  powers  of  a  public  officer,  is 
liable  to  an  individual  who  sustains 
special  damage  by  a  neglect  properly 
to  perform  such  duties.    The  manner 
in  which  such  powers  and  duties  are 
conferred,   whether    by   appointment 
by  or    by    contract   with    the    canal 
board,  does  not  affect  the  question  of 
liability.     A  public  officer,  or  a  con- 
tractor engaged  to  perform  the  duties 
of  a  public  officer,  is  liable  for  negli- 
gence or  malfeasance  to  any  one  sus- 
taining special  damage  in  consequence 
thereof  (liobixson  agt.  Chamberlain, 
34  N.  Y.  H.  389). 

OFFER  OP  JUDGMENT. 

1.  In  an  action  for  the  foreclosure  of  a 
mortgage,  where  there  was  a  part  of 
the  principal  sum  not  yet  due,  the 
amount  of  which  was  admitted  by  the 
pLsadiugs,  and   the    mortgagor — one 
of  the  defendants,  with  his  answer, 
served  an  oif'er  to  aliow  judgment  to 
be  entered  herein  against  him,  decree- 
ing due  on  the  bond  and  mortgage 
mentioned  in  the  complaint  the  sum 
of  $105,  and  interest  thereon  from  this 
date,  and  for  judgment  of  foreclosure 
and. sale  herein  loilh  conts,  which  offer 
was  not  accepted  by  the  plaintiff,  and 
on  a  reference  it  was  ascertained  that 
at  the  time  of  the  offer  there  was  but 
$68  due  on  the  bond  and  mortgage : 

2.  Held,  that  the  plaintiff  was  entitled  to   • 
COB;S,  notwithstanding  the  offer.  (MAII- 
VIN,  J.,  dissenting.)   (Bettis  agt.  Good- 
will, ante,  137). 
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3.  The  offer  was  insufficient,  because  it 
did  not  propose  that  the  judgment 
should  adjudicate  the  amouid  not  due, 
as  agreed  upon  in  the  pleadings,  or 
that  such  amount  should  be  paid 
either  in  whole  or  in  part  out  of  the 
proceeds  of  the  sale,  and  thereby  save 
a  special  apph'catfon  to  the  court  for 
that  purpose  (Id). 

ORDER  OF  PUBLICATION. 

1.  In  granting  an  order  of  publication 
for  the  service  of  summons  in  an  ac- 
tion for  the  foreclosure  of  a  mortgage, 
the  Code  requires  that  it  shall  appear 
"  by   affidavit,    to     the    satisfaction 
of   the   court   or    judge"    granting 
the  order,  that  the  person  on  whom 
the    service  of  the  summons   is   to 
be  made,  cannot,  after  due  diligence 
be  found  in  this  state.    There  is  no 
good    reason  why  this   may  not  be 
shown  by  an  affidavit  properly  made, 
and  forming  a  part  of  the  records  of 
the  court,  although  made  in  another 
action,  and  not  in  the  particular  action 
in  which  the  order  is  asked  (Brainerd 
agt.  Heydrick,  ante,  97). 

2.  In  an  action  for  the  foreclosure  of  a 
mortgage,  the  non-residence  of  the 
defendants   is   not   necessary  to   be 
shown.     It  is  sufficient  to  establish 
the  fact  satisfactorily  that  they  could 
not,    after    due    diligence,  be  found 
within  this  state,  so  as  to  enable  the 
plaintiff  to  effect  the  service  of  the 
summons  on  them  (Id). 

3.  A  copy  order  appointing  a  guardian 
ad  (item  of  a  non-resident  infant  de- 
fendant, is  not  invalid  by  reason  of 
being  deposited  in  the  post  office  two 
days  before  the  order  and  the  affida- 
vits on  which  it  was  founded  were 
filed,  where  it  appears  that  the  order 
was  made  on  the  day  of  the  deposit. 
The    order   becomes   effectual  when 
filed,  from  the  tune  it  is  granted.  The 
previous  deposit  is,  at  most,  an  irregu- 
larity that  can  be  remedied  at  any  time 
by  tiling  the  order  nunc  pro  tune  (Id). 

PARTIES. 

1.  It  is  essential,  before  taking    away 
the  control  of  the  assets  of  a  limi- 
ted   partnership    froiu    members    of 
the  firm,  oil  the  ground  of  insolvency, 
to  ascertain  whether  all  who  have  an 
interest  in  their  retention  of  such  con- 
trol are  before  the  court  as  parties 
(  Walkenshaw  agt.  Perzel,  ante,  233). 

2.  On  the  death  of  a  special  partner  in 
a  limited  partnership,  which  is  indebt- 
ed to  him  for  money  loaned  for  the 


partnership  business,  his  executors 
represent  him  in  his  individual  claim 
for  money  loaned,  and  also  represent 
him  as  to  any  interest  the  estate  may 
have  in  carrying  on  the  partnership 
(Id). 

3.  Therefore,  it  is  for  such  executors  to 
determine,  with  or  without  the  sanc- 
tion of  the  court,  whether  it  is  most 
for  the  interest  of  the  estate  they  re- 
present, to  continue  the  partnership, 
or  urge  their  claim  for  money  lent  (Id). 

4.  And  in  an  action  by  the  survivors  of 
the  special  partners,  and  all  others 
who  may  come  in,  Ac.,  against  the 
general  partners,  to  wind  up  the  part- 
nership on  the  ground  of  insolvency, 
and  for  a  receiver,  &c.,  the  executors 
of  the  special  partner  should  be  made 
parties  j  and  as  they  may  represent 
conflicting  interests  of  the"  testator  as 
to  carrying  on  the  particular  business, 
or  destroying  it,  and  enforcing  the 
claim  of  the   testator  for  advances, 
they  should  be  made  defendants  (Id). 

5.  An  action  to  recover  several  penalties 
under  chapter  361  of  the  laws  of  1865, 
for  bringing  watered  milk  to  a  cheese 
factory,    to    be    manufactured    into 
cheese,  may  be  maintained  by  and  in 
the  name  of  the  treasurer  of  the  asso- 
ciation, against  a  member  of  the  asso- 
ciation (JBridenbecker&gt.  Hoard,  ante. 
289). 

6.  New  parties  cannot  be  added  to  the 
action  without  amendment  of  the  sum- 
mons ;  and  the  summons  cannot  be 
amended  of  course,  under  section  172 
of  the  Code,  but  leave  of  the  court  to 
amend  must  be  obtained  under  section 
173   ( Walkenshaw  agt.  Perzel,  ante, 
310). 

7.  A  plaintiff  can  obtain  leave  to  amend 
the  summons  under  the  general  prayer 
contained  in  his  notice  of  motion,"  to 
wit :  "  for  such  other  order  or  relief 
as  the  court  shall  see  fit  to  grant" 
(Id). 

8.  When  a  party  asks  leave  of  the  court 
to  bring  in  new  parties,  he  necessarily 
includes  in  that  request  a  further  re- 
quest for  leave  to  make  such  amend- 
ment, and  take  such  steps  as  shall  be 
requisite  to  bring  into  court  such  new 
parties  (Id). 

9.  Provision  may  be  made  in  the  order 
allowing  new  parties  to  be  brought  in, 
for  the  amendment  of  the  summona 
and  complaint,  and  the  service  of  the 
summons  upon  the  new  parties,  and 
the    service    of    the    amended    com- 
plaint upon  the  parties  already  in, 
specifying  in  detail  ihe  proper  j.roeeed- 
ings  to  pursue  ;  or  it  may  simply  al- 
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low  them  to  bo  brought  in,  and  the 
necessary  amendments  to  be  made  to 
the  summons  and  complaint,  leaving 
the  plaintiff  to  thereafter  conduct  his 
proceedings  regularly,  at  his  own  peril 
(Id). 

10.  When  a  statute  gives  an  action  to 
the  party  aggrieved,  there  is  an  inter- 
est vested  in  him  ;  it  is  not  a  personal 
right.    Hence,  under  the  section  of 
the  statute  giving  to  every  person  who 
shall  pay  usurious  interest,  for  a  loan, 

'  a  right  of  action  within  one  year,  for 
the  excess  of  interest,  the  receiver  of 
a  borrower,  appointed  in  supplemen- 
tal proceedings  may  sue  (Palen  agt. 
Johnson,  46  Barb.  21). 

11.  Where  a  penalty  given  by  statute,  for 
the  commission  of  a  fraud,  is  by  the 
terms  of  the  statute  "  to  be  sued  for 
in  any  court  of  competent  jurisdic- 
tion, for  the  benefit  of  the  person  or 
persons,  &c.,  upon  whom  such  fraud 
shall  be  committed,"  in  the  absence 
of   any    specification,    in    terms,    by 
whom  the  action  is  to  be  brought,  it 
must  be  in  the  names  of  the  persons 
for  whose  benefit  the  suit  is  prosecu- 
ted ;   i.  e.,  in  the  names  of  the  real 
parties  in  interest.    Accordingly,  an 
action  for  a  penalty  under  the  act  of 
May  2,  1864,  "to  protect  butter  and 
cheese  manufacturers  "  ( Laws  of  1864, 
chap.  518),  for  supplying  to  a  cheese 
manufactory,  skimmed  milk  and  milk 
diluted  with  water,  to  be  manufactured 
into  cheese,  is  properly  brought  in  the 
names  of  the   owner  of  the  factory 
and  the  persons  bringing  milk  to  the 
factory    to    be     manufactured    into 
cheese ;   where  the  arrangement  be- 
tween  the   parties  is  that  the  milk 
brought    by    each   person    shall    be 
•weighed  as  delivered  at  the  factory, 
run  into  receiving  vats  and  made  into 
cheese  ;  and  when  the  cheese  is  sold, 
the  money  shall  be  divided  among  the 
customers,  according  to  the  quantity 
of  milk  furnished  by  each,  after  de- 
ducting tho  cost  ot   manufacturing. 
It  is  not  necessary  that  a  statute  giv- 
ing a  pecuniary  penalty  or  forfeiture, 
should  in  terms  direct  in  whose  name 
the  action  for  its  recovery  shall  be 
brought.    When  it  is  given  to  a  party 
injured  or  aggrieved  by  the  act,  or 
omission  of  another,  such  party,  in 
the  absence  of  any  provision  to  the 
contrary,  may  bring  the  action  for  its 
recovery  in  his  own  name  ( Thompson 
agt.  Howe,  46  Barb.  287). 

12.  Upon  a  policy  of  insurance  against 
fire,  issued  to  A.,  loss,  if  any,  payable  to 
B.,  the  latter  may  maintain  an  action 
in  his  own  name.  The  cases  of  (7ms- 
•cewor  agt.  Atlantic  Fire  In.*.  Co.  (17 


N.  Y.  391)  ;  Freeman  agt.  The  Fulton 
Fire  Ins.  Co.  (14  Abb.  Pr.  398)  ;  and 
Fowler  agt.  New  York  Indemnity  Ins. 
Co.  (26  N.  Y.  425),  explained  ('Frink 
agt.  Hampden  Ins.  Co.  1  Abb.  N.  8. 
343). 

PAKTITION. 

1.  The  fact  that  one  of  the  parties  inter- 
ested hi  the  partition  of  an  estate  is 
an  infant,  lunatic,  &c.,  will  not  deprive 
other  parties  in  such  interest  of  their 
right  to  a  partition  and  sale  of  the 
premises  so  held  in  common  by  them. 
But,  before  the  interest  of  the  infant 
or  lunatic  therein  can  be  disposed  of, 
and  his  title  be  vested  in  a  purchaser, 
he  must,  in  some  proper  form,  be 
brought  before  the  court,  and  his 
rights  be  passed  upon  and  protected. 
If,  in  bringing  the  ward  into  court,  or 
in  the  proceedings  before  the  court, 
there  has  been  any  irregularity,  that 
may  be  cured  by  subsequent  amend- 
ment under  the  order  of  the  court 
having  jurisdiction  of  the  parties  and 
the  subject  matter  (Rogers  agt.  Mc- 
Lean, 34  N.  Y.  B.  536;. 


PARTNERS  AND  PARTNERSHIPS. 

1.  Loans  of  money  by  a  special  partner, 
upon  securities  or  otherwise,  to  a  lim- 
ited partnership,  for  partnership  pur- 
poses, or  for  enlarging  the  means  of 
carrying  on  the  business,  are  express- 
ly permitted  by  the  statute.    That  is, 
such  loans  do  not  come  within  the 
statute  penalty  of  making  the  partner- 
ship general  (  Walkenshaw  agt.  Perzel, 
ante,  233). 

2.  Whenever  a  limited  partnership  is  in- 
volved, within  the   meaning  of  the 
statute  (1  R.  S.  766,  §  20),  any  creditor 
at  large  is  entitled  to  have  its  affairs 
wound  up,  and  its  assets  distributed 
pro  rala  among  those  of  its  creditors 
who  have  not  obtained  a  specific  lien 
(Id). 

3.  It  is  essential,  however,  before  taking 
away  the  control  of  the  assets  of  a  lim- 
ited partnership  from  members  of  the 
firm  on  the  ground  of  insolvency,  to 
ascertain  whether  all  who  have  an  in- 
terest in  their  retention  of  such  con- 
trol are  before  the  court  as  parties 
(Id). 

4.  On  the  death  of  a  special  partner  in 
a  limited  partnership,  which  is  indebt- 
ed to  him  for  money  loaned  for  the 
partnership    business,   his    executors 
represent  him  in  his  individual  claim 
for  money  loaned,  and  also  represent 
him  as  to  anv  interest  the  estate  mr~ 
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have  in  carrying  on  the  partnership 
(Id). 

5.  Therefore,  it  is  for  such  executors  to 
determine,  with  or  without  the  sanc- 
tion of  the  court,  whether  it  is  most 
for  the  interest  of  the  estate  they  re- 
present to  continue  the  partnership, 
or  urge  their  claim  for  money  lent  (Id). 

6.  And  in  an  action  by  the  survivors  of 
the  special  partners,   and  all  others 
who  may  come  in,  &c.,  against  the 
general  partners,  to  wind  up  the  part- 
nership on  the  ground  of  insolvency, 
and  for  a  receiver,  Ac.,  the  executors 
of  the  special  partner  should  be  made 
parties  ;  and  as  they  may  represent 
conflicting  interests  of  the    testator 
as  to  carrying  on  the  partnership  busi 
ness,  or  destroying  it,  and  enforcing 
the  claim  of  the  testator  for  advances, 
they  should  be  made  defendants  (Id). 

7-  What  is  insolvency  ?  It  is  true  that 
"  insolvency  "  and  "  inability  to  pay," 
are  synonymous;  but  solvency  does  not 
mean  ability  to  pay  at  all  times,  under 
all  circumstances,  and  everywhere,  on 
demand ;  nor  does  it  require  that  a 
person  should  have  in  his  possession 
the  amount  of  money  necessary  to 
pay  all  claims  against  him.  Difficulty 
jn  paying  particular  demands  is  not 
insolvency : 

8.  Held,  that  the  insolvency  of  the  part- 
"nership  in  this  case  was  not  so  clearly 

made  out  as  to  warrant  any  interfe- 
rence by  the  court  (Id). 

9.  Whether  two  or  more  persons  associ- 
ating m  business,  are  partners  as  be 
tween  themselves,  depends  upon  their 
intentions,  as  legally  ascertained  (Sal- 
ter  agt.  Ham,  31  N.  Y.  JR.  321). 

10.  Where  the  articles  of  copartnership 
dp  not  give  either  partner  a  right  to 
dissolve  at  will,  an  allegation  by  one 
partner,  contained  in  a  pleading,  and 
not  responsive  to  any  proposal  of  his 
adversary,  of  his  desire  to  dissolve,  is 
not  equivalent  to  an  acceptance  of  an 
offer  to  dissolve,  made  by  the  other 
party  a  mouth  previous.    A  provision 
in  articles  of  copartnership,  prescrib- 
ing a  definite  period  for  its  continu- 
ance, is  sufficient,  without  any  prohi- 
bition of  an  earlier  dissolution?  to  pre- 
vent either  party  from  dissolving  it  at 
will  (Smith  agt.  Muiock,  I  Abb.  N.  S. 
375). 

11.  A  retiring  partner,  who  releases  and 
assigns  all  his  interest  in  the  good- 
will of  the  business  of  the  firm  to  his 
copartner,  does  not  thereby  relinquish 
his  right  to  establish  and  carry  on  a 
business  similar  to  that  of  the  late 
firm,  so  long  as  he  does  no  act  to  mis- 


lead customers  into  the  belief  that  ho 
la  carrying  on  business  aa  the  suc- 
cessor of  the  old  firm,  or  that  when 
dealing  with  him  they  are  dealing  with 
such  successor.  Nor  does  one  who 
was  formerly  bookkeeper  of  the  lato 
firm,  and  who,  upon  its  dissolution, 
unites  with  such  retiring  partner  in 
establishing  such  new  business,  there- 
by become  liable  to  an  action,  by  the 
purchaser  of  the  good-will,  for  an  in- 
junction or  damages  ( White  agt. 
Jones,  1  Abb.  N.  S.  328). 

See  CHEESE  FACTOBY  ASSOCIATION. 
PAYMENT. 

1.  The  purchase  at  a  tax  sale  does  not 
operate  to  discharge  the  assessment, 
or  to  deprive  the  owner  of  his  equity 
of  redemption  under  the  statute. 
Wh.ere  a  mortgage  provides  that  the 
mortgagor  shall  pay  the  taxes  and 
assessments  upon  the  mortgaged 
premises,  and,  in  default  of  so  doing, 
that  the  mortgagee  may  discharge 
the  same,  and  collect  them  as  a  part 
of  the  mortgage,  the  failure  of  the 
mortgagor  to  pay  the  taxes  is  not  such 
a  breach  of  the  condition  of  the  mort- 
gage as  will  give  the  mortgagee  the 
right  to  foreclose  and  collect  the  whole 
amount  secured.  Where  the  premises 
have  been  sold  for  non-payment  of 
assessments,  and  the  mortgagee  has 
bid  them  in,  and  taken  the  certificate 
of  sale,  he  has  not  thereby  paid  the 
taxes  on  said  premises  (  Williams  agt. 
Townsend,  31  If.  Y.  R.  411). 

PERFORMANCE. 

1.  Where,  by  the  terms  of  an  agreement 
under  seal,  the  plaintiff  was  to  pay  a 
certain  sum  in  cash,  and  assumed  cer- 
tain   mortgages    mentioned    in    the 
agreement,  and  to  execute  his  bond 
and  mortgage  for  the  balance,  on  a 
particular  day,  and  the  defendant,  on 
receiving  such  payments  and  the  bond 
and  mortgage  on  that  day,  was  to  con- 
vey to  the  plaintiff  certain  lots  in  fee. 
free  from  all  incurrihrances,  except  said 
mortgages  and  a  certain  lease : 

2.  Held,  that  these  several  acts  were  to 
be  performed  at  the  same  time,  and 
the  obligations  of  the  parties  in  re- 
spect to  them  were,  therefore,  mutual 
and  dependent  (Morange  agt.  Morris, 
Court  of  Appeals,  ante,  178). 

3.  Ordinarily,  in  such  case,  it  is  incum- 
bent on  each  party  to  perform  or  ten- 
der a  performance  on  his  part,  in  or- 
der to  put  the  other  party  in  default 
(Id) 
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4.  But  where,  as  in  this  case,  the  defend- 
ant was  unable  to  perform  his  agree- 
ment, for  the  reason  that  the  premises 
were  incumbered  with  the  liens,  or 
taxes_  and  assessments,  admitted  in 
the  answer,  the  plaintiff  was  excused 
from  tendering  payment  and  offering 
to  perform  on  his  part,  on  the  day 
specified  (Id). 

61  A  tender  of  performance  need  not  be 
made  when  it  would  be  wholly  nuga- 
tory. The  existence  of  the  incum- 
brances,  at  the  time  fixed  in  the  agree- 
ment for  the  execution  and  delivery 
of  a  deed,  was  a  breach,  of  the  agree- 
ment of  the  defendant,  which  put  it 
out  of  his  power  to  perform,  and  ex- 
cused the  plaintiff  from  tendering  per- 
formance (Id). 

PLANK  ROAD  COMPANY. 

1.  Under  the  provisions  of  the  act  of 
1847  (ch.  210),  where  a  plank  road 
company  takes  and  uses  a  public  high- 
way for  its  purposes,  the  road  thus 
appropriated  does  not  cease  to  be  a 
public  highway.  The  general  right 
of  the  public  to  use  it  for  the  purpose 
of  travel,  with  horses,  carriages,  and 
on  foot,  remains  unimpaired.  The 
change  effected  by  said  act  is,  the 
general  public,  in  consideration  o_f  the 
payment  of  certain  tolls,  is  relieved 
from  the  burden  of  keeping  it  in  re- 
pair ;  and  the  duties  which,  in  this  re- 
spect, before  belonged  to  the  commis- 
sioners of  highways  and  other  local 
officers,  is  transferred  to  the  plank 
road  corporation.  But  these  local 
authorities  are  not  thereby  ousted  of 
their  jurisdiction  in  respect  to  en- 
croachments upon  highways  thus  used 
by  plank  roads.  The  general  public 
and  adjoining  proprietors  have  an  in- 
terest in  having  a  nighway  remain  of 
the  breadth  originally  intended,  and 
in  its  continuing  of  a  uniform  width ; 
and  the  commissioners  of  highways, 
as  their  official  agents,  are  charged 
with  the  duty  of  instituting  proceed- 
ings to  remove  all  encroachments 
( Walker  agt.  Caywood,  31 N.  Y.  B.  51). 

PLEADING. 

1.  An  action  to  recover  back  money  lost 
at  play  is  not  an  action  for  a  penalty 
or  a  forfeiture,  within  the  meaning  of 
the  provision  of  the  Revised.  Statutes, 
which  gives  a  short  mode  of  pleading 
in  such  cases  ( Arrieta  agt.  Morrissey, 
1  Abb.  N.  S.  439). 

2.  In  an  action  to  recover  money  lost  at 
play,  since  the  statute  gives  the  ac- 
tion only  for  losses  exceeding  twenty- 


five  dollars  at  one  sitting,  and  requires 
it  to  be  brought  within  three  months 
after  payment,  the  defendant  is  enti- 
tled to  require  the  plaintiff  to  specify 
in  his  complaint  the  amount  lost  at 
each  sitting,  and  the  time  of  payment. 
It  is  not  sufficient  that  these  facts 
might  be  called  forth  by  requiring  a 
bill  of  particulars  (Id). 

3.  Where  a  joint  answer  of  several  de- 
fendants denies  an  allegation  in  the 
complaint,   which  the  plaintiff  must 
prove  to  establish  his  cause  of  action 
against  some  of  the  defendants,  but 
which  he  need  not  prove  to  entitle 
him  to  recover  against  the  others,  the 
answer  raises  no  material  issue  for  the 
defendants  as  to  whom  the  plaintiff 
must  prove  such  allegation  (Bank  of 
Cooperstown  agt.  Conies.  I  Abb.  N.  S. 
412). 

4.  An  allegation  in  the  complaint  that 
the  defendants  sold  the  plaintiffs'  pro- 
perty for  a  certain  sum,  and  that  they 
''have  had  the  use  of,  and  interest 
upon,  said  money  since  it  was  received 
as  aforesaid  by  the  defendants  for  the 
plaintiffs'  use,"  is  sufficiently  contro- 
verted by  a  denial  in  defendants'  an- 
swer, that  they  sold  the  plaintiffs'  pro- 
perty, or  that  they  received  therefor 
any  money  whatever  to  the  plaintiffs' 
use    (Robinson  agt..  Corn  Exchange 
Insurance  Company,  1  Abb.  N.  8. 186;. 

5.  In  an  action  upon  an  undertaking 
'  which  was  given  upon  issuing  an  in- 
junction, and  was  conditioned  to  pay 
all  damages  sustained  thereby,   "if 
the  court  shall  finally  decide  that  the 
plaintiff  (in  the  injunction  suit)  was 
not  entitled  thereto,"  if  the  complaint 
avers  that  judgment  has  been  rendered 
in  the  injunction  suit,  in  favor  of  the 
defendants,  but  does  not  disclose  the 
ground  of  the  judgment,  nor  aver  in 
terms  that  the  court  has  decided  that 
the  plaintiff  therein  was  not  entitled 
to  the  injunction,  an  answer  merely 
denying  tnat  it  has  been  so  decided, 
and  that  the  present  plaintiff  has  been 
damnified,  and  that  defendant  is  in- 
debted to  him,  is  not  irrelevant,  but 
raises    a   material  issue.     Nor   is  it 
shown  to  be  sham,  by  an    affidavit 
stating  that  the  complaint  in  the  in- 
junction suit  was  dismissed,  but  not 
disclosing  on  what  ground  (De  Forest 
agt.  Baker,  1  Abb.  N.  S.  34). 

6.  In  an  action  brought  in  the  name 
of  the  husband  and  wife,  for  damages 
to  the  separate  property  of  the  wife, 
the  joining  of  the  name  of  the  husband 
is  unnecessary ;  and,  under  the  173d 
section  of  the  Code,  it  may  be  stricken 
from  the  proceedings,  either  before  or 
after  judgment.    It  is,  therefore,  not 
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such  an  error  as  calls  for  a  reversal 
of  the  judgment ;  but  his  name  will  be 
stricken  out,  on  motion,  leaving  the 
judgment  to  stand  in  the  name  of  the 
wife  (Ackley  agt.  Tarboz,  31  N.  Y.  R. 
564). 

PLEDGE. 

1.  A  creditor  may  assign  the  principal 
debt  to  a  third  person,  and  give  him 
the  benefit  of  any  pledge  which  he 
holds  to  secure  the  payment  of  such 
debt.    So  long  as  nothing  is  done  to 
deprive  the  pledgor  of  the  right  to 
redeem  on  payment  of  the  amount 
due  on  the  principal  debt,  the  pledgor 
is  not  injured  ( Cfiapman  agt.  Brooks, 
31  N.  T.  JK.  45). 

2.  Where  the  vendor  of  premises  already 
incumbered  has  taken  back  mortgages 
from  the  vendee  upon  the  several  lots 
conveyed,  a-nd,  by  agreement  between 
the  parties,  the  vendor  is  not  to  pro- 
ceed to  foreclose  any  of  said  mort- 
gages until  the  prior   incumbrances 
are  canceled  by  means  to  be  furnished 
by  the  vendee,  or  by  the  sale  of  such 
mortgages,  or.  either  of  them  ;  and 
where  the  vendor  has  mortgaged  pr 
pledged  a  portion  of  said  mortgages 
as  security  for  money  loaned,  and  the 
pledgee     forecloses    the    mortgages 
pledged,  and  has   a  surplus  arising 
therefrom  after  satisfying  his  claims 
against  the  pledgor,  the  vendee  not 
having  paid  to  the  vendor  the  moneys 
agreed  to  be  paid  to  cancel  such  incum- 
brances, or  a  part  of  them,  is  not  enti- 
tled to  such  surplus    (Johnson  agt. 
Blydenburgh,  31  tf.  Y.  JK.  427). 

3.  The  lien  of  a  pledgee  is  destroyed  by 
a  tender  of  the  amount  due  (Haskins 
agt..  Kelly,  1  Abb.  N.  S.  63). 

PRACTICE. 

1.  Whether  the  verification  of  an  answer 
can  be  made  to  fulfill  the  statute  re- 
quirement of  an  affidavit  of  denial  an- 
nexed to  the  pleading?  quere   (The 
Union  Sank  of  Rochester  agt.  Grego- 
ry, 46  Barb.  98). 

2.  Where  an  action  is  tried  without  any 
question  being  raised  as  to  whether  the 
facts  proved  are  within  the  pleadings, 
it  is  too  late,  after  the  decision,  to 
raise  an  objection  that  the  evidence 
was  not  warranted  by  the  pleadings ; 
provided  it  was  otherwise  competent 
( The  Commercial  Bank  of  Rochester 
agt.  Shuart,  46  Barb.  371). 

3.  Facts  proved,  but  not  pleaded,  are 
not    available    to   the  party  proving 


them  (AOen  agt.  The  Mercantile  Mu- 
tual Ins.  Co.  46  Barb.  642). 

4.  If  the  acts  of  the  prisoners  committing 
the  offense  are  a  part  of  one  and  tho 
same  transaction,  and  the  offense  in 
law  admits  of  different  degrees,  they 
they  may  be  convicted  of  different  de- 
grees, though  jointly  indicted  for  the 
same  offense.    This  rule  applies,  ex- 
cept in  indictments  for  offences  neces- 
sarily joint,  as,  for  a  conspiracy,  riot, 
etc  ( Kline  agt.   The  People,  31  N.  Y. 
R.  220). 

5.  Where  two  are  jointly  indicted  for 
committing*  larceny,  and  one  of  them 
pleads  guilty  of  an  attempt  to  commit 
a  larceny,  and  is  sentenced,  the  other 
defendant  may  be  lawfully  tried  for 
the  larceny,   and,  on  conviction,  be 
sentenced  to  suffer  the  penalty  there- 
for (Id). 

7.  A  judgment  will  not  be  reversed  for 
the  admission  of  evidence  which  was 
needless,  when  it  is  clear  that  it  was 
also  harmless   (Smith  agt.  Fatten.  31 
N.  F-R.66). 

8.  Where  the  defendant  holds  the  affirm- 
ative of  all  the  issues  made  in  the 
pleadings,  and  opens  the  case  by  call- 
ing the  first  witnesses,  he  is  entitled 
to  the  closing  address  to  the  iury.    It 
seems,  that  the  party  who  alleges  the 
affirmative  of  any  proposition,  or  of 
any  issue  of  fact,  must  prove  it ;  and 
the  party  who  has  to  main  tain  or  prove 
the  affirmative  must  begin  the  evi- 
dence  (ElweU.  agt.  Chamberlin,  31  N. 
Y.  R.  611). 

PRESUMPTION. 

1.  The  contents  of  the  execution  may  be 
inferred  from  the  facts  that  the  law 
prescribes  its  form ;  the  attorney  issu- 
ing it  was  conversant  with  such  instru- 
ments, and  the  sheriff  to  whom  it  was 
directed  knew  what  it  must  contain  to 
authorize  him  to  sell  the  property.  In 
view  of  such  facts,  and  after  a  lapse 
of  thirty  years,  the  court  may  assume 
that  the  execution  was  in  due  form, 
containing  all  such  dioections  as  the 
statute  required  it  should  contain.  In 
the  absence  of  proof  to  the  contrary, 
it  is  presumed  tnat  the  officer,  in  sell- 
ing property  under  an  execution,  com- 
plied with  all  the  requirements  of  the 
statute  (Leland  agt.  Cameron,  31  N. 
Y.  R.  115). 

2.  In  general,  where  the  obligation  of  » 
third  party  is  received  from  the  debt- 
or by  the  creditor  at  the  tune  the  debt 
is  contracted,  the  presumption  is,  that 
it  is  agreed  to  be  taken  in  payment 
(Per  Sanin,  J).    Such  presumption  is 
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rebutted  by  evidence  of  a  contrary 
agreement  or  understanding  of  the 
parties,  which  may  be  inferred  from 
their  subsequent  conduct  in  respect 
to  such  transaction  (  Youngs  agt.  Kta- 
*.  Y.  .K.  258). 


3.  Every  intendment  is  to  be  in  favor  of 
the  performance  of  duty  by  a  notary 
who  certifies  to  the  protest  of  negotia- 
ble paper  for  non-payment.  The  cer- 
tificate .  should  be  read  in  harmony 
with  the  performance  of  official  duty, 
unless  the  contrary  is  clearly  indi- 
cated (Me Andrew  agt.  Radway.  34  N. 
Y.  R.  511 K 

PRINCIPAL  AND  AGENT. 

1.  There  is  nothing  growing  out  of  the 
relation  of  husband  and  wife,  which 
prohibits  the  wife  from  acting  as  the 
agent  of  her  husband  ;  and  if  Tier  acts 
be  approved  by  the  husband,  such  ap- 
proval is  equivalent  to  an  original  au- 
thority   (Berwick    agt.    Dusenbeii-y, 
ante,  348). 

2.  When  the  act  done  for  another  is  ap- 
parently for  his    benefit,   slight  evi- 
dence should  serve  to  establish  a  rati- 
fication (Id). 

3.  Where,  during  the  husband's  absence' 
his  wife,  without  his  authority,  hired 
a  house  for  one  year,  the  rent  payable 
monthly  in  advance,  and  entered  into 
possession  thereof  on  the  first  of  May, 
and  on  the  6th  of  May  the  husband 
returned    and  resided  in  the  house 
with  his  wife  until  the  2-lth  of  May, 
when  he  paid  the  rent  for  the  month 
of  May,  and  moved  out : 

4.  Held,  that  the  husband,  the  defend- 
ant,  was   liable  for  the  rent  of  the 
premises  for  the  whole  term.    If  the 
defendant  intended  to  object  to  the 
hiring  by  hia  wile,  on  the  ground  that 
she  had  no  authority,  he  should  have 
acted  promptly  ;  his  delay  was  a  rati- 
fication of  her  conduct  (Id). 

5.  A  purchaser  of  chattels,  after  having 
sued  the  vendor  for  a  breach  of  war- 
ranty in  the  sale,  and  been  defeated 
in  the  action,  may  bring  an  action 
against  the  agent  by  whom  the  sale 
was  made,  for  a  fraud  practiced  by 
him  on  such  sale  ( Gutchess  agt.  Whi- 
ting, 46  Barb.  139). 

6.  A  principal  cannot  enjoy  the  benefits 
of  a  bargain  made  by  his  agent,  with- 
out adopting  the  instrumentalities  by 
which  he  consummated  it  (Elwett  agt. 
Chamberlin,  31  N.  Y.  £.  611). 

7.  Where  the  owners  of  a  vessel  employ 
a  master  for  a  voyage,  and  by  parol 


authorize  him  to  exercise  his  best 
judgment  in  the  disposal  of  the  cargo, 
and  also  in  the  purchase  of  a  return 
cargo,  they  constitute  him  their  gener- 
al and  special  agent  for  such  purpose 
( Bidenlac  agt.  Smith,  31  N.  Y.  li.  259). 

8.  Where  a  factor  was  instructed  by  his 
principal  to  sell  wheat  on  consignment 
at  a  specified  price  on  a  given  day,  and 
if  not  sold  on  that  day  to  ship  the  same 
to  New  York,  the  factor  must  obey  in- 
structions, or  he  will  be  liable  as  for  a 
conversion  of  the  wheat.  If,  on  the 
day  he  is  required  to  sellj  he  give  a 
refusal  until  the  next  morning,  and  ac- 
cordingly perfects  the  sale  on  the  fol- 
lowing day,  he  will  be  liable  for  diso- 
beving  the  instructions  of  his  princi- 
pal, and  may  be  treated  as  having  con- 
verted the  wheat  to  his  own  use. 
Where  the  gist  of  the  action  is  for  such 
breach  of  duty,  the  rule  of  damages 
applicable,  is  to  allow  the  plaintiff  the 
highest  market  price  of  the  property 
prevailing  between  the  time  of  the 
conversion  and  a  reasonable  time 
thereafter,  within  which  to  commence 
the  action.  Where  the  conversion  took 
place  at  Buffalo,  N.  Y.,  July  13,  and 
navigation  between  Buffalo  and  New 
York  closed  about  the  29th  of  Novem- 
ber, of  the  same  year,  it  was  held,  that 
a  reasonable  time  within  which  to  com- 
mence the  action,  extended  to  said 
29th  of  November.  Where  the  inten- 
tion of  the  party  to  sell  the  property 
at  a  definite  time  can  be  ascertained, 
that  intention  should  be  considered  in 
determining  the  time  within  which  to 
limit  the  inquiry  as  to  the  market 
price  of  the  property  converted,  etc. 
The  plaintiff  may  restrict  the  time 
within  which  to  determine  the  meas- 
ure of  damages,  by  signifying,  in  any 
manner,  his  election  to  treat  the  prop- 
erty converted  as  having  vested  in  an- 
other. But,  it  seems,  the  plaintiff  will 
not  be  permitted  to  prosecute  his  in- 
quiries through  the  entire  period  be- 
tween the  conversion  and  the  time 
when  the  statute  of  limitations  would 
attach,  for  the  purpose  of  discovering 
the  highest  price  at  which  such  prop- 
erty sold  in  market  (Scott  agt.  JRoge)-s, 
31  N.  Y.  R.  676). 

See  INJUNCTION  4,  5,  6,  7. 

PRINCIPAL  AND  SURETY. 

1.  Forbearence  by  a  creditor,  without 
any  binding  agreement  to  refrain  from 
taking  proceedings,  will  not  exonerate 
a  surety.  There  must  be  a  valid  con- 
sideration for  the  agreement,  and  such 
as  will  preclude  the  creditor  from  en- 
forcing payment  against  the  surety 
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until  the  expiration  of  the  time  speci- 
fied. Where  :m  agreement  was  made 
between  the  maker  and  holder  of  prom- 
issory notes,  that  the  former  should 
pay  the  latter  weekly  installments 
upon  the  notes,  until  the  same  should 
be  paid,  and  that  he  would  assign  an 
account  against  the  county,  which  had 
not  yet  become  due,  without  any  new 
note  being  given,  or  new  security  ac- 
tually taken  ;  and  the  holder  thereup- 
on agreed  that  if  the  maker  paid  as  he 
proposed,  and  continued  to  do  so,  he 
would  not  trouble  the  indorser  :  Held, 
that  there  being  no  valid  considera- 
tion for  the  agreement  to  extend  the 
time  of  payment,  the  terms  of  the 
original  contract  between  the  maker 
and  the  holder  of  the  notes  were  not 
changed,  and  the  indorser  was  not  dis- 
charged :  JMfl,  also,  that  the  pay- 
ment of  a  single  installment,  by  the 
maker,  waa  but  a  partial  execution  of 
the  contract,  and  only  the  payment  of 
what  was  actually  due  ;  and  that  it 
could  not  be  regarded  either  as  a  con- 
sideration for  extending  the  time,  or  as 
the  actual  full  execution  of  the  agree- 
ment (  Van  Renssdaer  agt.  Kirkpat- 
rick,  46  Barb.  194). 

PROMISSORY  NOTES. 

1.  The  defendant  made  his  promissory 
note  for  $1,000,  for  the  accommodation 
of  B.  C.  &  Co.,  without  any  consider- 
ation, and  for  the  purpose  of  being 
discounted  for  the  benefit  of  B .  C.  & 
Co.,  upon  an  agreement  that  it  should 
be  paid  by  them.  B.  C.  &  Co.  trans- 
ferred the  note  to  a  bank  as  collateral 
security  for  a  loan,  which  loan  was  af- 
terwards paid,  but  the  note  remained 
hi  the  possession  of  the  bank.  B.  C. 
&  Co.  railed,  and  having  overdrawn 
their  account  with  the  bank 
about  $6,000,  they  addressed 
note  to  the  bank,  requesting  that  all 
notes  they  had  deposited  for  collection 
as  collateral  security,  might  be  held 
by  the  bank  as  collateral  security  for 
notes  of  the  firm  discounted  or  to  be 
discounted :  Held,  that  the  bank 
parted  with  nothing,  gave  no  credit, 
relinquished  no  secutity,  and  assumed 
no  responsibility  on  the  faith  of  the 
note,  and  was  not  a  bona  fide  holder 
nor  entitled  to  recover  the  amouni 
thereof  of  the  defendant.  A  holder 
of  a  promissory  note  not  yet  due,  if  he 
has  paid  a  present  valuable  considera 
tion,  gets  a  good  title  to  the  note,  al 
though  the  person  from  whom  he  tool 
it  had  none.  But  payment  of,  or  se 
curity  for  an  antecedent  debt,  is  no 
such" a  consideration  (The  Americar 
Exchange  Bank  agt.  Corliss,  46  Barb 
19). 


.  In  an  action  upon  a  promissory  note 
made  by  the  defendants,   by  which 
they  iointlv  and  severally  promised  to 
pay  B.  or  bearer,  $300,  three  days  af- 
ter date,  the  defense  was  that  the  note 
was  given  for  the  benefit  of  the  plain- 
tiff, and  in  performance  of  a  usurious 
transaction,  which  made  the  note  usu- 
rious and  void.    The  evidence  showed 
that  the  plaintiff  purchased  of  the  de- 
fendants,   for    $280,    a  note  of  $300, 
made  by  the  defendant  T.,  and  in- 
dorsed by  the  defendant  W.,  and  also 
by  another  person.     That  note  was 
made  for  the  purpose  of  raising  money 
upon  it.    When  it  was  nearly  due,  the 
defendants  made  the  note  iil  suit,  and 
the  plaintiff  wrote  upon  it  a  guaranty  ' 
of  the  payment  and  collection  thereof. 
This  note  was  delivered  to  B.,  the 
payee  therein  named,  who  payed  to 
the  defendants  the  full  amount  there- 
of, in  money,  less  the  interest  for  the 
tune  it  had  to  run;  i.  e.,  B.  lent  the 
defendants   the    amount    of    money 
specified     in     the    note,     less    the 
interest      which     the     note     would 
have  drawn  if  it  had  been  made  paya- 
ble with  interest.    The  plaintiff  paid 
the  amount  of  that  note  to  B.,  before 
it  became  due,  and  received  it  from 
him.    The  defendants  paid  the  money 
to  the  plaintiff  which  they  borrowed 
of  B.,  in  satisfaction  of  the  first  men- 
tioned  note,    and  insisted   that  the 
plaintiff  paid  the  same  identical  mon- 
ey to  B.  for  the  note  in  suit :    Held, 
1.  That  B.  had  the  right  to  deduct  the 
interest  on  the  note  in  suit,  for  the 
time  it  had  to  run,  because  the  note 
did  not  in  terms  draw  interest.    2. 
That  the  transaction  was  free  from 
usury,  as  between  B.  and  the  defend- 
ants, and  the  note  was  vah'd  in  the 
hands  of  B. ;  and  that  if  he  had  kept 
it  he  could  have  maintained  an  action 
upon  the  guaranty,  against  the  plain- 
tiff.   3.  That  granting  that  the  note 
sued  on  was  made  at  the  request  of  the 
plaintiff,  and  negotiated  at  his  request, 
to  B.  by  the  defendants,  and  that  the 
money  which  the  latter  obtained  on  it 
cf  B.,  was  paid  by  them  to  the  plain- 
tiff, in  satisfaction  of  a  note  made  by 
one  of  the  defendants,  and  indorsee! 
by  the  other,  which  was  void  for  usury, 
in  the  plaintiff 's  hands,  the  transac- 
tion did  not  make  the  note  in  suit  usu- 
rious or  void,  when  it  came  into  the 
plaintiff's  hands.    4.  That  being  valid 
m  its  inception,  and  when  it  was  tirst 
negotiated,  such  note  remained  valid, 
and  the  defendants  had  no  defense  to 
it  (Hawks  agt.  Weaver,  46  Barb.  164). 

3.  Creditors  who  have  taken  a  new  se- 
curity in  the  shape  of  promissory 
notes,  upon  extending  the  time  of  pay- 
ment of  a  debt,  shall  not,  by  an  alle- 
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gation  of  their  own  turpitude,  set  aside 
the  new  security,  and  resort  to  the 
original  indebtedness.  Yet  if  the 
debtors  themselves  take  the  initiative 
in  avoidance  of  the  new  notes,  as  being 
usurious,  either  by  defense  in  a  suil 
upon  them  alone,  or  in  a  suit  upon  the 
original  security,  the  plaintiffs  may  re- 
cover upon  the  original  notes.  In  an  ac- 
tion upon  promissory  notes  made  bythe 
defendants,  the  complaint  alleged  thai 
after  said  notes  matured,  the  same  no! 
being  paid,  new  notes  were  given  for 
the  same  amount,  and  the  time  of  pay- 
ment extended.  That  the  defendants 
claimed  that  the  new  notes  were  usu- 
rious and  void,  by  reason  of  an  illegal 
rate  of  interest  being  included  in  them, 
and  that  the  defendants,  therefore,  re- 
fused to  pay  them.  And  the  plaintiffs 
demanded  judgment  for  the  amount  of 
the  original  notes.  The  defendants  by 
their  answer,  not  only  admitted  tha't 
they  claimed  the  new  notes  to  be  usu- 
rious, but  distinctly  set  up  the  usury 
as  a  part  of  their  defense.  On  the 
trial,  the  plaintiff's  counsel,  in  open- 
ing his  case,  set  forth  the  transaction 
as  made  by  the  pleadings,  and  admit- 
ted that  the  new  notes  were  usurious: 
Held,  that  the  plaintiffs,  under  these 
circumstances,  might  resort  to  the 
original  notes,  and  recover  upon-  them 
The  Winded  Bank  agt.  Webb,  46 
Barb.  177). 

4.  The  Bank  of  S.  being  indebted  to  the 
M.  and  F.  Bank,  for  moneys  collected 
for  the  latter  bank,  and  having  in  its 
possession,  for  collection,  certain  notes 
and  checks  belonging  to  the  M.  and  P. 
Bank,  that  bank  sent  its  agent  to  the 
Bank  of  S.,  to  demand  payment  of  the 
moneys  due  and  a  return' of  the  notes 
and  checks.  The  defendants  thereup- 
on stated  to  said  agent  that  the  Bank 
of  S.  was  embarrassed,  temporarily, 
and  requested  him  not  to  press  his 
claim  by  taking  legal  action  for  the 
collection  of  the  debt  accrued  and  to 
accrue  to  the  M.  and  F.  Bank,  and  not 
to  withdraw  the  notes  and  checks  held 
by  the  Bank  of  S.  for  collection.  The 
agent  acceded  to  this  request,  and  in 
consideration  of  his  so  agreeing,  the 
defendants  made  and  delivered  their 
promissory  note  to  the  agent,  as  col- 
lateral securitv  for  the  debt  due  from 
the  Bank  of  S.'to  the  M,  and  F.  Bank: 
Held,  that  there  was  a  good  and  suffi- 
cient consideration  to  support  this 
note,  in  the  agreement  of  the  M.  and 
F.  Bank  not  to  press  its  claims  against 
the  Bank  of  S.,  for  the  amount  of  the 
indebtedness  of  the  latter,  and  not  to 
withdraw  from  the  Bank  of  S.  the  pa- 
per left  with  it  for  collectien  ( The  Me- 
chanics' and  Farmers'  Bank  of  Alba- 
ny agt.  Wixon,  46  Barb.  218). 
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5.  In  an  action  upon  a  promissory  note, 
it  is  not  necessary  for  the  plaintiff  to 
prove  any  consideration  for  the  note, 
as  it  imports  a  consideration  ;  and  if  it 
is  inadequate,  or  illegal,  for  any  reason, 
or  has  failed  in  whole  or  in  part,  it  is 
incumbent  on  the  defendant  to  prove 
it.    Where,  in  such  an  action,  it  was 
proved  that  when  the  note  was  execu- 
ted and  delivered,  the  payee  handed 
the  maker  money — a  roll  of  bills — the 
amount  of  which  the  witness  did  not 
know,   but  the   maker  after   having 
counted  it,  said  it  was  all  right :  Held, 
that  the  testimony  did  not  tend  to 
prove  that  the  money  paid  was  less 
than  the  amount  of  the  note,  but  that 
on  the  contrary,  the  legal  presumption 
was,  that  the  money  paid  waa  equal  to 
the  amount  secured  by  the  note ;  and 
that  until  that  presumption  was  re- 
butted, the  jury  would  be  bound  so 
to   find    (Sawyer   agt.    McLouth,  46 
Barb.  350). 

6.  G.  being  the  holder  of  a  promissory 
note  for  $4,375.88,  made  by  B.  and  P., 
and  payable  to  his  order,  indorsed  and 
delivered  the  same  to  S. ,  to  secure  the 
latter  against  loss  or  liability  as  ac- 
commodation indorserfor  G.,  on  notes 
and   drafts  to  the  amount  of  about 
$7,000,  a  part  of  which  were  held  by 
the    plaintiffs,  respectively.      Subse- 
quently, and  before  maturity,  S.  sold 
and  transferred  the  note  to  L.  P.,  a 
bona  fide  purchaser,  at  a  discount  of 
$200L  and  tne  proceeds  were  appropria- 
ted by  S.  to  nis  own  private  use,  and 
were  not  applied  to  the  payment  of 
obligations  on  which  he  waa  liable  as 
indorser  for  G.    L.  P.  made  a  formal 
transfer  of  the  note  to  M.,  but  such 
transfer  was  not  an  absolute  one,  and 
M.  held  the  nominal  title  of  said  note 
merely  for  the    accommodation    and 
benefit  of  L.  P.    In  an  action  brought 
by  the  plaintiffs  to  have  the  note  in  the 
hands  of  M.,  applied  to  the  payment 
of  the  plaintiff's  debt  against  G.,  ac- 
cording to  the  purpose  for  which  it 
was  put  into  S.'s  hands  :  it  was  held, 
that  there  was  no  principle  upon  which 
the  plaintiffs  could  sustain  the  action. 
That  it  was  entirely  competent  for  S. 
to  convert  the  B.  and  P.  note  into 
money,  by  selling  and  transferring  it 
to  L.  P.    And  that  after  he  had  sold 
it  and  received  the  money  therefor, 
neither  L.  P.,  nor  any  person  to  whom 
he  might  have  transferred  it,  was  re- 
sponsible for  the  manner  in  which  S. 
appropriated  the  proceeds  of  the  sale. 
That  whether  the  sale  and  transfer 
of  the  note  to   M.  was  absolute  or 
merely  formal,  was  not  material ;  that 
in  either  case  the  note  was  beyond  the 
reach  of  the  creditors  of  G.,  provided 
the  purchase  by  L.  P.  was  in  good 
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faith.  And  that  if  it  was  made  with 
any  fraudulent  or  unlawful  intent,  it 
was  incumbent  upon  the  plaintiffs  to 
prove  it  (The  Commercial  Bank  of 
Rochester  agt.  Shuart,  46  Barb.  371). 
7.  C.  and  B.,  make  their  joint  and  seve- 
ral promissory  note  for  $1,300,  payable 
to  tin'  plaintiff.  £.  signing  the  same 
as  surety  for  C.  Subsequently,  and 
after  the  maturity  of  the  note,  B.  hav- 
ing failed,  the  plaintiff  applied  to  C. 
for  further  security  ;  whereupon  Scott 
and  Colt,  at  the  request  of  C.,  several- 
ly signed  the  same  note  as  sureties, 
which  was  again  delivered  to  the  plain- 
tiff :  Held,  that  Colt  and  Scott,  upon 
signing  the  note,  respectively  became 
jointly  and  severally  liable  for  the  pay- 
ment thereof  with  C.,  the  maker,  and 
B.,  the  surety,  and  liable  to  be  sued 
thereon,  iointly  or  severally,  immedi- 
ately. Tne  plaintiff  elected  to  treat 
the  note  as  a  joint  note,  by  suing  Scott 
and  Colt  together,  as  joint  debtors. 
The  defendants,  by  not  pleading  the 
non-joinder  of  C.  and  B.,  as  co-de- 
fendants, waived  the  objection.  Scott 
having  died,  and  £.  S.  having  been  ap- 
pointed his  administratrix,  the  court, 
on  motion,  ordered  her  to  be  substitu- 
ted as  defendant  in  the  place  of  Scott. 
Colt  moved  for  a  nonsuit,  on  the 
ground  that  the  suit  could  not  proceed 
against  him  and  E.  S.  jointly  :  Held, 
that  the  suit  did  not  abate  by  the 
death  of  Scott,  but  that  under  the 
provision  of  the  statute  (1  R.  S.  part 
3,  title  1,  ch.7,  §  1),  the  action  could 
not  proceed  jointly  against  Colt  and 
E.  S.  That  the  action  was  properly 
revived  and  continued  as  against  E. 
8. ;  but  that  this  did  not  entitle  the 
plaintiff  to  proceed  with  the  action 
jointly  against  Colt  and  E.  S.  That 
the  o'rder  substituting  E.  S.,  in  the 
place  of  her  intestate,  should  be  con- 
strued as  allowing  the  suit  to  proceed 
against  her  separately,  in  the  same 
manner,  and  with  the  same  effect,  as 
if  she  had  been  separately  sued,  or 
Scott  had  been  separately  sued  in  his 
lifetime.  That  this  prevented  the 
statute  of  limitations  from  attaching 
and  cutting  off  Scott's  estate  from  lia- 
bility on  the  note,  and  accorded  with 
and  carried  out  the  design  and  intent 
of  section  121  of  the  Code,  to  save  the 
rights  of  parties  in  such  cases.  That 
when  brought  into  court  under  the 
order,  E.  S.  had  the  right  to  o_bject  to 
further  joint  proceedings  against  her 
with  Colt,  and  to  object  to  the  recov- 
ery of  a  joint  verdict  and  joint  judg- 
ment against  her ;  and  that  the  plain- 
tiff might  have  been  required  to  elect 
as  against  which  defendant  he  would 
proceed,  or  have  been  allowed  to  sever 
in  the  action,  according  to  section  274 


of  the  Code,  at  any  time  before  the 
trial ;  but  that  a  joint  verdict  against 
the  defendants,  to  be  followed  by  a 
joint  judgment,  was  erroneous  (Mc- 
Vean  agt.  ScoU,  46  Barb.  379). 

8.  In  an  action  upon  a  promissory  note, 
the  defendants  set  up  as  a  defense 
that  the  note  had  been  paid,  by  the 
assignment  to  the  plaintiff  of  the  de- 
fendant's interest  in  a  mortgage,  and 
a  guaranty  of  the  payment  thereof, 
under  an  arrangement  that  the  assign- 
ment should  operate  as  a  payment. 
On  the  trial,  the  plaintiff  alleged,  in 
answer  to  the  defense,  that  it  was  in- 
duced to  take  the  mortgage  by  the 
fraudulent  representations  of  the  de- 
fendants; that  the  mortgaged  premises 
were  free  of  all  prior  liens,  except  one 
specified,  when  in  fact  they  w?re  in- 
cumbered  by  another,  of  s'till  larger 
amount,  which  had  since  been  fore- 
closed, and  the  hen  of  the  mortgage 
assigned  thereby  cut  off:  Held,  that 
the  plaintiff  could  not  take  advantage 
of  such  fraud,  because  it  had  made  no 
offer  to  put  the  defendants  in  statu  quo. 
That  before  it  could  avail  itself  of  tho 
fraud  to  avoid  the  affect  of  tho  con- 
tract by  which  the  note  was  claimed 
to  have  been  paid,  it  was  incumbent 
on  Hie  plaintiff  to  tender  back  the 
guaranty,  and  to  signify  to  the  defend- 
ants that  then:  interest  in  tho  mort- 
gage was  not  claimed  under  the  as- 
signment, and  was  at  then*  dibposal 
(The  Central  Bank  at  Cherry  Valley 
agt.  Pindar,  46  Barb.  467). 

PUBLIC  RECORDS. 

1.  A  corporator  of  a  municipal  corpora- 
tion has  a  right  to  have  a  general  in- 
spection and  take  copies  of  the  public 
documents  and  records  of  the  corpora- 
tion, under  such  rules  and  restrictions 
as  will  preserve  the  safety  of  the 
records  and  prevent  any  serious  inter- 
ruption of  the  duties  of  the  custos 
(.People  agt.  Cornell,  ante,  149). 

PURCHASES. 

1.  May  be  compelled  to  complete  pur- 
chase, even  though  there  may  be  a  re- 
mote possibility  of  a  defect  of  title,  <tc. 
Where,  by  the  statute  authorizing  the 
proceedings  of  sale,  &c.,  the  estate  of 
the  heirs  having  a  reversion  in  the 
lands  sold  are  excepted  from  the  sale, 
and  the  purchasers  of  the  fee  objected 
to  completing  the, purchase  because 
of  the  possible  existence  of  such  heirs, 
the  court  held  that,  although  such 
heirs  might  possibly  be  in  existence, 
and  might  assert  then*  title  to  the  re- 
version when  the  life  estates  had  ter 
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minated,  yet  the  improbability  of  the 
existence  of  such  heirs  might  be  such 
as  not  legally  to  affect  the  title  of  such 
purchasers  of  the  fee  (In  Matter  of 
New  York  P.  E.  School,  31  N.  Y.  R. 
674). 

RAILROADS. 

1.  If  a  traveller,  hi  crossing  a  railroad, 
is  warned  of  the  approach  of  an  en- 
gine by  the  customary  signals,  or  if 
by  other  means,  he  is  made  aware  of 
its  proximity,  it  is  his  duty  to  avoid 
exposing  himself  to  injury  (Ernst  agt. 
Hudson  River  R.  R.  Co.  Court  of  Ap- 
peals, ante,  61). 

2.  If  he  advances  on  the  open  highway, 
with  no  cars  hi  view,  and  no  indication 
of  their  approach,  either  by  signal  or 
otherwise,  he  is  at  liberty  to  pursue 
his  way  without  incurring  the  imputa- 
tation  of  breach  of  duty  to  a  wrong- 
doer (Id). 

3.  The  only  condition  of  the  right  to  re- 
dress for  a  wrong  of  this  description 
is,  that  the  party  aggrieved  be  free 
from  culpable  negligence ;  and  he  is 
not  chargeable  with  such  negligence, 
unless  he  fails  to  exercise  ordinary 
care  and  vigilance,  to  avoid  the  in- 
jury of  which  he  complains  (Id). 

4.  Ordinary  care,  skill  and  diligence,  is 
,  such  a  degree  of  care  as  men  of  ordi- 
nary prudence,  under  similar  circum- 
stances, usually  employ  (Id). 

5.  The  degree  of  care  which  men  of  com- 
mon prudence  would  be  likely  to  ob- 
serve in  a  given  case  must  be  deter- 
mined with  reference  to  all  the  attend- 
ant circumstances  (Id). 

6.  The  citizen  who,  on  a  public  highway, 
approaches  a  railway  track,  and  can 
neither  see  nor  hear  any  indication  of 
a  moving  train,  is  not  chargeable  in 
law  with  negligence  for  assuming  that 
there  is  no  car  sufficiently  near   to 
make  the  crossing  dangerous  (Id). 

7.  In  this  case  held :  that  the  defendants 
not  only  misled  the  plaintiff's  testator 
by  not  exhibiting  the  flag  at  the  cross- 
ing of  the  railroad,  in  accordance  with 
the  uniform  custom  when  an  engine 
was  near,  but  also  by  approaching  the 
highway  illegally,   neither   sounding 
the  whistle  or  ringing  the  bell  as  they 
advanced.     This  was  an  act  hi  open 
defiance  of  the  public  statute  enacted 
for  the  protection  of  the  traveller  (Id). 

8.  It  is  not  the  policy  of  the  law  to  favor 
those  who  deliberately  violate  its  man- 
dates, nor  is  it  the  duty  of  the  courts 
to  invent  excuses  for  wrong-doers,  or 


or  to  palliate  the  guilt  of  reckless 
homicide.  Our  statutes  for  the  pro- 
tection of  life  are  to  be  obeyed,  and 
when  they  are  broken  and  defied,  re- 
sponsibility is  not  to  be  evaded 
by  imputing  blame,  without  prof,  to 
him  who  suffers  death,  for  the  sake  of 
shielding  those  who  inflict  it  (Id). 

9.  It  is  not  true  that  a  -traveller  on  a 
public  thoroughfare  is  guilty  of  culpa- 
ble negligence,  as  matter  ot  law,  if  he 
does  not  stop  to  listen,  or  look  up  and 
down  the  track,  before  he  goes  over  a 
crossing  of  a  railroad.    Whether  such 
an  omission  is  culpable  depends  upon 
the  facts  and  circumstances  of  each 
particular  case  (Id). 

10.  This  is  an  appeal  by  the  plaintiffs  hi 
the  first  above  entitled  action  from  the 
decision  of  the  special  term  of  this 
court,  as  reported  in  30  How.  Pr.  R. 
39  (Dry  Dock,  &c.,  R.  R.  Co.  agt.  N. 
N.  Y.  and  Harlem  R.  R.   Co.  ante, 
193). 

11.  It  was  there  held  that,  by  an  act  of 
the  legislature  in  1826,  the  title  to  all 
lands  four  hundred  feet  east  of  low 
water  mark  on  the  shore  of  the  East 
river  was  vested  in  the  mayor,  alder- 
men and  commonalty  of  the  city  of 
New  York  (Id). 

12.  That  the  city  of  New  York  had  a 
right,  under  that  act,  to  convey  any 
of  the  lands  embraced  within  its  pro- 
visions.   And  having  in  1847  conveyed 
certain  lands  under  water  east  of  First 
avenue,  except  a  space  of  one  hundred 
feet  in  width  eastward  from  First  ave- 
nue, and  in   continuation  of  Thirty- 
fourth  street,  to  the  Farmers'  Loan 
and  Trust  Company,  with  covenants 
by  the  grantees,  then:  successors  and 
assigns,  to  nil  up  the  same,  and  erect 
and  make  a  good  and  sufficient  wharf, 
avenue  or  street,  one  hundred  feet  in 
width,  from  First  avenue  to  Avenue  A, 
and  keep  in  good  order  said  street, 
wharf  and  avenue,  which  should  there- 
after continue  to  be  a  public  street  of 
the  city ;  and  the  Farmers'  Loan  and 
Trust  Company  having  conveyed  said 
premises,  subject  to  the  same  provi- 
sions and  conditions,  to  the  East  Kiver 
Ferry  Company  and  James  M.  Water- 
bury,  who  are  engaged  in  filling  in  the 
land  owned  by  them,  including  said 
continuation  of  Thirty-fourth  street, 
one  hundred  feet  wide  to  Avenue  A, 
in  pursuance   of   the    original  grant 
from  the  corporation  : 

13.  Held,  that  upon  the  completion  of 
the  work,  and  when  the  land  was  lilled 
in,  graded,  regulated  and  paved,  for 
the  purposes  of  a  public  street,  it  was 
the  intention  of  the  city,  who  made 
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the  conveyance,  to  dedicate  it  aa  one 
of  the  public  streets  of  the  city.  But 
it  was  no  part  of  the  contract  that  it 
should  bo  thus  appropriated  while  the 
work  was  in  progress,  and  during  that 
period  the  title  to  the  property  re- 
mained in  the  corporation,  while  the 
right  to  its  possession  and  control,  and 
its  use  for  the  purposes  intended,  waa 
in  the  grantees  who  had  contracted 
to  perform  the  work,  until  its  com- 
pletion, its  adaptation  to  the  public 
use,  and  some  act  done  evincing  the 
entire  fulfillment  of  such  contract,  and 
discharging  the  parties  who  had  agreed 
to  perform  the  work,  and  from  the 
obligations  imposed  upon  them : 
Therefore,  until  the  fulfillment  of 
Mich  contract,  and  the  finishing  of 
the  "street,  no  railroad  company  had 
any  right  to  enter  upon  the  premises 
ami  disturb  the  possession  of  the 
grantees.  And  upon  their  doing  so,  a 
remedy  existed  by  iuj unction  (Id). 

14.  The  general  term  on  this  appeal  held, 
that  it  appeared  from  the  papers  m 
this  case  that  Thirty-fourth  street,  or 
the  strip  of  land  one  hundred  feet  wide 
to  a  point  about  two  hundred   and 
seventy-seven  feet  easterly  from  the 
easterly  side  of  First  avenue,  and  to 
which  the  ferry  house  had  been  re- 
moved, had  been  so  far  filled  out  and 
graded  as  to  be  constantly  used  by 
the  public  in  going  to  and  from  the 
ferry,  and  for  common  highway  pur- 
poses generally.    Therefore,  either  of 
the  railroad  companies  had  a  right,  as 
to  Watcrbury  and  the  ferry  company, 
to  construct  and  extend  their  tracks 
through  and  over  Thirty-fourth  street, 
as  far  easterly  as  the  grading  or  con- 
dition of  the  street  would  permit.  The 
injunction  at  the  suit  of  Waterbury 
aad  the  ferry  company,  restraining 
the  railroad  companies,  should  be  va- 
oated  with  costs.      (CLEKKE,  J.,  dis- 
senting.)    (Id.) 

15.  It  was  also  held  by  the  special -term, 
that,  by  the  act  of  1849,  the  New  York 
and  Harlem  Railroad  Company  were 
authorized  to  construct  a  branch  from 
their  railroad  to  the  East  river,  to  such 
point  as  might  be  designated  and  per- 
mitted by  the  corporation  of  the  city 
of  New  York ;  and  that  in  March,  1864, 
the  corporation  selected  a  point  on 
the  East  river  to  which  the  said  rail- 
road might  be  constructed,  and  gave 
the  requisite   permission    to   extend 
their  road  through  Thirty-fourth  street 
to  the  East  river  (Id). 

16.  Held,  also,  that  the  act  of  1819  must 
be  considered  in  connection  with  the 
permission  granted  by  the  corporation 
in  18G4 ;  and  as  the  privileges  granted 


were  bestowed  prior  to  the  act  of  1860, 
under  which  the  Dry  Dock,  East 
Broadway  and  Battery  Railroad  claim 
to  act,  the  New  York  and  Harlem 
Railroad  Company  have  precedence  in 
using  the  space  in  continuation  of 
Thirty-fourth  street,  when  completed 
(Id). 

17.  The  general  term  on  this    appeal 
held,  that  before  the  Dry  Dock,  East 
Broadway  and  Battery  Railroad  Com- 
pany actually  commenced   taking    a 
qualified  possession  of  the  center  or 
middle  of  that  part  of  Thirty-fourth 
street,  or  the  strip  of  land,  by  locating 
and    constructing     their     extension, 
either  railroad  company  had  a  right 
to  make  their  extension  through  or 
along  the    center  or  middle   of  the 
street  or  strip,  to  the  exclusion  of  the 
other  from  that  particular  location. 
There  was  no  principle  upon  which 
the   court   could  favor  the  right  of 
either  company  thus  to  locate  their 
extension,    to  "the    exclusion   of  the 
other,  before  any  actual  attempt  at 
such  location  (!<£). 

18.  But  the  Dry  Dock,  East  Broadway 
and  Battery  Company,  by  first  actu- 
aily  taking  a  qualified  possession  of 
the  center  or  middle  of  the  street  or 
strip  of  land,  by  locating  and  con- 
structing their  extension  as  far  as  they 
did,  until  interfered  with  by  the  agents 
or  servants  of  the  Harlem  Railroad 
Company,  acquired  the  right  to  com- 
plete the  construction  of,  and  to  ope- 
rate, their  extension  to  the  ferry,  or 
as  near  to  it  as  the  condition  of  the 
street  or  strip  of  land  and  .the  con- 
venient operation  of  the  ferry  would 
permit,  to  the  exclusion  of  the  right 
of  the  Harlem  Railroad  Company  to 
interfere  in  any  way  with  the  construc- 
tion or  operation  of  the  Dry  Dock, 
East  Broadway  and  Battery  extension, 
aa  thus  located.     The  order  in  this 
action  between  the  railroad  compa- 
nies,  and  in  which    Oliver   CharEck 
and  the  ferry  company  were  parties 
defendants,  should  be  reversed,  and 
the  injunction  which  was  vacated  by 
it  restored  and  continued,  with  costs 
to  the  plaintiffs,  to  be  paid  by  the 
Harlem  Railroad  Company.   (CLEBKE, 
«/.,  dissenting.)     (Id.) 

19.  The  Hudson  River  Railroad  Compa- 
ny have  no  authority,  either  with  or 
without  the  consent  of  the  corporation 
of  the  city  of  New  York,  to  extend 
their    tracks   from   Chambers    street 
through  College   Place    and  Warren 
street  to  Broadway,  in  the  city  of  New 
York  (People  agt.  Hudson  Itiver  B.  It. 
Co.  ante,  394). 

20.  It  cannot  be  stated  as  a  general  rule 
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that  a  passenger  who  leaves  a  railroa< 
car  while  in  motion,  and  is  thereby 
injured,  is  guilty  of  negligence  as  a 
matter  of  law  (Mettlestadt  agt.  Ninth 
Av.  B.  B.  Co.  aide,  428). 

21.  Where  a  boy  about  fourteen  years  of 
age  was  riding  upon  the  top  of  a  city 
railroad  car,  as  a  passenger — the  car 
being  full  inside — having  paid  his  fare, 
and,  on  arriving  at  the  corner  of  a 
certain  street,  requested  the  driver  to 
stop,  as  he'wished  to  get  off,  but  the 
driver  did    not    stop,   and   on  going 
about  half  the  block  at  a  moderate 
speed,  the  boy  undertook  to  get  off 
the  car,  and  in  doing  so  the  drivei 
caught  him  by  his  head,  pulled  off  his 
cap  and  struck  at  him  with  his  whip, 
and  in  attempting  to  avoid  the  blow 
from  the  whip  the  boy  fell  under  the 
oar  and  had  one  foot  run  over  and  se- 
verely injured : 

22.  Held,  that  these  facts  appearing  in 
evidence  on  the  trial,  the  case  should 
have  been  submitted  to  the  jury.    A 
judgment  of  dismissal  of   the  com- 
plaint, on  the  ground  that  the  getting 
off  the  car  while  in  motion  was  negh- 

•  gence  on  the  part  of  the  plaintiff,  re- 
versed, and  a  new  trial  ordered,  with 
costs  to  abide  the  event  (Id). 

23.  A  railroad  franchise  may  be  con- 
ferred upon  a  •'orporation     It  follows 
that  the  legislature  can  constitution- 
ally bestow  grants  of  this.  kind.    The 
constitution  contains    no    prohibition 
and    no    restrictions  on    this    power 
(N.   Y.   and  Harlem  E.  R.  Co.  agt. 
Forty-second   Street,  &c.,   B.  B.   Co. 
ante,  481). 

24.  There  is  no  constitutional  provision 
that  prohibits  railroad  franchises  be- 
ing conferred  upon   or  exercised  by 
individuals,  nor  does  there  appear  to 
be  any  objection  to  making  such  rights 
assignable  (Id). 

25.  No  question  can  now  arise  as  to  the 
power  of  the  legislature  to  authorize 
the  construction  of  a  railroad  upon 
any  of  the  streets  of  the  city  of  New 
York,  without  any  compensation   to 
the  corporation,  or  to  the  owners  of 
property  fronting  on  the  street,  and 
without' the  assent  of  the  corporation, 
but  even  in  direct  opposition  to  the 
wishes  of  the  corporation.     ( The  CVzse 
of  People  agt.  Kerr,  25  How.  p.  258, 
Court  of  Appeals,  settles  this  point.) 
(Id).     ' 

26.  If  a  railroad  corporation  construct 
their  road  in  the  city  of  New  York,  un- 
der an  act  of  the  legislature,  without 
the  assent  of  the  city  corporation,  con- 
ceding such  assent  to  be  necessary, 


another  railroad  corporation  that 
claims  to  be  injured  by  the  construc- 
tion of  the  former  road  cannot  take 
advantage  of  such  want  of  assent  of 
the  city  corporation,  as  they  cannot 
be  injuriously  affected  thereby ;  and 
the  requirement  of  such  asssent  is  not 
for  its  benefit  (Id). 

27.  The  legislature  having,  by  the  act 
of  1860,  authorized  the  construction 
of  the  defendant's  railroad,  and  hav- 
ing prohibited  the  city  corporation 
from  giving  any  assent  to  any  com- 
pany deriving  any  authority  under 
the  general  railroad  act  of  1850  to  con- 
struct a  railroad  on  the  route  of  the 
defendant's  road,  must  be  considered 
as  having  repealed  the  requirement 
of  such  assent  for  a  road  on  that  route 
(Id). 


28.  There  is  no  privilege  or  right  direct- 
anted  to  the  plaintiffs  of  the  sole 


ly  gra 


and  exclusive  use  of  Fourth  avenue 
for  a  railroad  track.  With  reference 
to  the  defendant's  road  crossing  plain- 
tiffs' track,  it  is  not  such  an  infraction 
of  private  property  as  to  call  for  a  pre- 
liminary injunction  (Id). 

29.  A  railroad  company,  in  the  construc- 
tion and  running  of  its  road,  is  bound 
to  exercise  all  the  care  and  skill  which 
human    prudence  and  foresight  can 
suggest,  so  far  as  regards  its  passen- 
gers.    And  this  care  extends  to  all 
measures  necessary  and  proper  to  se- 
cure the  safety  of  the  train  and  pas- 
sengers, as  weh1  as  to  the  care  and 
management  of  the  train  itself.    Al- 
though the  statute  has  imperatively 
required  certain  things  to  oe  done, 
such  requirements  are  not  necessarily 
the  full  measure  of  the  care,  &c.,  re. 
quired  on  the  part  of  the  road  in  the 
discharge  of  its  duties,  to  the  public. 
It  is  gross  negligence  for  the  servants 
of  the  defendant  to  run  over  any  part 
of  their  road  known  to  be  frequented 
by  cattle,  at  full  speed,   unless  that 
part  of  the  track  is  properly  guarded 
from  that  invasion.     (Per  PECKHAM. 
J.)  (Brown  agt.  New  York  Central  B. 
B.  Co.  34  N.  Y.  B.  404). 

30.  Railroad  companies  are  required  to 
erect  and  maintain  fences  on  the  sides 
of  their  roads,  and  to  construct  cattle 
guards  at  all  road  crossings,  suitable 
and  sufficient  to  prevent  cattle,  horses, 
sheep  and  hogs  from  getting  on  such 
railroad  track.    The  fact  that  the  road 
crossing  is  at  or  near  th  3  depot,  and 
that  to  make  such  cattle  guard  there 
would   inconvenience    the    company, 
will  not  excuse  them  from  complying 
with  the  positive  requirements  of  the 
statute    (Bradley   agt.  Buffalo,   New 
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York  and  Erie  R.  R.  Co.  34  N.  Y.  R. 
427). 
See  ACTION. 

RECEIPT. 

1.  It  is  competent  for  parties  to  a  receipt 
to  show  for  what  purpose  it  was  given, 
to  what  fund  it  referred,  and  to  in- 
quire into  the  consideration.  So  far, 
at  least,  a  receipt  may  be  explained  by 
parol.  Where  plaintiffs,  in  their  com- 
plaint, state  the  facts  in  regard  to  a 
settlement  at  which  a  receipt  in  full 
was  given  by  them,  and  allege  that 
one  item  was  not  included  in  such  set* 
tlement,  and  was  not  intended  to  be, 
a  foundation  is  thereby  laid  for  an  in- 
vestigation into  the  real  merits  of  the 
transaction,  and  to  authorize  a  proper 
adjudication  in  regard  to  the  receipt 
(wlburn  agt.  Lanning,  46  Barb.  87). 

RECEIVER. 


levied  upon  by  another  creditor,  holds 
subject  to  such  levy,  and  will  be  liable 
upon  his  promise,  made  to  the  officer 
to  sell  and  apply  proceeds,  &c.,  upon 
the  execution  levied.  The  plaintiff  in 
execution,  acquiescing  in  the  promise 
made  to  the  officer,  &c.,  may  maintain 
an  action  upon  the  same.  The  title 
of  the  receiver  only  relates  back  to  the 
date  of  the  order  appointing  him. 
The  issuing  and  service  of  an  order 
instituting  proceedings  supplementary 
to  execution  create  no  lien  against 
other  creditors  who,  in  the  meantime, 
discover  property  subject  to  execution, 
and  levy  upon  the  same  (Becker  agt. 
Torrance,  31  N.  Y.  £.  631). 

REDEMPTION. 

1.  The  mode  of  obtaining  title  to  land 
sold  under  execution  is  wholly  a  crea- 
tion of  the  statute,  and  its  provisions 
must  be  strictly  followed  (Per  WRIGHT, 
J).  Since  the  act  of  1847  (ch.  410),  a 
redemption  by  a  creditor,  on  the  last 
day  of  redeeming,  to  be  valid  and  ef- 
fectual, must  be  made  at  the  office  of 
the  sheriff  of  the  county  in  which  the 
sale  took  place  ( GUchrist  agt.  Comfort, 
34  N.  Y.  R.  235). 

REFERENCE. 

1.  Where  an  action  for  breach  of  coven- 
ant to  repair  involves  the  examination 
of  a  long  account,  it  may  be  referred 
(Hatch  agt.  Wolfe,  1  Abb.  N.  S.  77). 


2.  The  referee  has  nothing  to  do  with 
the  question  of  costs  in  an  action  to 
recover  a  money  demand  on  contract. 
The  report  of  a  referee  must  contain 
his  findings  of  fact  and  conclusions  of 
law,  and  no  judgment  should  be  en- 
tered upon  the  report  before  these  are 
filed  (28  Barb.  462).    If  his  report  it 
general,  a  further  report  may  be  re- 
quired by  motion  ( Twinan  agt.  Keane. 
1  Abb.  N.  8.  23). 

3.  The  practice  of  referrimg  motion's  to 
vacate  orders  of  arrest,  to  be  deter- 
mined by  referees,  is  objectionable. 
Such  motion   should  be  determined 
by  the  judge,  upon  the  affidavits  pre- 
sented (Huelet  agt.  Reyns,  1  Abb.  N. 
S.  27). 

REHEARING. 

1.  An  order  made  upon  motion,  in  a 
special  proceeding,  is    not  a  proper 
subject  for  a  rehearing  (Matter  of  Liv- 
ingston, Court  of  Appeals,  aide,  20). 

2.  It  is  questionable  whether  a  rehearing 
upon  the  merits,  in  a  special  proceed- 
ing, can  be  granted  since  the  Code  sf 
Procedure,  except  upon  an  appeal  to 
the  general  term  (Id). 

8.  The  power  to  grant  a  rehearing  can- 
not be  arbitrarily  exercised ;  and  if 
the  judge  grants  it  upon  insufficient 
grounds,  it  is  an  error  which  the  ap- 
pellate court  will  correct  (Id). 

4.  The  practice  of  one  judge  rehearing 
a  matter  decided  by  another  judge 
animadverted  upon  and  condemned, 
and  held,  that  it  should  be  prohibited 
by  positive  enactment  (Id). 

5.  The  practice  of  amending  and  ante* 
dating  orders,  in  a  peculiar  case,  dis- 
cussed and  condemned,  and  the  facts 
set  forth  (Id). 

6.  Where  it  was  evident  that  an  prdei 
removing;  a  trustee  was  not  published 
by  the  justice  until  a  certain   date 
(April    12th,   1865),  held,  that    such 
order  could  not  take  effect  prior  to 
that  tune,  by  force  of  another  order, 
made  afterwards  (Id). 

7.  Where  an  order  of  discontinuance 
was  vacated  upon  insufficient  grounds, 
the  facts  discussed,  and  the  order  va- 
cating such  order  reversed,  and  the 
order  of  discontinuance  affirmed  (Id). 

8.  When  one  judge  of  the  supreme  court 
overrules    the    decision    of    another 
judge,  under  pretext  of  a  rehearing, 
upon  substantially  the  same  state  of 
facts,  and  when  orders  are  made,  sub- 
sequent thereto,  by  which  a  valid  set- 
tlement and  final  discontinuance  of 
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the  proceedings  were  avoided,  upon 
grounds  which  were  not  only  false  in 
iact,  but  insufficient  in  substance,  it 
involves  a  principle  which  affects  the 
administration  or  justice  in  this  state, 
and  presents  a  question  eminently 
proper  to  come  before  the  court  of 
appeals  for  review  (Id). 

9.  In  such  a  case,  the  court  of  appeals 
have  power  to  examine  the  whole  case 
upon  the  merits,  and  to  make  such 
order  in  the  premises  as  it  shall  deem 
suitable  and  proper,  in  view  of  all  the 
circumstances  (Id). 

10.  The  rules  and  practice  of  the  courts 
have  been  established  to  protect  the 
rights  of  parties,  and  constitute  a  part 
of  the  equitable  jurisprudence  of  this 
co'mmunity  (Id). 

RELIGIOUS  CORPORATIONS. 

1.  The  allegations  of  the  petition  of  a 
religions  corporation,  presented  to  the 
court  for  an  order  to  sell  and  convey 
their  real  estate,  which  states  that  their 
receipts  and  income  are  insufficient 
either  to  provide  for  the  payment  of 
their  liabilities,  or  to  meet  current  ex- 
penses, is  not  to  be  deemed  untrue 
where  it  is  shown  that  the  current  ex- 
penses and  interest  account  of  the 
corporation  run  behind  their  receipts 
at  the  rate  of  $3,000  per  year,  even  if 
it  is  claimed  that  a  great  part  of  the 
indebtedness  of  the  church  is  held  by 
members  of  the  church,  who   have 
never  called  for  interest  upon  such  in- 
debtedness, they  never  having  released 
their  right  to  claim  interest  (Madison 
An.  Baptist  Church  agt.  Baptist  Church 
in  Oliver  Street,  ante,  335). 

2.  Where  such  petition  alleged  that  the 
plan  or  terms  of  the  projected  union 
(of  the  two  churches,  plaintiffs  and  de- 
fendants) being  agreed  on  by  a  joint 
committee  appointed  by  the  corporate 
bodies  respectively,  it  is  not   to   be 
deemed  untrue,  so  as  to  deprive  the 
court  of  jurisdiction,  where  it  appears 
that  at  a  corporate  meeting  the  plain- 
tiff's corporation  (who  allege  the  in- 
validity of  the  appointment)  adopted 
and  ratified  the  action  of  its  committee 
appointed  to  confer  with  the  commit- 
tee appointed  by  defendants,  which 
agreed  on  the  plan  in  question.    In 
such  case,  the  matter  stands  as  if  the 
plan  of  union  had,  without  the  inter- 
vention of  a  committee,  been  proposed 
in  the  first  instance  at  such  corporate 
meeting,  and  then  adopted  (Id). 

3.  To  constitute  a  corporate  meeting, 
whose  acts  and  resolution    shall  be 


binding,  there  need  not  be  pre- 
sent a  majority  of  the  corporators. 
Where  the  corporators  are  indefinite, 
such  of  them  as  assembled  pursuant 
to  regular  call  will  constitute  a  quorum 
for  the  transaction  of  business,  and  a 
majority  of  such  quorum  can  pass  a 
resolution  (Id). 

4.  The  fact  that  some  persons  were  pre- 
sent at  the  meeting  who  were  not  cor- 
porators will  not  vitiate  the  proceed- 
ings of  the  meeting,  unless  it  appears 
that  such   persons  voted,   and    that 
their  votes  were  necessary  to  carry  the 
resolutions  which  were  passed  (Id). 

5.  Whether  the  number  of  pew  hirers 
was  more  or  less  than  the  number 
stated  in  the  petition,  was  of  no  conse- 
quence, since  the  allegation  as  to  con- 
sent of  the  pew  hirers  might  be  strick- 
en out  of  the  petition  without  affect- 
ing the  jurisdiction  of  the  court  (Id). 

6.  Where,  although  it  might  be  that  a 
majority  of  the  whole  number  of  the 
plaintiff 's  corporators  did  not  affirma- 
tively authorize  the  proceedings,  yet 
the  evidence  did  not  show  that  more 
than  four  or  five  objected.    The  cor- 
porate meeting  was,  therefore,  ample 
authority  for  the  trustees  to  make  the 
application   to   the    court ;    and   the 
trustees  having  under  that  authority 
passed  a  resolution  directing  the  ap*- 
plication  to  be  made,  it  wa's  unneces- 
sary to  show  an  authority  by  a  ma- 
jority of  the  whole  number  of  corpora- 
tors (Id). 

7.  A  person  disturbing  a  religious  meet- 
ing, and  interrupting  its  order  and 
decorum,  may  be  removed  therefrom 
by  the  application  of  force  sufficient 
for  that  purpose.    To  justify  the  ap- 
plication of  force  for  the  removal  of  a 
person  interrupting  the  order  and  de- 
corum of  such  meeting,  it  is  not  neces- 
sary that  the  disturbance  should  be 
willful     It   seems    that,  in  Catholic 
meetings,  it  is  appropriate  that  the 
priest,  as  the  presiding  officer  of  the 
meeting,  should  preserve  order  and 
rebuke  all  violations  of  it  (  WaU  agt. 
Lee,  34  N.  Y.  E.  141). 

REMEDY. 

1.  A  remedy  does  not  attach  to  a  con- 
tract, or  a  right,  but  may  be  repealed 
or  modified.  And  a  statute  altering 
the  remedy  given  by  a  former  statute 
simply  changes  the  mode  in  which  a 
contract,  or  a  right,  may  be  enforced 
( The  People  ex  rel.  Waldron  agt.  Car- 
penter, 46  Barb.  619). 
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REMOVAL  OF  CAUSES  TO  UNITED 
STATES  COURTS. 

1.  Aii  action  brought  by  an  assignee  of 
a  claim  for  damage  fi;r  the  breach  of  a 
contract  of  a  common  carrier  to  carry 
good:)  is  an  action  by  an  assignee  of  a 
promissory  note  or  chose  in  action, 
within  the  meaning  of  the  judiciary 
act,  and  cannot  be  removed  into  the 
circuit   court   of  tLe   United    States 
(Ayres  agt.  Western  R.  R.  Co.  ante, 
351). 

2.  Where  a  defendant  has  been  served 
with  process  in  a  state  court,  and,  be- 
fore filing  his  bond  and  petition  for 
the  removal  of  the  cause,  his  attorney 
obtains  an  ex  parte  order  extending 
the  time  to  answer,  although  such  ex- 
tension is  obtained  for  the  purpose  of 
making  the  application  of   removal, 
and  the  attorney  serves  the  order  up- 
on  plaintiff's   attorney,  indorsing  it 
with  his  name  as  "  Defendant's  Attor- 
ney : "  Held,  that  the  defendant  had 
submitted  10  the  jurisdiction  of  the 
state  court,  and  had  lost  the  right  to 
remove  the  cause,  although  his  ap- 
pearance was    subsequently    entered 
within  the  required  time  in  the  state 
court,  and  the  bond  and  petition  there 
tiled  for  removal     (BABNABD,  C.  J., 
dissenting.)     (Id). 

REPLEVIN. 

1.  Where  goods  come  rightfully  into  the 
defendant's  possession,  as  mere  bailee 
hi  good  faith,   and  tney  are  subse- 
quently wrongfully  detained,  it  is  ne- 
cessary to  allege  a  demand  for  their 
delivery,  in  an  action  for  their  wrong- 
ful detention  (Purxes  agt.  Mottz.  ante. 
478). 

2.  Where  goods  come  to  the  possession 
of  a  defendant  by  a  mistake,  of  which 
he  is  aware  at  the  time,  and  he  subse- 
quently, through    voluntary    repairs 
upon  the  same,  claims  a  lien  thereon, 
for  which  he  detains  the  same,  he  is  a 
wrong-doer  from  the  beginning.  Con- 
sequently, he  is  liable  in  an  action  for 
the  wrongful  taking  and  detention, 
and  no  demand  for  delivery  is  neces- 
sary to  be  alleged  (Id). 

RIOTS. 

1.  The  act  of  the  legislature,  entitled 
"An  act  for  compensating  parties 
whose  property  may  be  destroyed  in 
consequence  of  mobs  or  riots,"  passed 
April  13,  1855,  is  constitutional.  Judg- 
ments rendered  pursuant  to  the  pro- 
visions of  that  act,  for  riot  damages, 
have  the  game  force  against  the  pro- 


perty of  the  city  aa  judgments  recov- 
ered for  any  other  cause  of  action 
(Darlington  agt.  The  Mayor.  Ac.,  of 
New  York,  31  N.  Y.  R.  164). 

RIPARIAN  OWNER. 

See  LICENSE,  1,  2,  3,  4,  5,  6,  7,  8,  9, 
10,  11, 12. 

ROCHESTER  CITY. 

1.  The  provisions  of  the  charter  of  the 
city  of  Rochester  (Laws  of  1861,  ch. 
143)),  giving  to  the  common  council 
power  to  make,  continue,  modify  and 
repeal  such  ordinances,  by-laws,  &c., 
as  it  may  deem  desirable,  to  prevent 
the  lumbering  of  streets,  aqueducts, 
wharves,  basins,    slips,    &c.,   in    any 
manner   whatever ;    to  preserve  the 
Genesee  river,  and  all  canals,  slips  and 
basins  in  the  city  ;  to  prevent  and  pun- 
ish the  casting  or  depositing  therein 
any  logs  or  other  floating  matter,  &c.; 
to  prevent  and  remove  all  obstructions 
and    accumulations  of  rubbish,  &c., 
therein,  and  to  punish  the  authors 
thereof,  &c. ;  and  to  impose  such  pen- 
alties, not  exceeding  $100,  for  any  of- 
fense   against    any  such    ordinance ; 
and  declaring  that  "nothing  in  this 
section  contained,  shall  be  construed 
to  authorize  the  common  council,  or 
any  of  its  officers,  to  interfere  with 
any  of  the  laws  of  this  state,  &c.,  or 
with  the  acts  and  regulations  of  the 
canal  board  in  relation  to  the  Erie 
canal,  or  any  other  canal,"  &c.y  were 
obviously  designed  by  the  legislature 
to  confer  upon  the  common  council 
the  power  to  make  and  enforce  certain 
rules,    regulations    and     ordinance.*, 
which  they  should  deem  necessary  and 
proper,  to  preserve  the  health  of  the 
city,  and  to  maintain  public  peace  and 
good  order  therein  ( 1 he  People  ex  rel. 
Parsons  agt.  Bryan,  46  Barb.  355). 

2.  Accordingly,  held,  that  an  ordinance 
declaring  it  unlawful  for  the  owner  of 
any  saw  logs,  timber  or  lumber,  or  for 
their  agents,  to  keep  or  cause  to  be 
kept  (with  the  exception  specified), 
any  saw  logs,  timber  or  lumber  c  f  any 
kind,  in  the  Erie  canal  feeder,  or  any 
private  or  public  basin  adjoining  the 
same,  in  the  twelfth  ward  of  the  city, 
and  giving  a  penalty  of  $100  against 
any  one  who  shall  be  guilty  of  viola- 
ting the  above  provisions,  was  plainly 
within  the    powers  of    the  common 
council,  thus  conferred  by  the  charter : 
Held,  also,  that  the  concluding  clause 
of  the  section  of  the  charter,  above 
recited,  was  designed  simply  to  pre- 
vent a  conflict  of  the  city  regulations 
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and  ordinances  with  the  canal  laws,  or 
the  acts  and  regulations  of  the  canal 
board  :  Held,  further,  that  the  police 
justice  of  the  city  of  Rochester,  under 
the  sixty-fifth  section  of  the  city  char- 
ter, which  makes  it  his  duty  to  attend 
to  all  complaints  of  a  criminal  nature 
which  may  come  before  him,  has  ju- 
lisdiction  to  hold  cognizance  of  a 
complaint  for  a  violation  of  the  ordi- 
nance above  mentioned  (Id). 

SAFETY  FUND  BANKS. 

1.  Safety  fund  banks,  subject  to  the  pro- 
visions of  the  act  of  1829,  were  not 
authorized  to  take  more  than  six  per 
cent  interest  in  advance,  on  paper  dis- 
counted in  the  ordinary  course  of  bu- 
siness, which  became  payable  within 
sixty-three  days  of  the  time  at  which 
it  was  discounted.  Where  such  bank 
discounted  paper  payable  in  thirty-live 
days,  and  reserved  therefor  in  advance 
seven  per  cent  interest,  it  was  held, 
that  the  transaction  was  illegal,  and 
that  the  indorser  of  such  paper  was 
not  liable  thereon  (Bank  of  Salina 
agt.  Alvord,  31  N.  Y.  B.  473). 

SALE. 

1.  A  sale  of  property,  at  a  fair  valuation, 
by  a  failing  debtor  to  his  creditor,  in 
payment  of  a  subsisting  and  honest 
debt,  which  has  not  yet  matured,  is 
not  fraudulent  in  respect  to  his  other 
creditors.    A  debtor  is  not  permitted 
to  hinder  or  defraud    his  creditors ; 
but,  as  between  those  who  have  no 
legal  priority,  he  is  at  liberty  to  pay 
them  in  such  order  as  he  prefers,  it  he 
reserves  no  benefit  to  himself.    When 
the  good  faith  of  a  purchase  is  sought 
to  be  impeached,  the  purchaser  may 
be  examined  as  to  the  intention  with 
which  it  was  made.     The  refusal  of  a 
new  trial  on  the  ground  of  surprise,  is 
not  subject  to  review  in  this  court 
(Bedell  agt.  Chase,  34  N.  T.  R.  386). 

2.  On  the  sale  by  one  person  of  a  judg 
merit  recovered  by  another,  a  warrair 
ty  of  title  is  implied,  embracing  also  a 
•warranty  that  the  judgment  is  due  and 
unpaid,  where  nothing  is  said  upon 
the  subject.    Where  the  defendants, 
by  the  terms  of  the  assignment,  war- 
ranted their  title  and  power  to  convey 
the  judgment  only  to  the  extent  of  the 
consideration  paid  :    Held,  to  be  taken 
as  a  limitation,  not  upon  the  extent 
of  the  title  impliedly  warranted,  but 
of  the  liability  of  the  defendants  in 
case  of  failure.    On  the  assignment 
of  a  judgment,  the  implied  warranty 
of  tl]«-   amount  unpaid,  like  the  im- 


plied warranty  of  title  in  the  sale  of 
personal  property,  rests  upon  the  pre- 
sumption of  law  that  the  vendor 
knows  the  facts  which  he  impliedly 
warrants.  The  rule  of  damage, 
where  the  vendor  limits  his  liability  to 
the  amount  of  consideration  paid,  &c., 
stated  by  the  court  ( Furniss  agt.  Fer- 
guson, 34  N.  Y.  R-  485). 

3.  The  court  will  not  set  aside  a  judicial 
sale  on  the  ground  that  the  guardian 
of  infants,  who  are  interested,  failed 
to  attend  the  sale,  unless  it  be  shown 
that  in  consequence  of  such  non-at- 
tendance the  property  sold  at  a  less 
price  than  it  would  have  brought  if 
the  guardian  had  attended.  Where 
the  sale  was  well  attended  and  fairly 
conducted,  it  yhould  not  be  set  aside, 
even  at  the  instance  of  infants,  unless 
it  is  made  to  appear  that  upon  a  re- 
sale, their  share  of  the  proceeds,  after 
indemnifying  the  purchaser  at  the 
first  sale,  will  be  materially  increased 
-  (Stryker  agt.  Storm,  1  Abb.  N.  S.  424). 

SCHOOLS. 

1.  By  the  provisions  of  the  act  of  1864, 
principals  (teachers)  and  vice  princi- 
pal* (teachers)  for  the  common  schools 
in  the  several  wards  in  the  city  of  New 
York,  shall  be  appointed  by  the  Board 
of  Education,  upon  the  written  nomi- 
nation of  a  majority  of  the  trustees 
of  the  ward  (People  agt.  The  Board 
of  Education  of  N.  Y.  ante,  167). 

2.  The  actual  appointment  being  thus 
vested  in  the  Board  of  Education,  it 
necessarily  follows  that  the  power  of 
removal  of  teachers,  ia  also  vested  ex- 
clusively in  said  board.  Consequently, 
the    Board   of    Education    have   the 
power  of  deciding  when  a  vacancy  in 
the  office  of  a  teacher  has  occurred 
(Id). 

3.  Therefore,  the  tender  of  resignation 
by  a  principal  or  vice  principal,  should 
be  directed  and  delivered  to  the  Board 
of  Education,  and  not  to  the  trustees 
of  common  schools  of  tlie  ward  where 
such  principal  or  vice  principal  is  act- 
ing (Id). 

SECURITY. 

1.  Where  such  obligation  is  received  by 
the  creditor  as  collateral  security,  he 
may  proceed  to  collect  the  collaterals 
after  the  principal  debt  becomes  due 
and  remains  unpaid,  and  he  will  be 
chargeable  only  with  the  amount  col- 
lected thereon.  Where  the  debtor  sub- 
sequently pays  the  principal  debt, 
without  being  aware  that  anything  has 
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been  rc&lized  by  the  creditor  upon 
the  collaterals,  and  the  creditor  subse- 
quently returns  the  collaterals,  and 
tenders  back  the  amount  he  has  col- 
lected thereon,  no  action  will  lie  on 
the  part  of  the  debtor  to  recover  back 
of  the  creditor  the  money  paid  by  him 
on  the  principal  debt  ( Youngs  agt . 
Stafielin,  34  N.  Y.  JK.  258). 

SERVICE. 

1.  A  defendant  having  served  notice  of 
appeal,  the  mere  service  of  a  notice 
of  argument  by  the  plaintiff,  does  not 
preclude  him  from  enforcing  .payment 
of  the  judgment ;  no  stay  of  proceed- 
ings having  been  given  or  applied  for 
(Arnoux  agt.  Hermans,  ante,  382). 

2.  The  service  of  a  summons  upon  a  mem- 
ber of  a  military  company,  to  appear 
before  a  court  martial,  must  be  made 
personally,  or  by  leaving  such  sum- 
mons at  the  residence  of  the  party  to 
be  served.    A  service  made  by  leaving 
the  summons  at  the  office  or  place  of 
business  of  the  party,  does  not  give 
the  court  martial  jurisdiction  of  the 
matter  (In  the  matter  of  John  H.  Lock- 
wood,  ante,  437). 

See  OBDEB  or  PUBLICATION. 

SET  OFF. 

1.  When  mortgagors  have  proved,  in  an 
action  for  surplus  moneys,  that  the 
taortgage  was  usurious  and  void,  as 
embracing  for  a  part  of  its  considera- 
tion a  prior  usurious  bond  and  mort- 
gage, that  proof  entitles  the  mortga- 
gee to  have  that  portion  of  the  consid- 
eration of  such  mortgage  which  was  a 
valid  pre-existing  loan  of  money  from 
him  to  the  mortgagors,  set  off  against 
their  olaim  for  tne  surplus  money  for 
which  the  action  was  brought  (Mc- 
Qraney  agt.  Aldcn,  46  Barb.  272). 

SHERIFF. 

1.  A  sheriff  on  succeeding  in  his  defense 
to  an    action,  is   entitled  to  double 
disbursements,  as  well  as  double  costs 
(Jackson  agt.  Lynch,  ante,  93). 

2.  When  a  sheriff,  after  arresting  a  debt- 
or on  mesite  process,  stands  as  bail  for 
his  appearance,   in  an  action  subse- 
quently brought  against  the  sheriff  for 
not  producing  the  body  of  the  debtor, 
to  be  taken  in  execution  of  the  judg- 
ment recovered  against  him,  he  can- 
not give  evidence  of  the  debtor's  in- 
solvency in  mitigation  of    damages. 
It  sceins,  that  in  an  action  against  the 
sheriff  for  an  escape,  such  evidence 


would  be  admissible  ;  but  it  is  other- 
wise where  the  sheriff  stands  as  bail 
for  the  debtor's  appearance  (Metcalf 
agt.  Stryker,  31 N.  Y.  R.  255). 

3.  A  deputy  sheriff  may  bo  deprived  of 
authority  to  act  as  deputy,  upon  a  no- 
tice in  writing;  from  the  sheriff  revo- 
king his  appointment.    Although  his 
appointment  must  be  made  under  the 
hand  and  seal  of  the  sheriff,  his  dis- 
missal need  not  be  in  writing  under 
seal.  His  authority  to  charge  the  sher- 
iff with  his  acts  as  deputy,  ceases  with 
his  notification  of  the  pleasure  of  the 
sheriff  to  determine  his  deputyship 
(Edmunds  agt.  JBarlon,  31  a.    Y.  It. 
495). 

4.  Such    action    cannot   be    supported 
against  the  sheriff,  when  the  process 
by  virtue  of  which  the  arrest  was  made, 
is  void  ( Carpenter  agt.  Willett,  31  N 
Y.  It.  90). 

5.  Where  the  sheriff  has  an  attachment 
granted  by  a  judge  of  the  supreme 
court,  in  an  action  against  the  defend- 
ant, he  may  seize  any  property  which 
the  defendants  have  disposed  of.  with 
intent    to    defraud    their    creditors. 
Where  the  plaintiff  in  attachment  has 
caused  tbe  same  to  be  levied  upon  the 
property  of  the  defendant,  he  is  not 
to  be  deemed,  in  respect  to  such  pro- 
perty, a  mere  creditor  at  large  ;    but 
one  having  a  specific  hen  upon  the 
property    attached.       In    an    action 
against  the  sheriff  for  wrongfully  ta- 
king such  property,  the  sheriff,  even 
before  judgment  in  attachment,  has  a 
right  to  show  that  the  title  of  the  pur- 
chaser from  the  debtors  was  fraudu- 
lent and  void  as  against  the  attaching 
creditors  (Rincliey  agt.  Stryker,  31  If. 
Y.  It.  140). 

6.  A  manual  interference  with  the  goods 
of  the  defendant,  is  not  necessary  to 
constitute  a  valid   levy.    Where  the 
sheriff  is  stayed  in  his  proceedings  on 
the  execution  and  levy  made  under  it, 
by  an  order  of  the  court,  and  he  as- 
sumes his  control  as  soon  as  the  order 
is  vacated,  he  will  not  be  deemed  to 
have  abandoned  his  levy  during  the 
continuance  of  the  order  (Bond  i 


WUlett,  31  N.  Y.  R.  102). 


(Bond  agt. 


7.  Where  a  sheriff,  upon  an  execution 
against  the  bo,dy,  arrests  the  defend- 
ant, and  negligently  permits  him  to 
escape,  and  then  returns  upon  the  ex- 
ecution that  the  defendant  cannot  be 
found  in  his  county,  this  is  a  false  re- 
turn. Such  a  return  fixes  the  bail, 
and  cannot  be  questioned  in  an  action 
against  them,  upon  then-  undertaking. 
It  can  only  be  questioned  in  an  action 
directly  against  the  sheriff,  for  a  false 
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return.  Such  an  action  may  be 
brought  by  the  bail,  upon  an  allegation 
that  in  consequence  of  the  sheriff's 
false  return,  they  were  charged  as  bail, 
and  compelled  to  pay  the  judgment. 
The  rule  is  the  same,  where,  although 
the  evidence  does  not  authorize  the 
court  to  assume  that  an  arrest  was  in 
fact  made,  it  clearly  appears  that  one 
might  and  should  have  been  made. 
(Per  JOHNSON,  J.)  (McArtkur  agt. 
Pease,  46  Barb.  423. ) 

8.  The  neglect  of  a  sheriff  to  return  an 
execution  put  into  his  hands  for  col- 
lection, is  an  omission  of  an  official 
duty,  within  the  statute  requiring  an 
action  against  a  sheriff  upon  a  liabil 
ity  incurred  by  the  doing  of  any  act  in 
his  official  capacity,  &c.,  or  by  the 
omission  of  an  official  duty,  to  be 
brought  within  three  years.  The 
cause  of  action  for  onvtting  to  return 
an  execution,  accrues  the  moment  the 
sixty  days,  within  which  it  is  to  be  re- 
turned, have  expired.  The  duty  is  im- 
posed by  statute,  and  the  mere  omis- 
sion to  perform  it  creates  the  right  of 
action.  No  attachment,  or  notice  to 
the  sheriff  to  return  an  execution  in 
his  hands,  is  necessary  to  give  the  par- 
ty his  right  of  action  (Peck  agt.  Ilurl- 
burt,  46  Barb.  559). 

SIGNATURE. 

1.  The  subscription  of  the  name  of  an 
attorney  isssuing  a  summons  is  not 
required  to  be  made  by  himself  per- 
sonally, but  it  may  be  made  by  an- 
other, with  his  authority.     It  neces- 
sarily follows  that  his  name  may  be 
printed,  as  a  substitute  for  his  written 
signature.     ( This  agrees  with  the  case 
of  The  Mutual  Life  Ins.  Co.  agt.  Rnss, 
10  Abb.  2fiO,  aud  is  adverse  to  the  case 
of  The.  Farmers'  Loan  and  Trust  Co. 
agt.  Dickson.  17  How.  477).      (Brain- 
erd  agt.  Heydrick,  ante,  97. ) 

2.  It  is  well  settled,  that  where  a  person 
is  in   the  habit  of  using  documents 
with  his  name  printed  thereon,  this 
will  be  his  signature  within  the  mean 
ing  of  the  statute  of  frauds  (Id). 

3.  The  name  of  an  attorney  issuing  a 
summons  is  as  effectually  disclosed 
when  it  is  printed  as  if  it  were  written, 
aud  his  responsibility  to  the  defendant 
and  to  the  court,  in  either  case,  is  the 
same  (Id). 

SOLDIERS. 

1.  Where  the  electors  of  a  town,  at  a- 
special  town  meeting  called  for  that 
purpose,  voted  to  raise  a  specified 


sum  for  each  man  who  should  enlist 
and  be  credited  to  the  quota  of  said 
town,  under  a  call  of  the  President  of 
the  United  States  for  500,000  men; 
Held,  that  an  individual  who  enlisted, 
and  was  mustered  in  and  credited  to 
the  town,  intermediate  the  call  of  the 
town  meeting  and  the  taking  of  the 
vote,  was  entitled  to  the  bounty  \\  hich 
the  electors  voted  to  raise  for  volun- 
teers. Held,  also,  that  a  claim  having 
been  made  upon  the  town,  founded 
on  such  enlistment,  which  was  ac- 
knowledged, and  the  amount  of  the 
bounty  paid  byihe  town  in  the  obliga- 
tions of  the  town  issued  for  that  pur- 
pose, the  question  of  the  liability  of 
the  town  was  then  ended  and  disposed 
of,  and  the  only  question  remaining 
was,  who  was  entitled  to  the  obliga- 
tions, and  to  the  moneys  afterwards 
paid  thereon  ( Career  agt.  Oreque,  46 
Barb.  507). 

2.  Held,  further,  that  it  was  no  part  of 
the  intention  of  the  electors,  by  their 
action,  to  enable  any  one  to  speculate, 
by  furnishing  a  substitute  at  a  less 
price,  and  himself  receiving  the 
bounty.  That  the  person  enlisting 
was  entitled  to  the  bounty ;  and  that 
he  having  assigned  to  another,  for  a 

food  consideration,  his  claim  to  the 
ounty,  giving  him  an  order  upon  the 
supervisor  of  the  town  for  it,  the  as- 
signee of  that  order  might  maintain 
an  action  against  one  who  had  gotten 

Eossession  of  the  bonds  issued  for  the 
ounty  and  wrongfully  converted 
them,  to  recover  the  possession  there- 
of. Also  held,  that  although  the  re- 
cruit enlisted  in  anticipation  of  the 
bounty,  and  in  the  expectation  that  it 
would  "be  realized  by  him,  yet,  after 
he  had  performed  the  conditions  on 
his  part,  he  had  an  equitable  right  to 
whatever  the  electors  should  deter- 
mine to  give  to  volunteers.  That  this 
was  an  equity  which  he  could  sell,  for 
a  consideration,  and  transfer  to  an- 
other ;  and  that  he  having  sold  and 
assigned  such  equity,  the  moment  the 
proceedings  of  the  town  ripened  into 
a  legal  claim  against  the  town,  it  vest- 
ed as  such  in  the  assignee  (Id). 

SPECIFIC  PERFORMANCE. 

1.  In  an  action  for  the  specific  perform- 
ance of  an  agreement  to  convey/  land- 
the  rule  is  not  as  strict  now  as  former- 
ly, in  reference  to  the  proof  of  the  ex- 
act agreement  alleged  in   the   com- 
plaint (Lobdett  agt.  Lobdcli,  ante,  1). 

2.  If  the  allegations  of  the  cause  of  ac- 
tion are  not  unproved  in  their  entire 
scope  and  meaning,  and  the  variance 
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is  not  material,  and  no  one  has  been 
misled,  and  especially  if  no  question 
of  variance  was  raised  at  the  trial,  the 
objection  taken  on  appeal,  that  the 
agreement  as  set  fortn  in  the  com- 

Elaiiit  is  widely  different  from    that 
Mind  by  the  referee,  will  be  disre- 
garded (Id). 

8.  In  an  action  by  heirs  at  law  of  an  in- 
testate son,  claiming  a  specific  per- 
formance of  an  oral  agreement  for  the 
conveyance  of  land,  against  the  de- 
Tisees  of  the  father,  one  of  the  defend- 
ants, a  devisee,  cannot  be  a  witness 
on  his  own  behalf  to  prove  a  conversa- 
tion between  the  fatner  and  son,  and 
in  which  the  witness  took  part,  re- 
specting the  agreement  by  the  father 
to  give  the  son  a  deed  of  the  proper- 
ty, on  the  performance  of  certain  con- 
ditions (id). 

4.  And  it  is  not  material  whether  the 
witness  took  part  in  the  conversation 
or  not.    The  broad  objection  is  that 
he  proposed  by  his  evidence  of  the 
confessions  or  declarations  of  the  de- 
ceased father   of  the  plaintiffs   (the 
son)  to  defeat  their  title  as  the  heirs 
at  law,  and  to  establish  his  own  title, 
he  being  a  defendant.     If  the  case 
does   not   come    literally  within   the 
words  of  the  statute   (Code,  §  399), 
"any  transaction  or  communication 
had  personally  by  such  party  with  the 
deceased  "-father  of  the  plaintiffs,  it  is 
within  the  intention  of  the   statute 
(Id). 

5.  It  is  a  rule  in  equity  that  a  specific 
performance  of  an  agreement  will  not 
be  decreed  unless  the  agreement  is 
founded  upon  a  sufficient  considera- 
tion.   The  plaintiff  must  make  a  meri- 
torious case  (Id). 

6.  Held,  in  this  case,  that  assuming  the 
facts  as  found  by  the  referee,  the  case 
of  the  plaintiffs  was  meritorious,  and 
they  were  entitled  to  the  relief  de- 
manded :  although  there  was  mueh 
doubt  whether  the  agreement  as  found 
by  the  referee  was  ever  made.     The 
case,  however,  was  not  destitute  of 
equity.    The  evidence  showed  an  in- 
tention on  the  part  of  the  father  to 
give  the  land  to  his  son,  when  he  (the 
fatber)  should  die ;  and  some  of  the 
evidence  tended  strongly  to  show  that 
he  had  already  given  him  the  land 
(Id). 

STATUTES. 

1.  Where  a  statute  authorizing  towns  to 
subscribe  for  railroad  stock  declared 
that  it  should  bo  lawful  for  the  com- 
missioner of  any  town  to  act,  provided 


the  consent  in  writing  of  a  majority 
of  the  taxpayers  appearing  upon  "  the 
last  assessment  roll"  should  first  be 
obtained ;  Held,  that  the  term  "  the 
last  assessment  roll,"  as  used  m  the 
statute,  and  in  an  amendment  (here- 
to, had  reference  not  to  the  passage 
of  said  acts,  or  either  of  them,  but  to 
the  roll  next  preceding  the  time  of 
acceptance  by  the  town.  Where  it 
was  declared  by  a  statute  Laws  of 
1864,  ch.  402),  that  "  in  any  case  where 
the  commissioner  of  any  town  author- 
ized to  subscribe  to  the  stock  of  the 
Albany  and  Susquehanna  Railroad 
Company  shall  have  filed  in  the  clerks' 
offices  affidavits  of  the  consent,"  &c.. 
such  proof  by  affidavits  should  be  valid 
and  conclusive  to  authorize  the  sub- 
scription to  stock,  and  the  issue  of 
bonds,  notwithstanding  any  clerical 
or  other  defect  in  such  proof  by  affi- 
davit ;  it  was  held,  that  it  was  only  in 
cases  where  the  commissioner  ap- 
pointed for  a  town  had  authority  to 
act  for  the  town,  that  the  statute  had 
application;  and  that  the  legislature 
did  not  enact,  or  assume  or  intend  to 
enact,  that  any  affidavits  which  a  com- 
missioner might  have  filed  should  be 
valid  and  conclusive  proof  to  uphold 
subscriptions  and  legalize  bonds, 
without  regard  to  their  contents  and 
whether  the  consents  of  the  tax  pay- 
ers had  been  given  or  not ;  but  only  to 
cure  clerical  or  other  defects  in  the 
affidavits  or  proof  of  authority  filed, 
in  cases  where  the  power  had  been  ac- 
cepted, the  consents  in  fact  given, 
and,  under  actual  authority,  stock  had 
been  subscribed  for,  and  bonds  issued. 
The  act  of  March  4,  1860,  amending 
the  several  acts  authorizing  town  sub- 
scriptions to  the  stock  of  the  Albany 
and  Susquehanna  Railroad  Company, 
and  the  act  of  April  25,  1864,  amend- 
ing the  first  mentioned  act,  did  not 
assume  to  repeal  the  conditions  prece- 
dent imposed  by  the  acts  of  1856  and 
1857,  or  to  invest  a  town  with  power, 
or  its  commissioner  with  authority,  to 
act  without  the  assent  of  the  tax  pay- 
ers therein  required  (The  Town  of 
Duanesburgh  agt.  Jenkins,  46  Barb. 
294). 

2.  The  omission  of  the  county  judge  to 
designate,  under  the  laws  of  1851  (ch. 
444),  at  what  terms  of  the  sessions  a 
grand  or  petit  jury  shall  be  required 
to  attend,  does  not  deprive  a  court  of 
its  authority,  as  such,  to  impannel  a 
grand  jury  at  any  of  its  terms.  The 
law  of  1851  (ch.  444)  is  so  framed  that, 
in  the  absence  of  a  designation  of  any 
terms  to  be  held  without  a  jury,  the 
general  provisions  of  law  respecting 
the  drawing  and  summoning  of  juries 
will  take  effect,  and  will  require  a  jury 
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to  be  drawn  and  summoned  at  every 
term.  (See  Laws  of  1847,  ch.  280,  §  42. ) 
(Cyphers  agt.  The  People,  31  N.  Y.  K. 
373.) 

3.  Under  the  statute  (Laws  1847,  ch, 
455),  giving  a  remedy  for  the  under- 
valuation of  land  by  the  highway  com- 
missioners, it  is  not  essential  that  the 
justice  who  issued  the  summons  for 
the  jury  should  certify  their  verdict. 
The  statute,  in  that  respect,  is  merely 
directory,  and  the  verdict  may  be  cer- 
tified by  another  justice,  &c.  Remarks 
upon  the  nature  of  directory  statutes, 
by  LEONARD,  J  ( The  People  agt.  Su- 
pervisors of  Ulster  County,  34  N.  Y.  It. 
268). 

STATUTE  OF  FBAUDS. 

1.  Where  the  statute  requires  an  under- 
taking to  be  entered  into  by  sureties, 
in  order  to  give  a  right  of  appeal,  an 
instrument  containing   the  requisite 
stipulations  is  valid,  although  it  does 
not  express  a  consideration,  and  is  not 
under  seal.    The  statute  of  frauds  ap- 
plies only  to  common  law  agreements, 
where  the  consideration  was  the  sub- 
ject of  mutual  agreement  between  the 
parties.    It  does  not  apply  to  instru- 
ments created  under,   and    deriving 
their  authority  from,  special  statutes, 
without  the  acceptance  or  assent  of 
the  party  for  whose  ultimate  benefit 
they  were  given.    The  Code  prescribes 
no  form  for  the  undertaking   to  be 
given  on  appeal  from  the  judgment  of 
a  justice  or  the  peace   (Doolittle  aat. 
Dmniny,  31  N.  Y.  R.  350). 

2.  An  oral  agreement,  by  which  the  ten- 
ant, under  a  written   leaae    for  five 
years,  relets  a  portion  of  the  premises 
to  his  landlord  for  the  same  term,  in- 
ures under  the  statute  of  frauds,  as  a 
demise  from  year  to  year  ( Lounsbery 
agt.  Snyder,  31  N.  Y.  It.  514). 

STATUTE  OF  LIMITATIONS. 

1.  In  an  action  brought  by  an  assignee 
of  a  note,  the  plaintiff  may  raise  the 
objection  that  a  set-off  against  his  as- 
signor (the  payee),  averred  in  the  an- 
swer, is  barred  by  the  statute  of  lim- 
itations. The  right  which  the  payee 
of  a  note  possesses,  to  set  up  the  stat- 
ute of  limitations  against  a  demand 
of  the  maker  urged  as  a  set-off,  may, 
with  great  justice,  be  deemed  an  inci- 
dent to  the  note,  its  principal,  and  as 
passing  with  it  to  the  assignee  thereof. 
There  is  no  substantial  reason  why  the 
benefit  of  the  statute  of  limitations 
should  not  be  extended  to  the  assignee 
or  transferee  of  any  assignable  de- 


mand, it  seems.      (Per  CLERKE,  <7.\ 
( Thompson  agt.  Sickles,  46  Barb.  49.  \ 

2.  A  promissory  note  for  $1,000,  made 
by  H.  on  the  17th  of  April,  1857,  paya- 
ble to  the  order  of  T.,  ninety  days 
after  date,  with  interest,  at  the  Bank 
of  N.,  and  indorsed  by  T.  &  M.,  was 
discounted  by  the  Bank  of  N.,  and  the 
money  was  received  by  H.  The  note 
not  being  paid  when  it  became  due, 
it  was  protested,  and  T.  was  duly 
charged  as  indorser.  The  plaintiff 
paid  to  the  bank  the  amount  due  upon 
the  note,  and  became  the  owner  there- 
of, on  the  8th  of  June,  1858.  H.  as- 
signed his  property  for  the  benefit  of 
his  creditors  on  the  29th  of  June,  1857. 
Soon  after  the  note  matured,  T.  paid 
one-half  of  the  amount  due  thereon  to 
the  Bank  of  N.  On  the  1st  of  Janu- 
ary, 1858,  the  assignees  of  H.  made  a 
dividend  of  nine  per  cent  on  the  debts 
he  owed,  and  paid  $90  to  T.,  to  be  ap- 
plied on  this  note.  T.  kept  $45  of  that 
money,  and  took  the  other  half  ($45) 
to  the  Bank  of  N.,  and  paid  it  upon 
the  note,  Februaay  16,  1858,  informing 
the  cashier  that  the  $45  was  a  divid- 
end declared  by  the  assignees  of  H. 
to  apply  on  the  note,  and  that  he  paid 
it  to  the  bank  as  such.  The  cashier 
indorsed  the  $45  as  paid  by  T.  This 
action  was  commenced  by  the  plaintiff 
as  holder,  against  T.  as  indorser,  Feb- 
ruary 13,  1864.  Held,  that  T.  paid  the 
$45  on  the  note,  within  six  years  next 
before  the  time  of  the  commencement 
of  the  action,  under  circumstances 
that  warranted  the  judge  in  holding 
that  he  then  intended  to  recognize  his 
liability  to  pay  the  entire  note,  and 
which  he  was  willing  to  pay.  The  law 
respecting  the  effect  of  a  payment  on 
a  question  as  to  taking  a  case  out  of 
the  operation  of  the  statute  of  limita- 
tions has  not  been  changed  by  the 
Code.  And  the  language  of  the  au- 
thorities is  that  a  payment  which  will 
take  a  case  out  of  the  operation  of  this 
statute  must  be  made  under  circum- 
stances to  warrant  a  finding,  as  a 
question  of  fact,  that  the  debtor  in- 
tended to  recognize  the  debt  in  ques- 
tion as  subsisting,  and  which  he  was 
willing  to  pay.  (Per  B!LCOM,  J.) 
(Miller  agt.  Talcott,  46  Barb.  167). 

3;  Where  an  execution,  returnable  with- 
in sixty  days  from  the  time  of  its  re- 
ceipt by  the  sheriff,  was  put  into  hia 
hands  on  the  5th  of  July,  1859,  and  a 
levy  then  made ;  Held,  that  the  sheriff 
was  in  default  for  not  returning  the 
execution,  and  a  cause  of  action  ac- 
crued against  him,  therefor,  on  the  4th 
of  August,  1859 ;  and  that  an  action 
for  such  omission  of  duty,  not  com- 
menced until  the  6th  of  October,  18^ 
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was  barred  by  the  statute  of  limita- 
tions. In  such  an  action,  under  the 
statute,  proof  that  within  three  years 
prior  to  the  commencement  of  the 
suit  the  defendant  had  suppressed  the 
execution,  and  suffered  the  property 
levied  on  to  go  to  waste,  will  not  affect 
the  rights  of  the  parties.  When  the 
statute  has  once  commenced  running, 
it  will  continue  to  run  until  the  time 
limited  expires.  It  will  not  stop,  and 
commence  to  run  anew,  upon  the  hap- 
pening of  any  particular  omiasion  of 
duty,  of  the  same  character,  but  differ- 
ing'in  degree  (Peck  agt.  Uuriburt,  46 
Barb.  559). 

4.  Where  there  is  a  legal  and  equitable 
remedy  in  respect  to  the  same  subject 
matter,  the  latter  is  under  the  control 
of  the  same  statute  bar  as  the  former. 
But  where  the  legal  remedy  is  imper- 
fect, the  statute  bar  applicable  to 
equitable  remedies  will  be  applied 
(Bundle  agt.  Allison,  34  N.  Y.  E.  180). 

STAY  OF  PROCEEDINGS. 

1.  On  an  appeal  from  a  judgment  en- 
tered by  the  direction  of  a  single  jus- 
tice of 'the  marine  court,  to  the  jus- 
tices thereof  at  general  term,  security 
may  be  given  by  the  appellant,  which 
will  operate  as  a  stay  of  proceedings, 
according  to  the  provisions  of  the 
Code  ( Roberts  agt.  DonneU,  31  N.  Y. 
R.  446). 

STREETS. 

1.  Where  one  claims  land  as  having  been 
conveyed  to  him  by  implication,  as  be- 
ing a  part  of  the  street  adjoining  the 
premises  described  in  his  deed,  he 
cannot  also  insist  that  the  land  is  not 
subject  to  a  servitude  as  such  street. 
It  is  only  by  assuming  that  it  is  a 
street,  that  he  acquires  any  title  to  the 
land  therein.  And  being  part  of  a 
street,  his  title  is  subject  to -the  ease- 
ment over  it  (  Wood  agt.  The  City  of 
Witliamsl/nr<,h,  46  Barb.  G01). 

See  RAJLBOADS. 

STOCKHOLDERS. 

1.  Where  all  the  stockholders  of  a  cor- 
poration execute  and  deliver  to  a  cred- 
itor thereof  their  joint  and  several 
promissory  notes  for  money  loaned  to 
and  used  by  the  corporation,  as  be- 
tween themselves,  they  are  co-sureties 
for  the  company.  One  of  their  num- 
ber, paying  the  note  when  it  became 
due,  mav  call  upon  his  co-securities 
for  equal  contributions  as  makers  of 


the  note  ;  and  their  liability  is  not  to 
be  measured  by  their  relative  amounts 
of  Btock  in  such  corporation  ( Ooburn 
agt.  Wfteelock,  34  N.  Y.  E.  440). 

2.  The  organization  of  a  banking  corpo- 
ration, and  the  subscription  of  the  de- 
fendant to  the  capital  stock  thereof, 
creates  a  legal  liability  on  his  part  to 
pay  the  corporation  the  amount  of  his 
subscription.  The  capital  stock  of  a 
bank  is  a  trust  fund  for  the  security 
of  its  creditors  ;  and  the  legal  liability 
of  a  subscriber  to  its  capital  stock  may 
be  enforced  to  the  extent  necessary  to 
liquidate  its  debts  (Dayton,  agt.  Borft, 
31  N.  Y.  li.  435). 

SUBSCRIPTIONS. 

1.  Where  subscriptions  are  made  nnder 
an  agreement  that  they  are  not  to  be 
binding  unless  a  specified  sum  is  sub- 
scribed, it  is  essential  that  there  should 
be  no  conditions  as  to  the  liability  of 
any  of  the  subscribers  not  applicable 
to  all.  Confidential  subscriptions, 
made  for  the  purpose  of  making  up 
the  required  sum,  are  a  fraud  upon  the 
other  subscribers ;  and  should  not  be 
treated  as  valid  subscriptions.  Where, 
by  deducting  such  confidential  sub- 
scriptions, the  required  sum  is  not 
subscribed,  the  contract  of  subscrip- 
tion does  not  become  operative,  so  as 
to  bind  the  subscribers.  Parol  evi- 
dence is  admissible  to  show  that  cer- 
tain of  the  subscriptions  were  confi- 
dential in  character,  and,  therefore, 
fraudulent  (New  York  Exchange  Co. 
agt.  DeWolf,  31  N.  Y.  E.  273). 

SUMMARY  PROCEEDINGS. 

1.  To  authorize  a  justice  of  the  peace  to 
issue  a  summons  in  summary  proceed- 
ings for  the  dispossession  of  lands, 
the  affidavit  produced  to  him  must 
show  that  the  conventional  relation  of 
landlord  and  tenant  exists,  and  that 
by  an  agreement  between  the  parties 
(Russett&Qi.  Russell,  ante,  400). 

2.  Where  the  affidavit  states  that  "  this 
deponent  demised,  leased  and  to  farm 
let,  to  be  worked  on  shares,  for  tho 
term  of  one  year,"  it  does  not  show 
the  relation  of  landlord  and  tenant  ex- 
isting, a,nd  is  entirely  insufficient  to 
authorize  a  justice  of  the  peace  to  is- 
sue a  summons  in  summary  proceed- 
ing.   The  parties  are  tenants  in  com- 
mon (Id). 

SUMMONS. 

1.  The  subscription  of  the  name  of  an 
attorney  issuing  a  summons,  is  not  re- 


NEW  YORK  PRACTICE  REPORTS. 


591 


Digest. 


quired  to  be  made  by  himself  person- 
ally ;  but  it  may  be  made  by  another 
with  his  authority.  It  necessarily  fol- 
lows, that  his  name  may  be  printed  as 
a  substitute  for  his  written  signature. 
( This  agrees  with  (he  case  of  the  Mu- 
tual Life  Insurance  Co.  agt.  Ross,  10 
Abb.  260,  and  is  adverse  to  the  case  of 
The  Farmers'  Loan  and  Trust  Co. 
agt.  Dickson,  17  How.  477.)  (JBrain- 
erd  agt.  Heydrick,  ante,  97. ) 

2.  It  is  well  settled,  that  where  a  person 
is  in  the  habit  of  using  documents 
with  Iris  name  printed  thereon,  this 
will  be  his  signature,  within  the  mean- 
ing of  the  statute  of  frauds  (Id). 

3.  The  name  of  an  attorney  issuing  a 
summons,  is  as  effectually  disclosed 
when  it  is  printed  as  if  it  were  written, 
and  his  responsibility  to  the  defendant 
and  to  the  court,  in  either  case,  is  the 
same  (Id). 

4.  The  service  of  a  summons  upon  a 
member  of  a  military  company,  to  ap- 
pear before  a  court  martial,  must  be 
made  personally,  or  by  leaving  such 
summons  at  the  residence  of  the  party 
to  be  served.    A  service  made  by  leav- 
ing the  summons  at  the  office  or  place 
of  business  of  the  party,  does  not  give 
the  court  martial  jurisdiction  of  the 
matter  (In  thematter  of  John  H  Lock- 
wood,  ante,  437). 

5.  The  omission  to  serve  a  copy  of  the 
complaint  together  with  the  summons, 
where  the  summons  is  in  the  form  ap- 
propriate for  serving  both  together, 
and  to  state  in  the  summons  the  place 
of  filing  the  complaint,  does  not  affect 
the  validity  of  the  judgment  entered 
thereon.    It  is  amendable.  Where  the 
action  is  against  joint  debtors,  a  part 
of  whom  only  are  served,  such  defect 
in  the  summons  is  no  reason  for  dis- 
missing proceedings   to  enforce   the 
judgment   against  those  not  served 
(Foster  agt.  Wood,  1  Abb.  N.  S.  150). 

SUNDAY. 

1.  Traveling  on  Sundays,  except  for  spe- 
cial purposes,  and  in  specified  cases, 
being  prohibited  by  statute,  a  contract 
for  the  hiring  of  horses  and  a  carriage, 
made  with  the  knowledge  that  they 
are  to  be  used  for  the  purpose  of  ri- 
ding on  Sunday  to  a  place  of  resort 
for  pleasure  is  illegal,  and  the  owner 
cannot  recover  compensation  for  the 
use  of  the  property  so  hired.  But  if 
the  hirer  \yillfully  injures  the  property, 
or  suffers  it  to  be  injured  through  his 
negligence,  the  owner  may  recover  the 
damages  he  has  sustained  (Nodine 
agt.  Doherty,  46  Barb.  59). 


SUPERVISORS. 

1.  The  act  of  a  board  of  supervisors  in 
examining,  settling  and  allowing  ac- 
counts against  the  county,  is  a  judicial 
act,  and  they  are  not  liable  in  any  civil 
action,  however  erroneous  or  wrongful 
their  determination  may  be  ;  and  their 
decision  is   binding  upon  all  parties 
concerned  (People  agt.  /Stocking,  ante, 
48). 

2.  But  where  a  supervisor  acting  as  a 
member  of  the  board,  knowingly,  cor- 
ruptly, unlawfully  and  partially,  votes 
that  an  account  presented  against  the 
county  as  a  county  charge,  be  allowed, 
and  made  a  charge  against  the  county, 
he  is  guilty  of  a  misdemeanor,   and 
may  and  should  be  indicted,  tried,  con- 
victed and  punished  (Id). 

3.  Although  the  power  of  a  board  of  su- 
pervisors to  examine,  settle  and  allow 
accounts,  is  in  its  nature  judicial,  and 
that  parties  interested  are  bound  by 
the  decision  in  all  cases  calling  for  the 
exercise  of  judgment  and  discretion  ; 
yet  the  same  board  of  supervisors  may 
re-examine  an  account  once  passed 
upon,  and  reject  it,  or   reduce  the 
amount  first  allowed  (Id). 

4.  The  claimant  acquires  no  fixed  right 
until  the  final  action  of  the  board  upon 
his  claim  ;  and  until  he  has  received 
the  order  for  the  payment  of  his  claim, 
the  board  has  jurisdiction  over  it  (Id). 

5.  If  a  supervisor  wickedly  abuses,  or 
fraudulently  exceeds  his  powers,  he  is 
punishable  by  indictment,    although 
the  board  might  not  have  had  juris- 
diction of  the  subject  matter  upon 
which  he  acted.    It  is  not  essential 
that  any  injurious  effects  should  result 
to  individuals  from  the  misconduct  of 
the  supervisors  (Id). 

6.  Where,  by  the  statute  under  which  a 
proceeding  is  had  by  a  town  to  raise 
money  for  a  specific  purpose,  by  the 
issuing  of  its  bonds,  the  supervisor  of 
the  town  is  directed  to  pay  on  such 
bonds,  in  payment    of  the  interest 
thereon,  the  money  received  by  him 
from  the  county  treasurer  for   that 
purpose,  he  cannot  question  the  legal- 
ity of  the  bonds,  and  has  no  discretion 
in  that  regpect.    In  such  case,  he  acts 
as  the  agent  of  the  town  ;  and  as  such 
agent,  he  cannot  question  the  author- 
ity of  his  principal  (Eoss  agt.  Curtis, 
31  N.  Y.  R.  606}. 

SUPPLEMENTARY     PEOCEEDINGS. 

1.  It  is  immaterial  where  the  debtor  re- 
sides at  the  time  the  order  for  his  ex- 
amination is  issued ;  it  is  sufficient  to 
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confer  jurisdiction,  if  it  appear  in  re- 
spect to  the  residence  of  the  judgment 
debtor,  that  the  execution  was  issued 
to  the  sheriff  of  the  county  where  he 
then  resided  or  had  a  place  of  busi- 
ness, &c  (Jeaup  agt.  Jones,  ante,  191). 

2.  It  is  not  necessary  that  an  order  made 
in  supplementary  proceedings,  direct- 
ing a  third  person  to  pay  to  the  plain- 
tiff the  amount  of  such  third  person's 
indebtedness  to  the  judgment  debtor, 
should  be  served  on  the  latter.  If  a 
judgment  debtor -has  notice  of  an  or- 
der made  by  a  judge,  requiring  a  debt- 
or of  his  to  appear  and  be  examined 
as  to  his  indebtedness  to  the  defend- 
ant, an  assignment  of  the  debt,  sub- 
sequently made  by  the  judgment  debt- 
or, to  a  third  person,  will  not  relieve 
the  claim  from  an  order  directing  the 
payment  of  the  same  to  the  judgment 
creditor.  But  in  the  absence  of  any 
proof  of  notice,  or  of  service  on  the 
parties  of  any  order  restraining  the 
payment  of  the  money,  or  transfer  of 
the  claim,  the  assignee,  if  a  bona  fide 
holder  for  value,  should  be  protected. 
If,  however,  the  assignment  was  made 
for  the  purpose  of  defrauding  the 
judgment  creditor,  the  assignee  will 
nave  no  title.  Where  the  evidence  as 
to  the  bona  fides  of  the  assignment  is 
very  doubtful,  the  question  should  be 
sub'mitted  to  the  jury  (Lynch  agt. 
Johnson,  46  Barb.  56). 

TAXES  AND  ASSESSMENTS. 

1.  No  relief  can  be  administered  in  equi- 
ty, where  the  remedies  at  law  are  ade- 
quate for  the  attainment  of  justice 
Mutual  Benefit  Life  Insurance  Co.  agt. 
The  Supervisors,   &c.  of  New   York, 
Court  of  Appeals,  ante,  359). 

2.  Where  a  tax  is  imposed  in  this  state 
on  the  amount  of  stocks  and  bonds  de- 
posited with  the  comptroller  of  this 
state,  by  a  foreign  life  insurance  com- 
pany, under  the  laws  of  1851,  having 
an  agency  and  doing  business  in  this 
state,  such  company  cannot  sustain  an 
equitable  action  against,  and  restrain 
by  injunction,  the  proper  authorities 
by  which  such  tax  was  imposed,  from 
the  collection  thereof  (Id). 

3.  The  assessment  of  such  a  tax  may  be 
reviewed  and  corrected  by  certiorari, 
or  be  stricken  from  the  roll  by  man- 
damus (Id). 

4.  Tor  the  purporses  of  the  taxation  of 
his  banking  capital,  the  residence  of 
an  individual  banker,  doing  business 
under  the  general  banking  law,  is  in 
the  town  or  ward  specified  in  the  certifi- 
cate required  by  the  statute  as  the  lo- 


cation of  his  banking  office.  One  as 
sessor  alone,  cannot  make  an  assess- 
ment. It  must  be  the  joint  act  of  all, 
or  a  majority  of  the  assessors.  An  as- 
sessment made  by  one  assessor  onlv, 
is  irregular  and  void,  and  no  proceed- 
ings for  the  purpose  of  charging  the 
owner  of  the  property  with  a  contempt 
for  not  paying  the  tax,  can  be  founded 
upon  it.  Neither  an  associated  bank 
nor  the  bank  of  an  individual  banker, 
necessarily  continues  its  existence  as 
a  banking  institution,  and  liability  to 
taxation  as  such  during  the  period  of 
six  years  after  the  redemption  of  nine- 
ty per  cent  of  its  circulating  notes, 
provided  by  statute  for  closing  ita 
banking  business;  when  it  perma- 
nently and  deliberately  ceases  to 
transact  regular  and  accustomed  bank- 
ing business,  with  a  view  of  calling  in 
its  circulating  notes,  and  of  ultimate- 
ly giving  the  notice  provided  by  the 
first  subdivision  of  section  1,  of  the 
act  of  1859  (chap.  236).  When  it  thus 
ceases  to  act  as  a  bank,  it  loses  its 
cnaracter  as  such,  and  is  no  longer 
one,  except  in  name.  Parties  assessed 
will  not  be  held  concluded  against  al- 
leging any  irregularity  in  the  assess- 
ment, by  reason  of  their  not  appear- 
ing at  a  meeting  of  the  assessors, 
which  it  does  not  appear,  and  is  not 
alleged  was  ever  held,  or  notice 
thereof  given  (In  the  matter  of  Met- 
calf  agt.  Messenger,  46  Barb.  325). 

5.  The  fact  that  a  bank  owns  stocks, 
bonds  and  other  securities  of  the  Uni- 
ted States,  in  amount  exceeding  its 
capital  and  surplus  earnings,  and  that 
the  total  value  of  all  its  otherpersonal 
property  does  not  exceed  the  amount 
of  the  debts  it  owes,  will  not  exempt 
it  from  taxation  on  account  of  personal 
property,  on  the  ground  that  the  cap- 
ital of  the  bank  is  its  surplus  after 
paying  all  its  debts,  and  that  in  the 
given  case  it  will  require  all  its  per- 
sonal property,  other  than  its  invest- 
ments in  united  States  securities,  to 
pay  its  debis ;  and,  therefore,  all  its 
capital  is  in  United  States  securities, 
which  are  not  taxable.  The  relator 
was  a  bank  organized  under  the  gen- 
eral banking  law  of  1838,  with  a  capi- 
tal of  $104,000.  The  cost  of  its  real 
estate  was  about  $14,000.  Its  surplus 
profits  were  about  $34,000  or  $35,000, 
and  it  had  about  $203,500  of  United 
States  stocks  or  bonds,  and  had  about 
$65,000  of  other  stocks  deposited  as 
security  with  the  bank  department  of 
the  state,  and  about  $120,000  of  Uni- 
ted States  stocks.  It  held  and  owned 
stocks  and  bonds,  and  other  securities 
of  the  United  States,  to  an  amount  ex- 
ceeding its  entire  capital,  including 
all  its  surplus  profits,  earnings  and  re- 
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served  funds  ;  and  the  total  value  of 
all  its  other  personal  property  and  es- 
tate, did  not  exceed  the  amount  of 
debts  due  from  the  bank.  The  bank 
was  assessed,  on  account  of  its  per- 
sonal property  or  estate,  the  sum  of 
$102,400,  being  as  alleged,  the  whole 
amount  of  its  capital  stock  paid  in, 
and  of  all  its  surplus  profits  or  re- 
served funds,  less  ten  per  cent  thereof, 
after  deducting  therefrom  the  value 
of  its  real  estate  :  Held,  that  the  re- 
lator  not  having  shown  that  any  of  its 
capital  stock  was  invested  in  United 
States  securities,  or  that  it  was  as- 
sessed for  any  part  of  its  property  in- 
vested in  such  securities,  was  not  en- 
titled to  a  writ  of  mandqmus,  com- 
manding the  assessors  to  amend  the 
assessment,  and  the  assessment  roll, 
by  striking  therefrom  the  assessment 
o"  the  bank  for  or  on  account  of  per- 
sonal property.  The  provision  of  the 
statute  requiring  assessors  tc  set  down 
in  the  assessment  roll,  the  full  value 
of  all  the  taxable  personal  property  of 
the  person,  after  deducting  the  just 
debts  owing  by  him  (1  S.  S.  391),  has 
no  relation  to  the  taxation  of  moneyed 
corporations.  The  effect  of  the  deci- 
sion of  the  supreme  court  of  the  Uni- 
ted States,  in  the  cases  of  The  People 
ex  rel.  The  Sank  of  the  Commonwealth 
agt.  The  Commissioners  of  Assess- 
ments, <fcc.,  in  New  York,  and  The 
Same  ex  rel.  The  Sank  of  Commerce 
&gt..The  Same  (2  Wai.  200;,  was  nei- 
ther more  nor  less  than  that  the  state 
cannot,  by  any  system  of  taxation,  as- 
sess and  tax  the  securities  of  the  Uni- 
ted States,  whether  held  or  owned  by 
corporations  or  individuals ;  nor  can 
such  holder  and  owner  be  taxed  on 
account  of  such  securities,  or  their 
value.  That  decision  does  not  declare 
the  act  of  the  legislature  "  in  relation 
to  the  taxation  of  moneyed  corpora- 
tions and  associations,"  passed  April 
29,  1863  (Laws  of  1863,  p.  435),  to  be 
unconstitutional.  The  effect  of  the 
decision,  however,  may  be  to  annul 
the  act,  and  render  it  inoperative,  in 
cases  where  the  capital  of  the  bank  is 
wholly,  or  in  part,  invested  in  the  se- 
curities of  the  United  States.  In  such 
cases,  the  statute  might,  perhaps,  be 
impracticable.  Or  possibly  our  courts 
would  hold  the  statute  operative  to 
the  extent  of  the  capital  stock  not  in- 
vested in  United  States  securities. 
( Per  MABVIN,  J. )  ( The  People  ex  rel. 
The  Lockport  (My  Bank  agt.  The 
Hoard  of  Eeducation,  &c.  46  Barb. 
588). 

6.  The  capital  of  the  Exchange  Bank  at  L . 
was  $150,000  ;  the  value  of  its  real  estate 
was  $7,000  ;  and  its  surplus  earnings, 
iess  the  ten  per  cent,  were  $41,151.16. 

You  XXX1L  38 


Its  state  stocks,  and  bonds  and  mort- 
gages deposited  with  the  superintend- 
ent of  the  bank  department,  amount- 
ed to  $18,300,  and  its  United  States 
stocks  so  deposited  amounted  to  $32,- 
000.  Its  other  bonds  and  mortgages 
amounted  to  $14,000.  It  held  and 
owned,  in  all,  $72,000,  United  States 
stocks.  The  total  value  of  all  its  per- 
sonal property  and  effects,  exclusive 
of  the  stocks,  bonds  and  other  securi- 
ties of  the  United  States,  held  and 
owned  by  it,  did  not  exceed  the  sum 
of  $112,000,  over  and  above  the  debts 
due  and  owing  by  it.  It  was  assessed 
on  account  of  its  personal  property,  for 
$165,980  :  Held,  that  the  proper  mode 
of  assessment  was  adopted,  under  the 
act  of  the  legislature  of  1863,  relative 
to  the  taxation  of  moneyed  corpora- 
tions, &c. ;  that  is,  by  taking  into  the 
account  the  capital  stock,  the  value  of 
the  real  estate,  and  the  surplus  earn- 
ings less  the  ten  per  cent ;  and  that 
upon  this  principle  the  assessment  was 
not  excessive  :  Held,  also,  that  it  was 
incumbent  upon  the  bank  to  show 
that  the  assessment  included  and  ope- 
rated upon  a  portion  of  its  propeaty 
invested  in  United  States  securities ; 
and  that  this  not  having  been  shown, 
no  case  was  made  for  a  mandamus,  di- 
recting the  assessors  to  correct  the  as- 
sessment roll  for  personal  property, 
by  reducing  the  amount  therein  from 
$165,980  to  $112,000  ( The  People  ex  rel. 
The  Exchange  Bank  at  Lockport  agt. 
The,  Board  of  Education,  &c.  46  Barb. 
598). 

.  It  seems,  the  state,  or  a  local  division 
of  it  acting  under  the  law  of  the  state, 
seizing  and  selling  lands  for  non-pay- 
ment of  taxes,  or  of  public  charges  in 
the  nature  of  taxes  imposed  on  such 
lands,  acts  administratively  and  not 
judicially.  It  seems,  in  prescribing  the 
mode  of  proceedings  for  levying 
and  collecting  taxes,  &c.,  the  legisla- 
lature  may  make  use  of  judicial  tribu- 
nals and  judicial  forms,  or  they  may 
not,  as  seems  most  convenient  and 
conducive  to  the  object  in  view  (In  the 
matter  of  the  Petition  of  The  Trustees 
of  the  New  York  Protestant  Episcopal 
Public  School,  on  the  application  of 
Charles  H.  Davis,  Jr.  Joseph  Beeseley, 
Eobert  Somenule,  James  B  Warden. 
31  N.  Y.  R.  574). 

.  It  is  in  the  discrection  of  the  legisla- 
ture to  provide  that  the  whole  or  any 
portion  of  lands  sold  for  taxes,  or 
charges,  &c.,  made  upon  the  lands,  by 
the  laws  of  the  state,  &c.,  shall  be  sold 
in  fee,  or  otherwise.  The  raising  of 
money  for  local  improvements,  is  an 
exercise  of  the  taxing  power  inherent 
in  the  legislature ;  and  this  power  to 
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tax  implies  the  power  to  apportion  the 
tax  territorially,  as  the  legislature  shall 
see  fit  (Id). 

9.  While  it  is  incompetent  for  the  court 
to  order  the  sale  of  lands  to  raise  a 
fund  in  anticipation  of  future  assess- 
ments thareon,  it  is  competent  to  or- 
der the  sale  of  a  quantity  sufficient  to 
pay  existing  assessments,  though  the 
legality  of  a  part  of  such  assessments 
be  disputed.    Where  the  order  of  sale 
provides,  in  terms,  that  the  referee 
appointed  to  make  the  sale,  shall  ap- 
ply the  purchase  money,  lirst  to  the 
satisfaction  of  all  valid  liens  upon  the 
property  sold,  for  the  purpose  of  giv- 
ing to  the  purchaser  an  unmcumbered 
title ;   ana,  second,  that  the  residue 
shall  be  applied  to  the  satisfaction  of 
valid  assessments  existing  at  the  time 
of  the  report  of  the  referee  ;  such  an 
application  of  the  produce  of  the  sale, 
made  before  the  power  of   sale  had 
been  exhausted,  is  valid  (Id). 

10.  Where  two  members  of  the  board  of 
revision  and  correction  of  assessments 
meet    and    confirm    an    assessment, 
without  the  presence  of,  or  notice  to 
the  third,  their  proceedings  are  irreg- 
ular ;  and  the  irregularity  is  not  cured 
by  a  subsequent  formal  approval  of 
the  minutes  when  the  third  member 
of  the  board  was  present,  nor  by  the 
act  of  1861  (Palmer's  Petition,  I  Abb. 
N.  S.  30). 

TENDER. 

1.  In  order  to  constitute  a  valid  tender, 
it  must  be  proved  that  there  was  a 
production  or  the  money,  and  an  ac- 
tual offer  of  it  to  the  creditor ;  unless 
it  be  shown  that  the  latter  dispensed 
with  it  by  some  positive  act  or  declara- 
tion. It  is  not  enough  that  the  debtor 
had  the  money  in  his  pocket,  and  in- 
formed his  creditor  that  he  was  ready 
to  pay,  without  offering  to  do  so ;  nor 
that  'he  retained  it  in  an  envelope, 
which  was  shown  to,  or  shaken  at,  the 
creditor.  There  must  be  an  actual 
offer  or  presentation  of  the  money,  so 
that  the  creditor  can  take  it.  Where 
a  creditor,  on  being  informed  by  a 
person  that  he  had  come  to  make  a 
tender,  referred  him  to  hie  attorney, 
saying  his  office  was  open  and  it  was 
but  a  step,  without,  however,  refusing 
to  receive  the  money,  or  interposing 
any  objection,  or  intimating  in  any 
way  that  the  presentation  of  the 
money  was  not  required  ;  Held,  that 
this  did  not  amount  to  a  waiver  of  the 
production  and  offer  of  the  money. 
Where  the  proof  as  to  the  actual  ten- 
der of  money  is  contradictory,  and  the 
court  finds  adversely  to  the  defendant 


if  there  is  some  evidence  to  sustain 
that  finding,  it  must  be  considered  as 
final  and  conclusive  (Strong  agt.  Blake, 
46  Barb.  227). 

See  PERFORMANCE,  1,  2,  3,  4,  5. 

TENANCY  AT  WILL. 

1.  The  notice  to  be  served  by  the  land- 
lord upon  the  tenant  at  will,  to  deter- 
mine bos  tenancy,  need  not  specify 
the  time  within  which  the  premises 
must  be  surrendered.  If  a  time  be 
specified  in  the  notice  served  upon 
the  tenant  which  elapses  within  less 
than  one  month  from  the  time  of  ser- 
vice of  the  notice,  it  will  not  vitiate  the 
notice.  It  is  sufficient  if  the  tenant 
has  thirty  days'  notice  in  writing  of  the 
intention  of  the  landlord  to  terminate 
the  tenancy  (Burns  agt.  Bryant.  81 JT. 
Y.  X.  453). 

TESTAMENTARY  CAPACITY. 

1.  It  is  not  sufficient  to  justify  the  rejec- 
tion of  a  will,  that  a  testator,  in  other 
respects  competent,  entertained  the 
mistaken  idea  that  one  of  his  daugh- 
ters was  illegitimate,  if  it  was  not  the 
effect  of  insane  delusion,  but  of  slight 
and  inadequate  evidence  acting  upon 
a  jealous  and  suspicious  mind.  Where 
the  conduct  of  the  proponent  has  been 
such  as  to  indicate  probable  cause  for 
contesting  a  will,  the  costs  of  both 
parties  may  be  charged  upon  the  es- 
tate (Ciapp  agt.  FulUrton,  SiN.Y.K. 
190). 

TICKETS. 

1.  The  ticket  issued  to  a  passenger  for 
his  passage  from  New  York  to  San 
Francisco  does  not  preclude  the  party 
from  showing,  by  parol  testimony,  a 
contract  for  such" transportation.  And 
though  two  tickets — one  from  New 
York  to  Chagres  in  one  steamer,  aiid 
one  from  Panama  to  San  Francisco  in 
another — be  issued,  it  does  not  show 
thereby  more  than  one  contract  of 
transportation  from  New  York  to  San 
Francisco  (Roberta  agt.  Fan  Buskirk, 
31  N.  Y.  E.  661V 

TITLE. 

1.  A  mortgage  of  a  mill,  the  water  power 
of  which  depends  partly  upon  parol 
license  and  partly  upon  grant,  will  not 
give  the  mortgagee  title  to  the  foiiner 
part  (Babcock  agt.  Utter,  Court  of  Ap- 
peals, ante,  439). 

2.  But  where  the  mortgage  conveys  the 
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premises  upon  which  the  mill  stands, 
describing  them  by  metes  and  bounds, 
but  contains  no  reference  to  the  mill, 
nor  the  word  "appurtenances,"  or  any 
equivalent  expression,  it  contains, 
nevertheless,  such  right  to  the  water 
power  as  the  mortgagor  possesses,  not 
depending  upon  mere  license, although 
such  right  may  extend  beyond  the 
premises  actually  described  by  the 
mortgage.  The  instrument  must  be 
interpreted  as  though  executed  and 
delivered  in  view  of  the  premises, 
and,  therefore,  to  convey  the  mill,  as 
such,  with  whatever  gave  it  its  value 
as  a  mill,  and  which  the  grantor  had 
power  to  convey  (Id). 

3.  Where  the  owner  of  land  upon  a  mill 
stream,  ad  medium  filum  aquas,  con- 
veys the  land  by  metes  and  bounds, 
"beginning  at  a  stake  on  the  bank  of 
the  river,"  running  thence  by  courses 
and  distances  around  the  farm,  until 
it  comes  again  "to  the  U.  river,"  and 
runs  "  thence  down  the  bank  of  the 
river,  as  it  winds  and  turns,  to  the 
place  ef  beginning,"  the  title  to  the 
river  and  the  land  covered  by  it  re- 
mains in  the  grantor  (Id). 

4.  Where  it  is  alleged  in  the  complaint 
that  the  action  is  brought  to  recover 
for  taking  away  plaintiff's  horse,  de- 
taining him  for  a  limited  time,  and  in- 
juring him,  a  judgment  following  such 
complaint  does  not  have  the  effect  of 
changing  the  property  in  such  horse. 
If  the  action  had  been  in  the  nature 
of  trespass  or  trover  for  the  horse,  a 
recovery  and  satisfaction  in  such  case 
would  have  changed  the  property  in 
the  horse.    The  minutes  of  testimony 
taken  by  the  justice  on  the  trial  be- 
fore him  may  be  read  in  evidence,  to 
determine  whether  the  scope  of  the 
issue    being    tried    before    him    was 
changed  by  the  evidence,  for  the  pur- 
pose of  determining  the  subject  mat- 
ter of  the  litigation  ( Thursi  agt.  West. 
31  N.  Y.  R.  210). 

5.  A  bequest  of  a  comfortable  support 
to  the  daughter  of  the  testator,  for 
and  during  the  period  of  her  widow- 
owhood,  and  a  provision  in  the  will 
making  such  bequest  a  charge  upon 
the  real  estate  devised  to  his  three 
sons,  does  not  convey  a  fee  by  impli- 
cation (  Van  Dyke  agt.  Emmons,  34  N. 
Y.  R.  186). 

6.  When  a  party  in  possession  of  land, 
claiming  adversely  to  all  others,  sells 
to  a  party  the  hay  cut  therefrom  dur- 
ing such  occupancy,  the  legal    title 
thereto   passes    to    his   vendee,    as 
against  a  party  claiming  title  to  said 
premises,  although  not  in  possession. 
Replevin    in   the   cepit   can    only  be 


brought  where  trespass  could  be 
maintained ;  and  that  will  only  be  for 
an  injury  to  the  land  in  possession  of 
the  plaintiff  (StockweU  agt.  Phelps,  34 
N.  Y.  R.  363). 

7.  An  executory  contract  for  the  sale  of 
personal  property  does  not  pass  the 
title  to  the  same.  Where  goods  are 
wrongfully  taken  and  converted,  in  an 
action  to  recover  damages  for  the 
same,  the  rule  of  damage  is,  the  high- 
est market  price  of  such  goods  at  the 
place  of  taking,  between  the  tune  of 
the  taking  and  that  of  the  trial  (Burl 
agt.  Dutcher,  34  N.  Y.  R.  493). 

See  LICENSE,  1,  2,  3,  4,  4,  6,  7,  8,  9. 


TOWNS. 

1.  To  subscribe  for  railroad  stock,  or  to 
purchase  stock,  and  become  a  mem- 
ber of  a  corporation,  and  issue  its 
bonds  therefor,  is  not  one  of  the  gen- 
eral powers  possessed  by  towns.  Be- 
fore a  town  can  become  bound  by 
persons  assuming  to  act  as  its  officers 
for  that  purpose,  the  authority  for 
snch  action  must  have  been  conferred 
by  the  legislature,  and  accepted  by 
the  town.  Such  power  may  oe  con- 
ferred upon  towns ;  ajid  when  con- 
ferred, and  accepted  by  a  town,  it  may 
be  exercised  by  officers  or  commis- 
sioners, as  shall  be  specified  in  the 
act.  But  acceptance  by  the  town  can 
not  be  forced.  A  town  can  not,  by 
mere  legislative  enactment,  be  com- 
pelled to  subscribe  for  the  stock  of  a 
private  corporation,  or  to  issue  its 
bonds  in  payment  for  such  subscrip- 
tion, any  more  than  can  an  individual. 
The  authority  to  grant  the  power,  and 
declare  the  mode  of  acceptance,  is 
with  the  legislature  ;  but  the  option  of 
acceptance  is  with  the  town.  Where 
the  power  to  subscribe  for  the  stock 
of  a  railroad  company,  and  issue  bonds 
in  payment,  is  offered  to  a  town,  by  an 
act  or  the  legislature,  such  power,  un- 
til accepted  in  the  mode  specified  in 
the  act,  has  no  vitality,  and  all  action 
in  the  matter,  in  the  name  of  the  town, 
is  without  authority,  and  void.  If  the 
mode  of  acceptance  specified  is  by  the 
written  consent  of  a  majority  of  the 
tax  payers,  a  consent  in  that  form  is  a 
condition  precedent  to  vitality  in  the 
power.  The  appointment  of  a  com- 
missioner by  the  town,  to  execute  the 
act,  if  the  same  shall  be  accepted,  is 
not  an  acceptance  of  the  power.  A 
town  may  sue  and  be  sued,  in  all  con- 
troversies between  it  and  others,  and 
in  all  litigations  must  sue  and  be  sued 
by  its  name,  except  where  officers  are 
specially  authorized  by  law  to  sue  in 
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their  name  of  office,  for  its  benefit.  A 
town  may  maintain  an  action  to  re- 
strain the  negotiation  of  bonds  issued 
in  the  name  of  a  town  by  a  person  as- 
suming to  act  as  its  commissioner,  in 
payment  for  subscriptions  to  stock  of 
a  railroad  company,  where  the  statute 
under  which  the  bonds  purport  to  be 
issued  declares  that  "  all  bonds  issued 
by  the  commissioners  of  the  several 
towns  shall  be  binding  upon  the  town," 
&c.,  "in  the  hands  of  bona  fide  hold- 
ers and  owners,"  &c.,  and  there  is 
consequently  a  color  of  liability  against 
the  town.  If  a  statute  authorizing  a 
town  to  take  stock  in  a  railroad  corpo- 
ration, and  issue  its  bonds  therefor, 
has  not  been  accepted  by  the  town, 
nor  the  conditions  precedent  requisite 
to  authorize  the  commissioner  of  the 
town  to  subscribe  for  stock,  and  issue 
bonds,  complied  with,  the  commis- 
sioner is  not  the  agent  of  the  town, 
nor  authorized  to  act  for  it,  or  in  its 
behalf,  in  the  premises ;  and  his  sub- 
scription for  stock,  and  issue  of  bonds, 
in  the  name  of  the  town,  will  be  un- 
authorized acts,  and  wholly  void. 
And  no  subsequent  statute  can  legal- 
ize such  bonds,  or  make  them  binding 
( The  Town  of  Duanesburgh  agt.  Jen- 
Kins,  46  Barb.  294, . 

TRESPASS. 

L.  An  act  of  the  lessor,  amonntig  to  a 
mere  trespass,  and  not  interfering 
with  the  substantial  enjoyment  of  the 
demised  premises  by  the  lessee,  is  not 
equivalent  to  an  eviction.  It  is  not 
necessary  that  there  should  be  an 
act  of  expulsion  by  physical  force,  to 
constitute  an  eviction ;  but  there  must 
be  an  actual  or  constructive  exclusion 
of  the  tenant  from  the  possession  or 
beneficial  use  and  enjoyment  of  the 
•whole  or  some  portion  of  the  property 
demised  (Lounsbery  agt.  Snyder,  31 
N.  Y.  R.  514). 

2.  Where  the  assumption  of  dominion 
over  property  is  in  hostility  to    the 
rights  of  the  true  owner,  such  assump- 
tion amounts,  in  law,  to  a  conversion. 
Where  the  defendant  received  a  num- 
ber of  firkins  of  butter,  a  part  of  which 
he  was  notified  belonged  to  the  plain- 
tiff, but  notwithstanding  he  shipped 
them  all  as  his  own,  such  act  amount- 
ed to  a  conversion  for  which  he  is  lia- 
ble.    To  maintain  an  action  for  the 
wrongful  conversion  of  property,  it  is 
enough  that  the  rightful  owner  has 
been  deprived  of  it  by  the  unauthor- 
ized act  of  another  assuming  dominion 
over  it   (Boyce  agt.  Brockvoay,  31  N. 
Y.  R.  490). 

3.  In  trespass,  all  who  aid  or  assist  are 


principals.  Hence,  one  who  directs 
the  imprisonment  of  another  is  guilty 
of  the  imprisonment.  Where  a  super- 
intendent of  police  tells  the  officer  who 
has  made  an  arrest  to  take  the  prison- 
er back  and  lock  him  up,  in  contem- 
plation of  law  he  does  the  act  which 
the  officer  does  in  following  the  direc- 
tion. He  is  not  permitted  to  show 
that  the  act  was  not  the  consequence 
of  the  request,  which  the  law  adjudges 
to  be  part  and  parcel  of  the  act  itself. 
He  cannot  direct  a  trespass,  and  after 
its  commission  escape  upon  the  ground 
that  the  officer  violated  his  duty  in 
obeying  the  direction  (Green  agt. 
Kennedy,  46  Barb.  16). 

4.  Where  land  is  not  in  the  actual  pos- 
session of  the  owner,  but  is  occupied 
by  tenants  or  lessees,  at  the  time  of 
the  commission  of  trespasses  thereon, 
the  owner  can  only  recover  for  such 
trespasses  as  are  injurious  to  the 
inheritance  ( Weed  agt.  The  City  of 
WiUiamsburgh,  46  Barb.  601). 

TRIAL. 

1.  In  the  settlement  of  issues  in  a  di- 
vorce case,  an  issue  whether  the  party 
was  guilty  of  adultery  with  a  specified 
person,  at  any  tune  before  the  com- 
mencement of  the  action,  should  not 
be  allowed.    Some  limits  of  time  and 
place  must  be  indicated.    But  issues 
actually  made  in  the  pleadings,  and 
inserted  accordingly,  without  objec- 
tion, in  the  issues  as  framed  for  trial, 
will  not  be  expunged  on  motion,  on 
the  mere  ground  of  indefiniteness  as 
to  time  and  place  (Strong  agt.  Strong. 
1  Abb.  N.  8.  233). 

2.  Whether  a  name  in  the  list  of  credit- 
ors, variant  from  that  of  the  plaintiffs', 
was  intended  to  designate  them,  or 
whether  their  names  were   omitted, 
and  if  so,  whether  the  omission  was 
fraudulent ;  Held,  in  this  case  proper- 
ly submitted  to  the  jury  (Soule  agt. 
Chase,  1  466.  N.  S.  48). 

3.  The  expression  of  an  opinion  by  the 
sheriff,  as  to  the  guilt  or  innocence  of 
the  prisoner,  is  not  sufficient  cause  of 
challenge  to  the  array,  unless  he  does 
some  act,  or   omits    some  duty,  by 
reason  of  which  some  juror  called  up- 
on   to    try   the    case   is   disqualified 
(People  agt.  Ferris,  1  Abb.  N.  S.  193). 

TRUSTEES. 

1.  As  against  the  creator  of  a  trust,  un- 
der a  trust  deed  securing  to  the  grant- 
or the  rents,  issues  and  profits  of  real 
estate  during  life,  with  remainder 
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over,  the  court  will  not  interfere  in 
behalf  of  the  remainder-men,  to  give 
them  more  than  is  secured  to  them  by 
the  very  terms  of  the  settlement 
(Matter  of  Livingston,  Court  of  Ap- 
peals, ante,  20). 

2.  Those  claiming  in  remainder  under 
such  a  trust  deed  are  interested  in  the 
management  of  the  trust  estate,  and 
may  prevent  waste,  calculated  to  in- 
jure or  destroy  the  estate  in  remain- 
der ;  but  the  creator  of  the  trust  is  the 
only  persen  who  is  interested  in  the 
execution  of  the  express  trusts  therein 
mentioned  (Id). 

3.  The  statute  does  not  authorize  a  pro- 
ceeding by  petition,  at  the  instance  of 
those  entitled  in  remaindei ,  to  remove 
a  trustee  of  an  express  trust  to  receive 
the  rents  and  profits  of  lands,  and  ap- 
ply them  to  the  use  of  any  person, 
during  the  life  of  such,  person  (Id). 

4.  The  statute  authorizing  any  person 
interested  in  the  execution  of  express 
trnsts  to  apply  for  the' removal  of  a 
trustee  on  petition,  was  only  intended 
to  embrace  that  class  of  persons  who 
are  immediately  interested,  and  who 
might  be  injured  by  a  violation  of  the 
trust,  or  by  the  insolvency  or  other  in- 
competency  of  the  trustee  (Id). 

5.  It  was  erroneous  in  the  court  below  to 
entertain  a  petition  for  the  removal  of 
a  trustee,  except  upon  the  application 
of  the  creator  of  the  trust  (Id). 

6.  Where  the  evidence  tended  to  show 
that  a  deed  of  trust  was  obtained  by 
fraud  and  undue  influence,  from  a  per- 
son of  weak  or  unsound  mind,  it  was 
the  duty  of  the  court  below  to  dismiss 
the  petition  for  the  removal  of  the 
trustee,  unless  the  judge  was  fully  sat- 
isfied that  the  trust  deed  was  the  vol- 
untary act  of  a  sane  man  (Id). 

1.  Assuming,  however,  that  the  grantor 
was  competent  to  create  the  trust,  and 
that  the  deed  is  valid,  the  court  ought 
not  to  remove  the  trustee  against  the 
wishes  of  the  creator  of  the  trust  (Id). 

8.  An  order  removing  a  trustee  held  ap- 
pealable, and  that  upon  such  appeal 
the  court  of  appeals  will  examine  the 
affidavits  and  evidence,  and  the  whole 
merits  of  the  determination  appealed 
from  (Id). 

9.  A  person  standing  in  a  fiduciary  rela- 
tion to  an  heir,  or  person  entitled  to. 
property,  cannot  enter  into  any  treaty 
for  the  purchase  of  that  estate,  with- 
out communicating  to  him  every  par- 
ticle of  information  that  he  himself 
possessed  with  respect  to   its  value 


(McMahon&gt.  AUen,  Court  of  Appeals^ 
ante,  813). 

10.  A  fraudulent  use  of  the  statutes  for 
the  prevention  of  frauds,  &c.,  will  not 
be  permitted ;  and  a  court  of  equity 
will  interfere  against  a  party  intending 
to  make  such  statutes  an  instrument 
of  fraud.  Where  a  purchaser  under  a 
foreclosure  sale,  undertakes  to  pur- 
chase for  the  benefit  of  the  mortgagor, 
and  thus  acquires  the  title  at  a  price 
greatly  below  ita  value,  he  wifl  be 
deemed  the  trustee  of  the  party  for 
whom  he  has  undertaken  the  purchase, 
and  on  tender  to  him  of  the  purchase 
money  and  interest,  he  will  be  com- 
pelled to  convey  the  property  to  the 
party  equitably  entitled.  It  is  no  ob- 
jection, that  the  agreement  by  which 
he  undertook  to  purchase  for  the  ben- 
efit of  the  owner  of  the  equity  of  re- 
demption, was  not  in  writing.  The 
law  makes  him  a  trustee  ex,  mala  fide 
(Ryan  agt.  Dox,  34  N.  Y.  E.  307). 

See  RELIGIOUS  COEPOBATIONS,  1,  2, 
3,  4,  5,  6. 

TRUSTS. 

1.  In  general,  property  held  in  trust  for 
the  debtor,  and  for  his  benefit,  may  bo 
reached  through  the  agency  of  a  court 
of  equity,  and  applied  to  the  satisfac- 
tion of  his  debts  ;  but  not  property 
held  in  trust  for  him  upon  a  trust,  or 
arising  out  of  a  fund  proceeding  from 
a  third  person,  designed  to  secure  the 
debtor  personally,  a  support.    But  a 
trust  arising  out  of  a  fund  proceeding 
from  a  third  party,  is  not  absolutely 
exempt  from  equity  jurisdiction,  but 
is  subject  to  the  same  conditions  un- 
der which  other  trust  property  may 
be  enjoyed  by  a  debtor  secure  from  at- 
tacks from  his  creditors.    It  seems, 
that  in  such  case,  only  so  much  of  the 
trust  fund  would  be  subject  to  the  de- 
mands of  creditors,  as  would  remain 
a  surplus  after  providing  for  the  pro- 
per support  of  the  cestui   que  trust. 
Therefore,  in  an  action  seeking  to  re- 
cover such  fund  by  the  creditor,  &c., 
the  complaint  must  show  by  proper 
averments,  the  existence  of  such  sur- 
plus ( Graff  agt.  Bennett,  31  N.  Y.  R. 

2.  Where  the  trusts  under  a  will  vested 
in  the  executor,  are  distinguishable 
from  those  attached  to  his  office,  the 
court  may  dismiss  him  as  to  the  for- 
mer, and  not  as  to  the  latter.     But  if 
one  of  several  executors  is  guilty  of 
misconduct  in  his  dealings  with  the 
estate,  the  court  will  interfere,  in  a 
proper  case,  to  regulate  his  conduct, 
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and  compel  him  to  place  the  notes, 
bonds  and  other  securities  in  his  pos- 
session, belonging  to  the  estate,  in 
such  custody  as  to  enable  his  co-exe- 
cutors to  obtain  acoess  to  the  same  ; 
and  may  direct  the  mode  in  which  he 
shall  co-operate  with  his  co-executors 
in  discharging  his  duties  as  executor 
under  the  wul.  It  seems,  the  surro- 
gate is  authorized,  under  the  statutes 
of  this  state,  upon  an  accounting  by 
the  executor,  to  adminster  the  same 
remedy  (  Wood  agt.  Brown,  34  N.  Y. 
X.  337). 

UNDERTAKING. 

1.  In  an  action  upon  an  undertaking  giv- 
en in  an  attachment  suit,  after  vgrdict 
and  judgment  in  the  latter  suit,  the 
defendant  —  the  surety  in  the  under- 
taking —  cannot  introduce    testimony 
on  the  trial  to  show  in  contradiction 
of  the  recitals  in  the  undertaking,  that 
no  application  had  been  made  for  the 
discharge  of  an  attachment  in  the  ac- 
tion in  which  the  undertaking  was  en- 
titled, and  that  no  attachment  had 
been  issued  or  granted  (  Coleman  agt. 
Bean,  Court  of  Appeals,  ante,  370). 

2.  It  is  not  essential  to  the  validity  of  the 
undertaking,  that  the  plaintiff  should 
compel  its  execution,  by  actually  su- 
ing out  an  attachment  and  making  a 
levy  (Id). 

3.  It  is  competent  for  the  parties  to  the 
action  to  Waive,  if  they  choose,  the  is- 
suing of  an  attachment  and  a  seizure 
of  property  under  it,  and  for  the  de- 
fendant to  give,  and  the  plaintiff  to 
accept,  in  consideration  of  the  waiver, 
such  an  undertaking  as  the  defendant 
would  have  been  required  to  give  in 
an  application  to  discharge  an  attach- 
ment actually  issued  and  levied  (Id). 

ut  in 
at  an 

attachment  had  been  issued,  and  that 
he  was  about  to  apply  for  its  discharge, 
is  conclusive  evidence  of  such  waiver. 
It  is  enough  that  the  undertaking  is 
binding  between  the  principal  parties, 
under  such  circumstances,  to  hold  the 
sureties  (Id). 

6.  Where  such  an  undertaking  has  been 
procured  by  the  agent  of  the  plaintiff. 
and  the  plaintiff  having  received  it 
upon  a  valid  legal  consideration,  and 
being  ignorant  of  any  false  or  fraudu- 
lent representations  alleged  to  have 
been  made  by  his  agent  in  obtaining 
the  undertaking,  and  in  no  way  respon- 
sible for  it,  such  fraud  cannot  be  set 
up  to  deprive  him  of  the  benefit  of  the 
undertaking  (Id). 


4,  The  fact  that  the  defendant  has  p 
an  undertaking,  which  recites  tha 


6.  On  an  appeal  from  a  judgment  entered 
by  the  direction  of  a  single  justice  of 
the  marine  court  to  the  justices  there- 
of at  general  term,  security  may  be 
given  by  the  appellant,  which  will  ope- 
rate as  a  stay  of  proceedings,  accord- 
ing to  the  provisions  of  the  Code.    By 
the  provisions  of  the  act  of  1853  (ch. 
617,  §  5),  an  appeal  may  be  taken  from 
a  judgment  entered  by  a  single  justice 
of  the  marine  court  to  the  justices 
thereof  at  general  tern,  in  the  same 
manner  and  with  the  like  effect  as  ap- 
peals in  the  supreme  court,  <ic  ( Rob- 
erts agt.  Donwetf,  31  N.  T.  R.  446). 

7.  Where  the  statute  requires  an  under- 
taking to  be  entered  into  by  sureties, 
in  order  to  give  a  right  of  appeal,  an 
instrument    containing  the  requisite 
stipulations  is  valid,  although  it  does 
not  express  a  consideration,  and  is  not 
under  seal.    The  staute  of  frauds  ap- 
plies only  to  common  law  agreements, 
where  the  consideration  was  the  sub- 
ject of  mutual  agreement  between  the 
parties.    It  does  not  apply  to  instru- 
ments   created    under,  and  deriving 
their  obligation  from,  special  statutes, 
without  the  acceptance  or  assent  of  the 
party  for  whose  ultimate  benefit  they 
were  given.    The  Code  prescribes  no 
form  for  the  undertaking  to  be  given 
on  appeal  from  the  judgment  of  a  jus- 
tice of  the  peace  (Doolittle  agt.  2>in- 
niny,  31  N.  Y.  R.  340). 

USAGE. 

1.  A  local  usage  in  a  particular  trade  is 
inadmisible  to  control  the  rules  of  law 
in  respect  thereto.  Authority  given  to 
a  broker  to  sell  property,  does  not  in- 
clude authority  to  receive  payment  for 
the  same,  especially  when  the  princi- 
pal is  known  to  the  vendee.  The  duty 
of  a  broker,  in  general,  is  ended  when 
he  has  found  a  purchaser,  and  has 
brought  the  parties  together.  (Per 
WEIGHT,  J.)  A  local  usage  in  New 
York,  allowing  brokers  to  receive  pay- 
ment for  grain  sold  by  them,  when  the 
seller  resides  out  of  the  citv,  is  not  ad- 
missible in  evidence  for  the  purpose 
of  establishing  authority  in  the  broker 
to  receive  suchj>ayment  (Higgins&gL 
Moore,  34  N.  Yl  R.  417). 

USE  AND  OCCUPATION. 

1.  In  an  action  for  use  and  occupation, 
it  is  not  necessary  to  prove  the  defend- 
ant to  have  been  m  manual  occupation 
of  the  premises  during  the  time  for 
which  recovery  is  sought.  If  the  power 
to  occupy  and  enjoy  is  given  by  the 
landlord  to  the  tenant,  so  far  as  the 
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landlord  is  concerned,  he  has  per- 
formed on  his  part,  and  the  action  is 
maintainable.  Where  defendants 
leased  a  barn  for  the  term  of  three 
years,  and  took  possession,  and  actu- 
ally occupied  the  same  for  one  year, 
and  continued  to  keep  the  key,  but  did 
not  actually  occupy :  Held,  he  was 
liable  in  an  action  for  use  an  occupa- 
tion (KaU&gt.  Western  Transportation 
Co.  84  N.  f.  JR.  284). 

USURY. 

1.  Where  more  than  legal  interest  for  the 
forbearance  of  money  is  intentionally 
taken,  whether  the  party  acts  in  igno- 
rance of  the  law  or  not,  it  is  conclusive 
evidence  of  a  corrupt  agreement  with- 
in the  statute,  and  the  contract  is  void 
(Bank  of  Salina  agt.  Alvord,  31  N.  Y. 
R.  473). 

2.  There  being  no  usurious  agreement) 
the  question  whether  there  was  a  usu- 
rious intent  is  immaterial  (Smith  agt. 
Fatten,  31  N.  Y.  R.  66). 

3.  The  credit  of  one  person  may  be  ren- 
dered available  to  another  by  gift,  sale 
or  exchange,  which  is  virtually  a  sale ; 
and  if  not  intended  as  a  cover  for  usu- 
ry, it  may  be  the  subject  of  a  consid- 
eration to  be  agreed  upon  between  the 
parties,  the  same  as  in  the  disposition 
of  other  commodities.    The  principals 
cannot  enjoy  the  benefits  of  a  bargain 
made  by  their  agent,  without  adopting 
the  instrumentalities  by  which  he  con- 
summated it  (Elwell  agt.  Chamberlin. 
31  N.  Y.  R.  611). 

4.  The  mere  fact  that  a  promissory  note 
payable  in  the  city  or  New  York,  is 
made  and  discounted  in  the  country, 
and  a  portion  or  the  whole  of  the  pro- 
ceeds paid  to  the  borrower  in  a  draft 
upon  the  city,  at  the  usual  price  or 
charge  for  city  drafts,  does  not  render 
such  note  usurious.    Perhaps  the  note 
might  bo  held  to  be  usurious  if  both 
the  place  of  payment  thereof  and  the 
purchase  of  the  draft  were  made  the 
condition  of  the  loan.     (Per  JOHNSON, 
J.)    But  where  nothing  of  that  kind 

r  is  shown,  and  for  aught  that  appears 
in  the  finding  of  facts,  the  borrower 
desired  a  draft  on  the  city  for  his  own 
convenience,  if  the  fact  was  otherwise, 
it  is  for  the  defendant  alleging  the 
usury,  to  prove  it  ( The  Union  Bank 
of  Rochester  agt.  Gregory,  46  Barb. 

5.  Where  a  mortgage  on  lands  hi  Wis" 
consin,  and  the  bond  accompanying 
the  same,  executed  in  New  York,  were 
alleged  to  be  usurious :  held,  that  a 
party  asserting  the  validity  of  the  se- 


curities, was  bound  to  prove  what  the 
statutes  of  Wisconsin  respecting  usu- 
ry were,  at  the  time  the  securities  were 
executed,  or  abide  the  presumption 
that  such  statutes  were  in  accordance 
with  our  own.  Had  such  bond  and 
mortgage  been  executed  in  Wisconsin, 
perhaps  the  presumption  would  have 
been  that  they  were  valid.  But,  being 
for  $1,000,  upon  a  loan  of  only  $900  : 
Held,  that  they  were  void  by  the  com- 
mon law  ;  and  that  having  been  given 
in  New  York,  it  was  for  a  party  assert- 
ing their  validity,  to  show  that  the 
statutes  of  Wisconsin  authorized  the 
lender  to  take  a  bond  and  mortgage 
for  $1,000,  upon  a  loan  of  only  $900. 
If  a  bond  and  mortgage  are  usurious 
and  void,  a  subsequent  bond  and  mort- 
gage, for  which  the  former  securities 
constitute  the  greater  portion  of  the 
consideration,  will  also  be  usurious 
and  void  (McOraney  agt.  Alden,  46 
Barb.  272). 

6.  Usurious  interest  cannot  be  recovered 
back,  except  under  the  statute.  If  the 
action  to  recover  it  back  is  not  brought 
within  the  time  prescribed  by  the  stat- 
ute, viz. :  one  year  from  the  time  of 
payment,  it  cannot  be  sustained  (Pa- 
ten agt.  Johnson,  46  .Barb.  22). 


VENDOR  AND  PURCHASER. 

1.  A  purchaser,  by  the  purchase   and 
payment  of  the  price,  of  land,  acquires 
the  entire  equitable  title,  and  the  ven- 
dor only  holds  the  naked  legal  title, 
without  any  real  interest,  in  trust  for 
him,  and  cannot  convey  it  to  another 
without  his  consent.    And  if  such  con- 
sent is  never  in  fact  given,  the  title  will 
not  pass  from  the  vendor  by  his  con-' 
veyance  to  another  (Fonda  agt.  Sane, 
46  Barb.  109). 

2.  Upon  a  sale  of  barley  by  M.  to  D., 
for  cash  on  delivery  at  the  storehouse 
of  GL,  it  was  agreed  the  money  should 
be  left  by  D.  with  G.  to  pay  the  price. 
The  purchaser  did  not  attend  in  per- 
son to  the  receiving  and  measuring  of 
the  grain,  but  had  a  clerk  or  agent 
there  for  that  purpose.    Held,  that  a 
demand  of  the  money,  of  such  clerk 
or  agent,  was  sufficient ;  and  that  it 
was  not  necessary  for  the  vendor  to  go 
in  search  of  the  purchaser,  himself,  to 
make  the  demand  of  him.    Held,  also, 
that  the  clear  intent  of  the  contract 
was  that  the  money  should  be  at  the 
place  of  delivery ;  and  if  it  was  not 
there,  the  purchaser  was  in  default, 
unless  the  vendor  waived  that  condi- 
dition.    That  whether  he  waived  it  or 
not,  depended  on  his  intent  at  the  time 
of  the  delivery ;  and  that  it  was  a  quea- 
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tion  of  fact  for  the  jury.  Held,  further, 
that  the  fact  that  toe  grain  was,  as  the 
same  was  delivered  from  day  to  day  at 
the  storehouse  of  G.,  put  into  bins  in 
which  other  barley  of  D\  was  being  put 
at  the  same  time,  was  not  such  an  ad- 
mixture of  the  grain  as  to  make  the 
owners  thereof  tenants  in  common; 
no  such  tenancy  being  contemplated, 
and  the  admixture  being  for  no  such 
purpose.  And  that  M.,  notwithstand- 
ing the  admixture  of  the  barley  deliv- 
ered by  him  with  barley  delivered  by 
others,  did  not  lose  his  ownership,  but 
remained  owner  of  the  quantity  deliv- 
ered as  though  it  had  not  been  so 
mixed.  That  he  had  the  right,  as 
against  D.,  and  consequently  as 
against  G.,  his  bailee,  to  take  that 
amount  from  the  common  bulk ;  and 
that  hence  G.,  in  denying  that  right, 
and  refusing  to  permit  him  to  have  his 
own,  was  guilty  of  converting  it,  so  as 
to  entitle  M.  to  his  action  ( Morgan  agt. 
Gregg,  46  Barb.  183). 

3.  The  rules  of  law  deduced  from  the 
maxim  caveat  emptor  have  reference 
generally,  and  more  particularly,  to 
the  condition  of  personal  property, 
sold  by  one  party  to  another.  The 
general  rule  is  that  the  purchaser  is 
bound  to  examine  and  ascertain  the 
defects  in  the  thing  sold,  and  unless 
there  is  some  misrepresentation  or 
artifice  to  disguise  it,  or  some  war- 
ranty as  to  its  qualities  or  character, 
the  vendee  is  bound  by  the  contract, 
notwithstanding  there  may  be  intrin- 
sic defects  and  vices  in  it,  known  to 
the  vendor  and  unknown  to  the  ven- 
dee, materially  affecting  its  value.  The 
maxim  of  caveat  emptor  has  no  appli- 
cation to  cases  of  actual  successful 
fraud  practiced  by  the  vendor  upon 
the  vendee.  The  question  whether 
the  vendee  was  actually  deceived  by 
the  representations  or  acts  of  the  ven- 
dor is  always  open.  If  he  was  not  de- 
ceived by  the  representations  of  the 
vendor,  though  they  were  false,  then 
he  has  no  cause  of  action.  On  a  sale 
of  certain  leases,  or  leasehold  estate, 
by  the  defendant  to  the  plaintiffs,  the 
former  represented  and  stated  that 
the  property  rented  for  $4,000  yearly, 
and  a  written  statement  was  produced 
by  the  defendant  of  the  rents  to  be 
received  from  the  property,  footing  at 
about  that  amount.  This  statement 
contained  a  list  of  the  leases,  and  the 
amount  of  rents  reserved.  Among  the 
leases  therein  specified  was  a  lease  to 
the  Buffalo  and  Lake  Huron  Railway 
Company,  for  ten  years,  at  a  yearly 
rent  of  $600.  Nearly  seven  years  and 
ten  months  of  the  term  were  unex- 
pired.  In  fact,  the  rent  to  accrue  up- 
on that  lease,  thereafter,  was  only 


$111.11,  annually,  the  sum  of  $5,000 
having  befn  already  paid  upon  such 
lease,  and  indorsed  thereon,  according 
to  the   terms   of  payment  specified 
therein.     Held,  that  notwithstanding 
the    lease,    with    the    indorsements, 
showed  that  $5,000  of  tin-  rent  was 
payable  at  two  specified  periods  prior 
to  the  sale  of  the  lease  to  the  plain- 
tiffs, and  that  the  same  had  been  paid 
when  due,  leaving  only  a  yearly  rent 
of  $111.11  to  be  paid  in  future ;  and 
assuming  that  under  ordinary  circum- 
stances it  would  have  been  the  duty 
of  the  plaintiffs  to  examine  the  lease 
assigned,  to  see  whether  it  contained 
any  special  or  unusual  provisions,  yet 
that  the  fraudulent  acts  and  repre- 
sentations of  the  defendant  were  well 
calculated  to  satisfy  them,  and  to  cause 
them  to  omit  such  examination ;  and 
that  the  plaintiffs  having  been  actually 
deceived  and  defrauded  by  means  of 
such  representations,  an  action  lay  for 
damages.     (GBOVZB,  P.  J.  disserded.) 
Held,  also,  that  the  right  of  the  plain- 
tiffs to  recover  did  not  depend  upon 
their  care  and  prudence  in  examining 
the  lease,  in  respect  to  the  rents  re- 
served and  the  payments  that   had 
been  already  made.    That  they  had  a 
right  to  rely  upon  the  representations 
made  by  the  defendant  that  the  rents 
reserved  amounted  to  $4,000  annually, 
and  that  to  make  up  this  sum  the  an- 
nual rent  on  the  railroad  lease  was 
$600.    That,  in  other  words,  the  omis- 
sion of  the  plaintiffs  to  examine  the 
lease  and  the  receipts  upon  it  was  not 
such   negligence    as   would    deprive 
them  of  a  right  of  recovery.    That  the 
fact  being  established  by  the  undis- 
puted evidence,  the  question  whether 
the  omission  of  the  plaintiffs  to  exam- 
ine the  railway  lease  involved  such  a 
want  of  care  and  prudence  as  to  de- 
feat their  right  to  recover  was  a  ques- 
tion of  law  to  be  decided  by  the  court, 
and  should  not  have  been  submmitted 
to  the  jury    (Clark  agt.  Itankin,  46 
Barb.  570). 

4.  A  stipulation  in  a  deed  of  real  proper- 
ty, or  in  another  instrument  between 
the  vendor  and  purchaser,  not  merged 
in  the  deed,  that  the  vendor  shall  re- 
tain possession  for  a  tune,  and  then 
shall  deliver  possession  to  the  pur- 
chaser, does  not  create  the  relation  of 
landlord  and  tenant  between  them 
during  such  period.  The  premises 
are  meanwhile  at  the  risk  of  the  pur- 
chaser ;  and  the  vendor  is  not  liable 
to  him,  upon  such  contract,  for  a  loss 
by  fire  before  the  delivery  of  posses- 
sion. Even  were  it  otherwise,  me  pur- 
chaser's acceptance  of  the  deed,  after 
the  fire,  with  knowledge  of  the  loss, 
would  extinguish  any  claim  to  indem- 
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nity  ( Mott  agt.  Coddington,  1  Abb.  N. 
S.  290). 

VESSELS. 

1.  Where  necessaries  are  purchased  for 
the  use  of  a  vessel,  by  its  master,  and 
where  the  registry  contains  the  names 
of  the.  owners,  with  such  person  as 
master,  such  owners  are  pnma  facie 
liable  lor  supplies,  in  the  absence  of 
any  proof   qualifying  such    master's 
authority  (Kernel  agt.  Kirk,  Court  of 
Appeals,  ante,  269). 

2.  In  such  case  it  rests  with  the  defend- 
ants to  establish  a  defense  (Id). 

3.  The  proof  that  such  vessel  was  "run 
on  shares,"  is  not  of  itself  sufficient  to 
discharge  the  owners  from  responsi- 
bility (Id). 

4.  The  real  question   is,  who,  by  the 
charter   party,   has   sole   possession, 
command  and  navigation  of  the  ship  ? 
This  is  always  a  question  of  fact,  de- 
pending on  the  peculiar  circumstances 
of  each  case.    In  many  cases,  "run- 
ning on  shares  "  is  a  method  of  deter- 
mining the  amount  of  the  master's 
compensation  as  such  (Id). 

5.  The   numerous    decisions    reported 
from  the  co_urts  of  the  eastern  states 
on  this  subject  are  based  on  the  prin- 
ciple that  the  general  owners  are  not 
liable,  because  they  have  the  exclu- 
sive possession,  command  and  naviga- 
tion of  the  ship,  not  to  one  as  agent, 
but  for  the  time  as  owner.    In  such 
let-tings,  the  doctrine  of  agency  has  no 
application  (Id). 

6.  The  hirer,  then,  in  all  contracts  for 
supplies,  acts  for  himself,  and  upon 
his  own  responsibility  and  credit  (Id). 

7.  In  all  such  cases,  the  share  of  freights 
paid  to  the  owners  by  the  hirer  is  to 
be  regarded  as  their  charter  money 
for  the  use  of  the  vessel  (Id). 

8.  But  where  the  general  owners  say  to 
the  captain  "  we  will  give  you  a  gross 
sum  per  month,"  or  'we  will  give  you 
one  half  her  gross  earnings  to  sail  her 
for  us  as  captain,  and  you  shall  pay 
hah*  of  her  disbursements,  and  find  all 
her  supplies,"  the  owners  are  respon- 
sible for  supplies  to  third  persons  ig- 
norant of  the  arrangement,  as  in  or- 
dinary cases  of  masters  purchasing 
supplies  for  vessels    they  command 
(Id). 

9.  Tbe  act  of  congress,  passed  August 
30,  1852,  entitled  "An  act  to  amend  an 
act  entitled  'An  act  to  provide  for  the 
better  security  of  the  lives  of  passen- 
gers on  board  of  vessels  propelled  in 


whole  or  in  part  by  steam,'  and  for 
other  purposes,"  was  intended  to  pro- 
vide additional  guards  and  securities 
for,  passengers  who  might  embark 
upon  steam  vessels,  without  exempt- 
ing the  owners  from  the  liabilities  im- 
posed by  the  legal  relationship  which 
existed  between  them  and  passengers. 
The  regulations  contained  in  the  act 
did  not  supersede,  and  were  not  in« 
tended  to  supersede,  the  redress 
which  the  common  law  extended  to 
aggrieved  parties  for  injuries  received. 
Accordingly,  a  certificate  made  by  an 
officer  of  the  government,  showing 
that  the  boilers  of  a  steamboat  have 
been  properly  inspected  as  directed  by 
the  act  of  congress,  and'  showing  a 
compliance  with  the  provisions  of  the 
act  by  the  owners,  will  not  exonerate 
such  owners  from  liability  in  an  action 
brought  by  a  passenger  to  recover 
damages  for  a  personal  injury  occa- 
sioned by  the  explosion  of  a  boiler. 
In  such  an  action,  the  plaintiff  is  enti- 
tled to  recover  damages  for  his  bodily 
pain  and  suffering  (Swarlhout  agt. 
The  New  Jersey  Steamboat  Company, 
46  Barb.  222). 

10.  The  justices  of  the  superior  court  of 
the  city  of  New  York  have  power  to  is- 
sue attachments  against  vessels,  un- 
der the  act  of  1862.  On  an  application 
for  an  attachment  under  that  act,  a 
specification  of  the  debt  need  not  be 
filed,  unless  the  vessel  has  left  the 
port  where  the  debt  was  contracted 
(Delaney  agt.  Brett,  1  Abb.  N.  S.  421). 

WAIVER. 

1.  No  implied  waiver  can  be  intended  of 
an  irregularity  or  omission  of  which 
the  parties  had  no  notice,  or  of  which 
they  cannot  be  charged  with  notice 
( The  People  ex  rel.  The  Commission- 
ers of  Highways  of  the  Town  of  Cohoc- 
ton  agt.  Connor,  46  Bvrb.  333). 

2.  "The  voluntary  act  of  the  obligors  in 
giving  a  bond,  under  an  order  of  court 
which  affords  the  party  his  election  to 
give  it  or  not,  is  a  waiver  of  any  objec- 
tion to  the  authority  of  the   judge 
making  the  order  to  require  such  a 
bond  ( Ford  agt.  Townsend,  1  Abb.  2f. 
8.  159). 

See  ADMIBALTY. 

WARRANTY. 

1.  A  warranty  of  fitness  of  an  article  for 
a  specific  purpose,  cannot  be  implied 
from  a  knowledge  on  the  part  or  the 
seller  that  the  article  is  intended  for 
such  a  purpose.  Where  the  vendor  of 
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an  article  is  not  the  manufacturer 
thereof,  the  above  rule  of  the  civil 
law  will  not  apply.  (Per  POTTEB,  J.) 
(BarUett  agt.  Hoppock,  34  N.  Y.  R. 
118). 


WAY-BIGHT  OP. 

1.  A  right  of  way  over  a  man's  land  af- 
fects his  title,  and  a  justice  of  the 
peace  has  no  jurisdiction  to  try  such 
a  right.  The  owner  may  interpose  a 
plea  of  title  when  sued  by  the  commis- 
sioners to  recover  the  penalty  given  by 
1  B.  8.  (p.  321.  §  102),  for  obstructing 
an  alleged  highway  over  his  premises. 
The  case  of  Parlor  agt.  Van  Houten 
(7  Wend.  145),  questioned.  (Per  MOB- 
OAK,  ./. )  But  such  an  answer  is  a  nul- 
lity in  a  justice's  court,  unless  accom- 
panied by  an  undertaking,  as  required 
by  section  58  of  the  Code.  The  de- 
fendant having  gone  to  trial  in  a  jus- 
tice's court,  upon  an  answer  contain- 
ing a  general  denial,  of  the  complaint, 
and,  also,  a  second  answer  denying 
that  the  locus  in  quo  was  a  public  high- 
way— after  proof,  by  the  commissioner, 
that  the  highway  in  question  had  been 
opened  and  traveled  as  such  for  a  year 
and  over — offered  evidence  tending  to 
prove  that  the  locus  in  quo  was  not  in- 
cluded in  the  boundaries  as  contained 
in  the  order  filed  in  the  clerk's  office 
laying  out  the  highway :  Held,  that 
such  evidence  raised  a  question  of  title, 
and  was  properly  excluded  by  the  jus- 
tice. Evidence  of  user  by  the  public 
of  the  locus  in  quo  as  a  public  high- 
way, although  for  a  period  less  than 
twenty  years,  is  prima  facie  sufficient 
to  support  the  action,  all  other  essen- 
tial facts  being  proved.  (.Per  SMITH, 
J. )  The  defendant,  not  being  in  the 
actual  occupation  of  the  locus  in  quo, 
cannot  overcome  such  evidence  in  a 
justice's  court  by  production  of  his  ti- 
tle deeds,  or  by  proof  that  ho  is  in  pos- 
session of  the  adjacent  premises.  (Per 
MOBOAN,  J.)  (Little  agt.  Denn,  34  N. 
Y.  .R.  452.) 


WELLS. 

1.  Testamentary  capacity  is  mainly  a 
question  of  fact  to  be  determined  by 
the  testimony  of  witnesses  examined 
before  the  surrogate,  when  the  will  is 
propounded  for  record,  &c.  To  estab- 
lish undue  influence  over  the  testator 
at  the  time  of  executing  his  will,  it 
must  be  made  to  appear  that  the  im- 
portunity or  influence  was  such  as  to 
deprive  the  testator,  at  the  time,  of 
the  free  exercise  of  his  wilL  Influ- 
ence arising  from  gratitude,  affection 


or  esteem,  is  not  sufficient  ( Gardner 
agt.  Gardner,  34  N.  Y.  B.  145). 

2.  Where  a  lot  is  specifically  devised,  and 
afterwards  sold  by  the  testator  to  a 
third  party,  the  sale  operates  quoad 
hoc,  as  a  revocation  of  the  gift,  and 
the  devisee  acquires  no  interest  in  a 
mortgage  given  to  secure  the  whole 
or  any  portion  of  the  purchase  money. 
Otherwise,  it  seems  when  the  testa- 
mentary gift  is  of  the  proceeds  of  par- 
ticular property,  afterwards  sold  by 
the  donor,  if  the  avails  are  separable, 
hi  whole  or  in  part,  from  the  general 
bulk  of  the  estate.    When  the  testa- 
tor makes  a  devise,  in  general  terms, 
of  all  his  real  estate,  it  is  operative 
only  in  respect  to  such  real  estat-e  as 
he  has  at  the  time  of  his  death.    When 
two  interests  in  the  same  subject  mat- 
ter are  given  to  successive  donees,  the 
words,  if  they  admit  of  it,  should  be 
so  construed  as  to  avoid  incongruity, 
and  to  secure  to  each  the  interest  in- 
tended by  the  testator    (McNaughton 
agt.  McNaughton,  34  N.  Y,  S.  201). 

3.  In  construing  wills,  the  courts  take 
notice  of  the  natural  relations  in  which 
the  testator  stands  to  the  objects  of 
his  bounty,  and  of  the  mode  in  which 
the  law  would  dispose  of  the  estate  in 
case  he  had  died  without  indicating 
his  purpose  ;  and  thus  they  will  inter- 
pret the  will  by  these  considerations 
and  legal  dispositions,  unless  such  in- 
terpretation should  be  overcome  by 
extrinsic  facts  clearly  existing,  and  ob- 
vious to  the  mind  of  the  testator,  or 
by  the  explicit  and  unmistakable  terms 
of  the  will.    When  the  word  "heirs" 
is  used  in  a  will,  and  there  are  no  other 
words  to  control  the  presumption,  the 
legal  inference  is,  that  it  is  "nomen 
collectivum ;"    that  it  designates  the 
persons  whom  the  law  appoints  to  suc- 
ceed to  the  inheritance,  in  cases  of  in- 
testacy ;  and  that  legatees  thus  desig- 
nated, take  by_ representation,  and  not 
in  their  own  right.    Although  a  differ- 
ent intention  may  be  inferred,  and  a 
different  rule  of  distribution  may  be 
applied,  when  the  word  "  children  "  is 
used,  instead  of  heirs,  and  in  the  ab- 
sence of  anything  to  control  the  divis- 
ion, it  may  in  such  cases  be  per  capita, 
yet  even  then,  if  the  intention  can  be 
collected  from  the  will,  that  the  chil- 
dren of  a  deceased  party  are  to  take 
as  a  class,  they  will  be  adjudged  to 
take  per  stirpes.    In  all  the  cases  in 
which  it  is  held  that  where  a  gift  is 
made  to  one  person  standing  in  a  cer- 
tain relation  to  the  testator,  and  to 
the  children  or  heirs  of  another  per- 
son standing  in  the  same  relation  to 
him,  the  beneficiaries  take  per  capita, 
it  will  be  found  that  the  words  "  to  be 
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equally  divided,"  or  "in  equal  shares," 
or  words  of  similar  import,  have  also 
been  employed  in  the  will,  and  have 
been  deemed  by  the  courts  of  con- 
trolling significance  in  ascertaining 
and  determining  the  intent  of  the  tes- 
tator. So  far  is  it  from  being  the  es- 
tablished rule  that  where  a  residuary 
bequest  is  made  to  A.  and  the  heirs  of 
B.,  without  further  description,  limi- 
tation or  direction,  the  legatees  all 
take  per  capita,  it  may  be  affirmed 
that  even  in  the  case  where  the  words 
"  equally  to  be  divided,"  are  used,  the 
courts  will  avail  themselves  of  any 
other  language  in  a  will  which  may  in- 
dicate a  different  intention  on  the  part 
of  the  testator,  and  one  more  conso- 
nant with  natural  impulses,  to  aban- 
don the  rule  of  distribution  per  capita  ; 
or,  as  the  books  express  it,  upon  "  a 
faint  glimpse  of  a  contrary  intent." 
(Per  BACON,  P.  J.)  (Clark  agt. 
Lynch,  46  Barb.  68.) 

5.  A  testator,  by  the  seventh  clause  of 
his  will,  devised  as  follows  :    "I  give, 
devise  and  bequeath  the  balance  of 
my  property,  real  and  personal,  to  my 
brotner,    James  Lynch,  and   to  the 
male  heirs  of  my  brother,  John  Lynch, 
deceased,  except  that  Dennis  Lynch, 
one  of  said  heirs,  is  to  receive  no  part 
whatever,  but  the  same  is  to  be  divi- 
ded among  the  other  male  heirs  of 
said  John  Lynch,  deceased  :"    Held, 
that  by  the  true  construction  of  this 
clause,  James  Lynch  was  entitled  to 
one-half  of  the  residuary  bequest,  and 
the  male  heirs  of  John  Lynch,  exclu- 
ding Dennis,  were  entitled  to  the  other 
half;  and  that  the  distribution  was  to 
be  made  per  stirpes,  and  not  per  capita 
(dark  agt.  Lynch,  46  Barb.  68). 

6.  The  introductory  part  of  a  will  con- 
tained  these   words  :     "  As   for  my 
worldly  estate,  after  my  decease,  be 
disposed  of  in  manner  followiug."  By 
the   third   clause,  the  testator  gave 
and  bequeathed  to  his  son  F.,  without 
words  of  perpetuity,  "  thirty  acres  of 
land  on  wnicn  he  now  lives,  my  young 
black  mare,  $200  in  six  months  after 
my  decease,  and  one-sixth  part  of  the 
personal  property  not  otherwise  dis- 
posed of."    By  the  fourth  clause,  he 
gave  and  bequeathed  to  his  son  J.  the 
home  farm,  and  a  share  of  the  per- 
sonal estate,  in  precisely  the  same  lan- 
guage with  the  (bequest  to  F.,  but  sub- 
ject to  a  charge  thereon.    There  was 
no  residuary  clause  in  regard  to  the 
real  estate,  as  there  was  in  respect  to 
the  personal :    Held,  that  looking  at 
the  entire  will,  it  was  clear  the  testator 
intended  to  give  his  son  F.  an  estate 
in  fee  simple  in  the  twenty-nine  acres, 
although  there  were  no  words  of  per- 


petuity in  the  devise :  Held,  also,  that 
although  .T.  took  a  fee  in  the  home 
farm,  by  reason  of  the  charge  annexed 
as  a  proviso  to  the  gift,  this  did  not 
affect  the  devise  to  F.,  by  way  of  ope- 
rating to  enlarge  the  estate  he  would 
take  otherwise.  But  that  that  cir- 
cumstance might  properly  be  referred 
to,  as  evincing  an  intention  on  the  part 
of  the  testator  to  make  a  final  and 
complete  disposition,  by  his  will,  of 
his  entire  property,  leaving  no  residue 
or  remainder.  A  will  contained  the 
following  clause;  "After  the  death 
of  my  said  wife  L.,  it  is  my  will  and 
my  order,  that  all  my  real  and  per- 
sonal estate  and  property  of  every  kind 
and  nature,  and  description,  shall  be 
sold  by  my  executors,  and  that  the 
proceeds  thereof  be  paid  over  to  the 
following  named  charitable  societies, 
in  four  equal  portions."  Then  fol- 
lowed provisions  giving  to  his  execu- 
tors, in  trust  for  each  of  said  societies, 
one-fourth  part  of  the  whole  of  such 
proceeds ,  Held,  that  the  bequests  to 
the  several  societies  mentioned,  were 
not  of  the  land  itself,  as  land,  but 
merely  of  the  proceeds  of  the  land  al- 
ter sale,  upon  the  death  of  the  testa- 
tor's widow.  And  that  upon  the  well 
established  rule  of  equitable  conver- 
sion, those  bequests  were  gifts  of 
money,  instead  of  land  (Harris  agt. 
Slaght,  46  Barb.  470). 

7.  A  devise  and  bequest  of  all  the  rest, 
residue  and  remainder  of  the  testa- 
tor's estate,  both  real  and  personal,  to 
his  two  children,  "  subject,  neverthe- 
less, to  the  dower  and  thirds  "  of  his 
wife,  gives  the  widow  no  interest  in 
the  personal  property  ( O'Hara  agt. 
Dever,  46  Barb.  609). 

8.  The  propositions  concurred  in  and 
adopted  by  a  majority  of  the  judges 
in  Delajield  agt.  Pariah  (25  N.  Y.  R. 
9),  furnish  a  safe  and  reliable  guide  in 
cases  of  a  similar  character ;  and  in 
testing  the  question  of  the  capacity 
of  a  testator  to  make  a  testamentary 
disposition  of  his  estate,  it  is  not  es- 
sential for  courts  to  extend  their  in- 
quiry beyond  the  rules  stated  in  that 
case.     (Per  MILLEB,  J. )    The  rule  es- 
tablished in  Stewart  agt.   Lispenard 
(26  Wend.  255),  must  be  considered  as 
qualified  by  the  propositions  adopted 
by  a  majority  of  the  court  in  Deln field 
agt.  Parish  (25  N.  Y.  S.  97).    Hence 
the  true  question  to  be  determined, 
in  similar  cases,  is  whether  the  testa- 
tor was  compos  mentis,  at  the  time  of 
the  execution  of  the  will  in  question, 
as  those  terms  are  used  in  their  fixed 
legal  meaning.    The  legal  presump- 
tion is,  that  every  man  is  compos  men- 
tis ;  and  most  usually,  the  burden  of 
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proof  that  he  is  non  compos  mentis, 
rests  with  the  party  who  alleges  that 
condition  of  mind  (Ean  agt.  Snyder, 
46  Barb.  230). 


9.  The  statute  of  1860,  relating  to  wills 
(Laws  of  1860,  ch.  360),  which  pro- 
vides that  "  no  person  having  a  hus- 
band, wife,  chila  or  parents,  shall  by 
his  or  her  last  will  and  testament,  de- 
vise or  bequeath  to  any  benevolent, 
charitable,  literary,  scientific,  religious 
or  missionary  society,  association  or 
corporation,  "in  trust  or  otherwise, 
more  than  one-half  part  of  his  or  her 
estate,  after  the  payment  of  his  or  her 
debts,"  and  declares  that  "such  de- 
vise or  bequest  shall  be  valid  to  the 
extent  of  one-half  and  no  more,"  had 
a  far  broader  and  more  general  de- 
sign than  the  protection  and  assist- 
ance of  certain  specified  relatives  of  a 
testator,  and  IOOKB  rather  to  the  es- 
tablishment of  a  general  public  policy, 
than  to  the  advancement  of  private 
personal  interests.  Accordingly  held, 
that  any  heir-at-law  of  a  testator,  en- 
titled to  share  in  the  estate,  in  case 
of  the  failure  of  the  will,  or  the  estab- 
lishment of  its  invalidity,  in  whole  or 
in  part,  on  the  ground  that  some  of 
•its  provisions  are  in  violation  of  the 
above  statute,  may  come  into  court 
for  a  construction  of,  and  an  adjudica- 
tion upon  such  will.  Where  a  testator 
dies  leaving  a  widow,  but  110  child  or 
parents,  and  the  widow  has  no  inter- 
est in  raising  the  objection  that  some 
of  the  devises  of  the  will  are  void  un- 
der the  act  of  1860,  a  sister  of  the  tes- 
tator, who  is  one  of  his  heirs-at-law, 
and  interested  in  the  remainder,  after 
the  determination  of  a  life  estate,  may 
contest  the  validity  of  the  will  on  that 
ground,  and  maintain  an  action  to 
have  the  validity  of  the  disputed  pro- 
visioans  adjudicated  upon  and  deter- 
mined (Harris  agt.  SLaqht.  46  Barb. 
470). 


10.  An  officer  in  the  army  of  the  United 
States,  in  May,  1864,  after  it  had  com- 
menced to  move  on  Richmond,  wrote 
and  sent  a  letter  to  his  sister,  saying, 
if  he  was  killed  or  did  not  return,  he 
wanted  her  to  have  his  property.  He 
was  killed  in  August,  1864 :  Held,  that 
this  portion  of  the  lettet  was  a  valid 
will  by  a  soldier,  and  should  be  admit- 
ted to.  probate  as  such.  Whether  a 
testamentary  declaration  made  by  a 
soldier  in  actual  military  service,  is 
valid  as  a  will;  although  not  made  in 
sickness  or  peril  of  immediate  death, 
quere  ?  (Botsford  agt.  Krake,  1  Abb. 
N.  S.  112.) 


WINE  PLANTS. 

1.  Wine  plants,  growing  upon  a  farm, 
are,  as  between  landlord  and  tenant, 
personal  property,  and  the  latter  has 
a  right  to  remove  them.  If  the  ten- 
ant executes  a  mortgage  upon  such 
plants,  the  same  is  valid,  as  between 
the  parties  to  it,  and  will  enable  the 
mortgagee,  by  foreclosure  and  sale,  to 
acquire  the  mortgagor's  right  of  re- 
moval ( Wintermute  agt.  Light,  46 
Barb.  278). 

WITNESS. 

1.  In  an  action  by  heirs  at  law  of  an  in- 
testate son.  claiming  a  specific  per- 
formance of  an  oral  agreement  for  the 
conveyance  of  land,  against  the  de- 
visees of  the  father,  one  of  the  defend- 
ants, a  devisee,  cannot  be  a  witness 
on  his  own  behalf  to  prove  a  conversa- 
tion between  the  fatner  and  son,  and 
in  which  the  witness  took  part,  re- 
specting the  agreement  by  the  father 
to  give  the  son  a  deed  of  the  proper- 
ty, on  the  performance  of  certain  con- 
ditions (Lobdell  agt.  Lobdell,  ante,  1). 

2.  And  it  is  not  material  whether  the 
witness  took  part  in  the  conversation 
or  not.    The  broad  objection  is  that 
he  proposed  by  his  evidence  of  the 
confessions  or  declarations  of  the  de- 
ceased father    of  the  plaintiffs  (the 
son)  to  defeat  their  title  as  the  heirs 
at  law,  and  to  establish  his  own  title, 
he  being  a  defendant.     If  the  case 
does   not    come    literally  within   the 
words  of   the  statute   (Code,  §  399), 
"any  transaction  or  communication 
had  personally  by  such  party  with  the 
deceased  "  father  of  the  plaintiffs,  it  is 
within  the  intention  of  the   statute 
(Id). 

3.  Where    non-professional   witnesses, 
who  did  not  attest  the  execution  of  a 
will,  are  examined  as  to  matters  with- 
in their  own  observation,  bearing  up- 
on the  competency  of   the  testator, 
they  may  characterize    as,   in    their 
opinion,  rational  or  irrational,  the  acts 
and  declarations  to  which  they  testi- 
fy ;  but  the  examination  must  be  lim- 
ited to  their  conclusions  from  the  spe- 
cific facts  they  disclose,  and  they  can- 
not  be    permitted    to    express    their 
opinions    on    the    general    question 
wnether  the  mind  of  the  testator  was 
eound  or  unsound.    An  exception  to 
this  rule  is  admitted  in  the  case  of  at- 
testing witnesses  whose  testimony  re- 
lates to  the  condition  of  the  testator 
at  the  very  time  of  execuflng  the  will, 
and  who  may  well  retain  a  recollection, 
of  the  general  result  of  their  observa. 
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tions,  after  the  particular  circum- 
stances have  been  effaced  by  lapse  of 
time  (Clapp  agt.  Fullerton,  34  N.  Y, 
E.  190). 

4.  Where  the  defense  of  usury  is  made 
by  the  drawers  of  a  draft,  on    the 
ground  that  the  same  was  an  accom- 
modation draft,  in  the  hands  of  the 
acceptors,    and    was    discounted   by 
their  agents  to  the  plaintiff,  at  a  great- 
er rate  of  interest  than  seven  per  cent 
per  annum,  the  proof  of  such  rate  of 
discount  cannot  be  made  by  producing 
an  extract  from  the  books  of  such 
agents,  reciting  facts  from  which  such 
usurious    discount   can  be   inferred. 
Such  proof  must  be  made  by  the  oral 
testimony  of  living  witnesses,  or  by 
the  other  recognized  modes  of  estab"- 
lishing  facts  (Churchman  agt.  Lewis, 
34  N.  Y.  B.  444). 

5.  Under  section  399  of  the  amended 
Code  of  1859,  enacting  that  "an  as- 
eignor  shall  not  be  admitted  to  be  ex- 
amined in  behalf  of  any  person  deriving 
title  through  or  for  him,  against  an  as- 
signee or  an  executor  or  administrator, 
unless  the  other  party  to  such  con- 
tract or  thing  in  action,  whom  the 
plaintiff  or  defendant  represents,  is 
living,  and  his  testimony  can  be  pro- 
cured," &c.:    Held,  that  an  assignor 
was    not    excluded    from    testifying 
against  a  "  legatee,"  when  suit  was 
brought  to  recover  from  such  legatee 
the  amount  of  a  judgment  against  the 

•  testator.  A  legatee  is  not  within  the 
meaning  of  the  words  "an  assignee 
or  executor  or  administrator  "  (Hight 
agt.  SackeU,  34  N.  Y.  B.  448). 

6.  Under  the  provisions  of  the  Code  of 
Procedure,  which  authorize  the  exam- 
ination of  parties  to  actions  before  the 
trial,  the  testimony  of  a  party  may  be 
taken  before  issue  joined.    The  object 
of  allowing  a  party  to  be  examined 
at  the  instance  of  his  adversary,  before 
trial,  was  not  merely  for  convenience, 
but  to  enable  a  party  to  obtain  and 
secure  evidence  in  support  of  his  cause 
of  action  or  defense   (McVickar  agt. 
Ketchum,  1  Abb.  N.  8.  452). 

7.  In  an  action  against  an  executor,  the 
plaintiff  cannot  be  permitted  to  testi- 
ly, as  a  witness  in  his  own  behalf,  to 
what  passed  between  him  and  the  de- 
ceased, in  her  lifetime ;  nor  to  testify 
that  certain  conversations  did  not  oc- 
cur between  him  and  the  deceased. 
It  matters  not  whether  the  object  of 
the  testimony  is  to  prove  the  affirma- 
tive or  a  negative.    The  objection  that 
the  alteration  of  the  law  admitting 
parties  as  witnesses  has  rendered  the 
books  of  a  party  unnecessary  as  evi 


dence,  even  if  it  had  that  effect  in 
other  cases,  does  not  apply  where  the 
other  party  is  dead ;  because  in  such  a 
case  he  cannot  testify  (Clarke  agt. 
Smith,  46  Barb.  30). 

3.  The  law  does  not  presume  that  a  per- 
son of  mature  age,  whose  general 
character  has  been  notoriously  bad  up 
to  within  a  period  of  five  years,  has 
reformed,  so  as  to  have  acquired  an 
unimpeachable  reputation  since  that 
time.  Reformation  may  be  shown  in  an- 
swer to  the  attack,  but  the  law  will  not 
presume  it  in  advance.  On  tne  trial  of 
a  cause,  a  party  offered  to  prove  the 
general  character  of  a  witness  when 
he  resided  in  the  town  of  A.,  by  a  per- 
son who  knew  him  there  some  five 
years  before  the  trial.  The  evidence 
was  objected  to  on  the  ground  that 
the  witness  sought  to  be  impeached 
had  had  a  fixed  residence  in  another 
place  for  the  last  three  or  four  years, 
and  that  the  evidence  should  be  di- 
rected to  his  present  character,  at  the 
place  of  his  present  residence,  about 
which  the  impeaching  witness  did  not 
pretend  to  know  anything.  Held,  that 
a  decision  excluding  the  evidence  was 
clearly  erroneous.  A  party  cannot 
prove,  by  a  witness  himself,  and  by 
other  parol  testimony,  that  the  wit- 
ness has  been.convicted  of  a  felony 
and  sent  to  the  state  prison.  The  re- 
cord is  the  best  evidence  in  such  a 
case.  Parol  evidence  to  prove  that  a 
witness  has  been  an  inmate  of  a  state 
prison  is  not  admissible ;  that  not  be- 
ing evidence  of  general  character,  but 
of  some  particular  fact,  which  can 
never  be  resorted  to  by  a  party  attack- 
ing the  credibility  of  a  witness  (Bath- 
bun  agt.  Boss,  46  Barb.  127). 

.  The  Code  of  Procedure  has  not 
changed  the  common  law  rule  that 
prohibits  a  wife  from  testifying,  after 
the  decease  of  her  husband,  to  declar- 
tions  made  by  him  to  her  when  no 
other  person  was  present.  Hence,  a 
wife  suing  for  dower  in  the  land  of 
her  deceased  husband  cannot  be  al- 
lowed to  testifv  to  what  her  husband 
said  to  her,  in  his  lifetime,  while  they 
were  alone,  tending  to  show  that  a 
deed  executed  by  him,  under  which 
the  defendant  claimed,  was  not  de- 
livered to  the  grantee  until  after  he, 
the  grantor,  was  married  to  the  plain- 
tiff. In  such  an  action,  it  is  compe- 
tent for  the  defendant  to  prove  the 
declarations  of  the  grantor,  made 
after  his  marriage  to  the  plaintiff,  to 
the  effect  that  such  deed  was  delivered 
before  he  married  the  plaintiff  (Kea- 
tor  agt.  Dimmick,  46  Barb.  158). 

9.  In  an  action  by  a  husband,  to  recovei 
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damages  for  alleged  criminal  conver- 
sation between  the  defendant  and  the 
plaintiff's  wife,  where  no  divorce  has 
been  obtained,  the  wife  is  incompetent 
to  testify  as  a  witness  to  any  fact  in 
the  case.  Hence,  she  is  not  a  compe- 
tent witness  for  the  plaintiff,  to  prove 
the  criminal  intercourse  of  the  de- 
fendant with  her,  alleged  in  the  com- 
plaint. The  Code  of  Procedure  does 


not  apply  to  such  a  case,  for  the  rea- 
son that  the  wife  is  not  a  party  to  the 
action,  There  is  no  case  that  holds 
that  the  husband  may  call  his  wife  as 
a  witness  to  prove  any  secret  fact,  not 
known  to  any  other  person,  in  an  ac- 
tion brought  by  him  for  his  own  bene- 
fit, to  which  she  is  not  a  party.  (Per 
BALCOM,  «/".)  (Carpenter  agt.  White, 
46  Barb.  291). 
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A. 

ADMIRALTY. 

State  courts  have  no  jurisdiction  in  ad- 
miralty   460 

AGREEMENT. 

To  convey  certain  real  estate,  free  of  in- 
cumbrances,  on  a  certain  day,  on  cer- 
tain payments  and  conditions  being 
performed,  when  tender  of  perform- 
ance need  not  be  made  by  one  party, 
the  other  having  put  it  out  of  his 
power  to  perform 178 

'AMENDMENT. 

Of  the  summons  must  be  made,  in  or- 
der to  bring  in  new  parties 310 

APPEAL. 

An  order  removing  a  trustee  under  a 
trust  deed  is  appealable  to  the  court 
of  appeals 20 

A  final  judgment  which  directs  an  off- 
set of  plaintiff's  damages  against  the 
defendant's  costs  recovered  in  the  ac- 
tion, is  appealable 300 

When  eourt  of  appeals  will  not  examine 
or  weigh  the  evidence,  on  reviewing 
an  order  of  the  court  below  granting  a 
new  trial 313 

After  service  of  notice  of  appeal  by  de- 
fendant, without  a  stay  of  proceed- 
ings, the  service  of  a  notice  of  argument 
by  plaintiff  does  not  preclude  the  later 
from  enforcing  the  judgment 382 

ARKEST. 

A  defendant,  on  being  brought  before  a 
justice  of  the  peace,  may  read  counter 
affidavits  to  discharge  the  arrest,  be- 
fore issued  joined 230 

ASSIGNMENT   FOR   THE   BENEFIT 
OF  CREDITORS. 

Construction  as  to  payment  of  debts  by 
the  assignees 423 

When  assignee  may  maintain,  in  his 
own  name,  an  action  to  set  aside  con- 


veyances of  assignor's  property  fraud- 
ulently obtained 313 

ATTACHMENT. 

The  Code  does  not  authorise  an  attach- 
ment in  an  action  of  tort 280 

For  contempt— not  authorized,  at  the 
same  time  bail  is  prosecuted 456 

ATTORNEY. 

His  name,  subscribed  to  a  summons, 
may  be  printed  as  a  substitute  for  his 
written  signature 97 

ATTORNEYS  AND  COUNSELLORS. 

The  act  of  congress  of  July  2,  1862;  as 
applicable  to  the  admission  of  attor- 
neys and  counsellors  at  law,  is  uncon- 
stitutional and  void 241 

B. 

BANKS. 

When  a  bank  is  exempt  from  liability  in 
the  non-receipt  of  a  note  by  a  bank  to 
whom  it  was  sent  for  collection,  in  fol- 
lowing the  direction  in  the  note  as  to 
where  it  was  payable,  and  there  mail- 
ing it 95 

BOARD  OF  EDUCATION,  N.  Y. 

Must  appoint  the  teachers  of  common 
schools  in  the  several  wards,  and  bave 
the  power  of  then-  removal :  all  resig- 
nations must  be  made  to  them. . .  167 

BOARD  OF  HEALTH,  N.  Y. 

The  act  of  1866,  creating,  is  not  uncon- 
stitutional   107 

0. 

CAUSE  OF  ACTION. 

What  allegations  in  the  complaint  suffi- 
cient to  sustain  an  action  for  the  alien- 
ation of  the  affections  of  plaintiff's 
wife  although  it  produced  no  physical 
separation 142 
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For  the  fraudulent  misapplication  or 
conversion  of  property  by  an  officer 
of  a  banking  association,  is  assigna- 
ble  - 160 

CHECKS. 

Notice  of  demand  and  non-payment 
necessary  to  charge  the'drawer  . .  190 

CLAIM  AND  DELIVERY. 

When  no  demand,  in  an  action  for 
wrongful  taking  and  detention,  neces- 
sary  478 

COMMISSIONS. 

Of  a  broker  on  chartering  a  vessel, 
when  recoverable,  notwithstanding  a 
reduction  of  the  charter  compensation 
per  diem 300 

CONSTITUTIONAL  LAW. 

The  act  of  congress  of  July  2d,  1862,  as 
applied  to  attorneys  and  counsellors 
at  law  by  the  act  of  January  24,  1865, 
is  unconstitutional  and  void 241 

COPYRIGHT. 

Photographing  a  copyright  engraving 
is  an  infringement  of  the  copyright 
laws  of  the  United  States,  and  will  be 
restrained  by  injunction 226 

CRIMINAL  LAW. 

When  general  term  of  supreme  court,  on 
appeal,  may  sentence  a  prisoner,  not- 
withstanding a  previous  sentence,  411 

COSTS. 

When  plaintiff,  in  a  justice's  court,  re- 
covers a  mor«  fworable  judgment,  and 
is  entitled  to  costs,  notwithstanding 
the  notice  of  apneal 222 

When  expense  of  procuring  stenograph- 
ers' notes,  for  trie  purpose  of  propos- 
ing amendments  to  a  case,  a  proper 
charge 182 

On  an  appeal  from  an  order  from  an  in- 

'  ferior  court  to  the  supreme  court,  the 
costs  are  not  limited  to  $10,  but  are 
taxed  as  on  appeal  from  a  judgment. 

187 

E. 

EVIDENCE. 

Secondary  evidence  is  not  admissible,  if 
by  reasonable  diligence  the  original 
could  have  been  produced 287 


The  sufficiency  of  the  proof  of  the  loss 
of  an  instrument  is  addressed  to  the 
discretion  of  the  court,  and  the  court 
on  appeal  will  not  interfere  with  such 
discretion 287 

F. 

FACTORS  AND  COMMISSION  MER- 
CHANTS. 

When  they  do  net  act  in  a  fiduciary  ca- 
pacity, but  are  considered  ae  mere 
debtors  and  creditors 254 


G. 

GUARDIAN. 

A  court  of  equity  will  enforce  an  advan- 
tageous settlement  made  by  a  guardi- 
an for  the  benefit  of  infants 20 

GUARDIAN  AD  LITEM. 

When  the  order  appointing  not  irregular, 
by  reason  of  being  deposited  in  the 
post  office  before  the  papers  filed,  97 

H. 

HUSBAND  AND  WIFE. 

When  the  hiring  of  a  house  by  the  wife, 
in  the  absence  of  her  husband,  will 
render  the  husband  liable  for  the 
rent 848 


INDICTMENT. 

It  is  a  rule  that  time  and  place,  when 
and  where  the  crime  was  committed, 
must  be  stated  with  certainty  in  the 
indictment ;  but  it  is  not  necessary  to 
thus  prove  them 48 

INJUNCTION, 

When  attachment  cannot  be  sustained 
for  an  alleged  violation  of  the  injunc- 
tion    408 

The  remedy  is  extraordinary,  and  should 
only  be  resorted  to  where  there  is  a 
clear  right 501 

J. 

JURISDICTION. 
No  relief  can  be  administered  in  equity, 
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where  the  remedies  at  law  are  ade- 
quate for  the  attainment  of  justice, 

359 

The  New  York  Superior  Court  has  no 
jurisdiction  of  an  action  to  set  aside  a 
fraudulent  conveyance  of  land  in  New 
Jersey 384 

Of  supreme  court  over  its  own  judg- 
ments, &c 456 

United  States  courts  have  exclusive 
jurisdiction  in  admiralty  and  maritime 
contracts 460 

L. 

LANDLORD  AND  TENANT. 

A  landlord  is  not  answewrable  to  third 
parties  for  injuries  resulting  from  the 
wrongful  or  negligent  acts  of  the  ten- 
ant  501 

LICENSE. 

Parol,  its  force  and  effect,  in  reference 
to  the  use  of  lands,  when  revocable 
and  not  revocable 439 

LOTTERIES, 

Whenever  the  scheme  of  distribution  is 
such  that  if  the  payment  of  the  prizes 
were  in  money,  it  would  be  a  lottery, 
it  will  be  equally  so,  although  the  pri- 
zes are  payable  in  lands  or  chattels, 

341 

M. 

MASTER  AND  OWNERS. 

Of  a  vessel  run  on  shares,  when  the 
owners  liable  for  necessaries  pur- 
chased for  the  use  of  the  vessel,  by 
the  master 269 

MAYOR  OF  BROOKLYN. 

Is  vested  with  a  discretionary  check-  in 
respect  to  payments  out  of  the  city 
treasury.  The  comptroller  has  not 
exclusive  power  over  the  financial  con- 
cerns of  the  city 17 

MOTION. 

When  part  of  a  motion  may  be  with- 
drawn, after  service  of  notice,  without 
the  payment  of  costs 310 

MUNICIPAL  CORPORATIONS. 

A  corporator  has  a  right  to  a  general  in- 
spection, to  take  copies  of  its  public 
documents  and  records 149 


K 

NOTICE  OF  APPEAL. 

From  a  justice's  judgment,  when  plain- 
tiff recovers  a  more  favorable  judg- 
ment, and  entitled  to  costs,  notwith- 
standing the  notice  of  appeal 222 

NUISANCE. 

When  the  erection  of  a  platform  or  struc- 
ture adjoining  a  pier  in  N.  Y.  harbor 
a  public  nuisance 184 

o. 

OFFER  OF  JUDGMENT. 

In  an  action  for  foreclosure  of  mortgage, 
when  insufficient  to  carry  costs. .  137 

ORDER  FOR  PUBLICATION. 

On  a  foreclosure  of  a  mortgage,  the  af- 
fidavit to  procure  the  order  may  be 
one  used  in  another  action.  Non-resi- 
dence in  such  cases  is  not  necessary 
to  be  shown 97 

P. 

PARTIES. 

The  treasurer  of  a  cheese  factory  asso- 
ciation may  bring  an  action  for  a  pen- 
alty under  the  statute,  in  his  name  as 
treasurer 289 

When  new  parties  may  be  brought  in  on 
amendment  of  summons  and  com- 
plaint    310 

PARTNERSHIP. 

Special — liability  of  the  partnership  to 
the  special  partner  for  money  loaned, 
and  tne  interest  of  the  legal  represent- 
atives of  the  deceased  special  partner, 
in  winding  up  or  continuing  the  part- 
nership business,  &c 233 

PRINCIPAL  AND  AGENT. 

When  the  acts  of  agent  or  servant  not 
sufficient  to  bind  the  principal  for  dam- 
ages in  disobeying  au  injunction,  501 

E. 

RAILROADS. 

Hudson  River  Railroad  Company,  no 
right  to  extend  their  tracks  through 
certain  streets  in  the  city  of  N.  Y.  394 
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Negligence  in  getting  off  cars  while  in 
motion,  considered. 428 

Duty  of  railroads  towards  travelers  in 
crossing  railroads  upon  highways,  as 
well  as  the  duty  of  travelers  in  cross- 
ing to  avoid  danger 61 

A  railroad  franchise  may  be  conferred 
upon  a  corporation 481 

There  is  no  constitutional  provision  that 
prohibits  railroad  franchises  being  con- 
ferred upon  or  exercised  by  individu- 
als :  and  such  rights  are  assignable, 

481 

The  legislature  have  the  power  of  con- 
structing a  railroad  upon  any  of  the 
streets  of  the  city  of  New  York,  with- 
out the  assent  of,  or  any  compensation 
to  the  city  corporation,  or  of  property 
owners 481 

RAILROAD  COMPANIES. 

Rights  of  the  Dry  Dock,  East  Broadway 
and  Battery  Railroad  Company,  and 
the  N.  Y.  and  Harlem  Railroad  Com- 
pany respectively,  to  lay  tracks  in  34th 
street,  N.  Y.,  from  First  avenue  to  the 
East  river 193 

REFERENCE. 

An  action  brought  against  the  corpora- 
tion of  N.  Y.,  to  recover  damages  for 
destruction  to  property  by  a  mob,  can- 
not be  compulsorfly  referred 164 

RE-HEARING. 

When  a  re-hearing  in  a  special  proceed- 
ing cannot  be  granted  on  the  merits — 
one  judge  ought  not  to  re-hear  a  mat- 
ter decided  by  another  judge 20 

RELIGIOUS  CORPORATIONS 

When  petition  for  sale  of  church  pro- 
perty, sufficient  to  give  the  court  juris- 
diction to  make  an  order  of  sale,  335 

What  constitutes  a  quorum  of  corpora- 
tors sufficient  to  transact  business,  &c., 

335 

s. 

SETTING  ASIDE  JUDGMENTS  FOR 
FRAUD,  &C. 

When  corporation  of  N.  Y.,  not  allowed 
to  set  aside  a  judgment  against  the 
city,  entered  upon  a  bona  fide  settle- 
ment of  a  claim 385 

Powers  of  supreme  court  in  reference  to 
and  over  its  own  judgments 456 

SHERIFF. 
Succeeding  in  his  defense,  is  entitled  to 


double    disbursements,    as    well   as 
double  costa 93 

SUMMARY  PROCEEDINGS. 

Sufficiency  of  affidavit  to  authorize  a 
summons 400 

SUMMONS. 

To  appear  before  a  court  martial,  when 
must  be  served 437 

SPECIFIC  PERFORMANCE. 

Of  an  agreement  to  convey  land,  the  rule 
as  to  proof  of  the  exact  agreement 
stated 1 

SUPERVISOR. 

A  board  of  supervisors  when  allowing 
county  accounts,  act  judicially,  and 
are  not  liable  in  a  civil  action,  however 
wrongful  their  determination  may  be, 

48 

Where  a  supervisor  knowingly  and  cor- 
ruptly votes  for  the  allowance  of  an 
account  against  the  county,  he  may 
be  indicted  and  punished 48 

Where  a  supervisor  wickedly  abuses,  or 
fraudulently  exceeds  his  powers,  he  is 
punishable  by  indictment,  although 
the  board  might  not  have  had  juris- 
diction of  the  subject  matter  upon 
which  he  acted 48 

SUPPLEMENTARY     PROCEEDINGS. 

It  is  immaterial  where  the  debtor  re- 
sides at  the  time  the  order  for  his  ex- 
amination issues,  provided  the  execu- 
tion was  issued  to  the  sheriff  of  the 
county  where  he  then  resided,  or  had 
a  place  of  -business 19 

T. 

TAXES  AND  ASSESSMENTS. 

Imposed  upon  stocks  and  bonds  of  a  for- 
eign life  insurance  company,  deposited 
with  the  comptroller  ot  this  state,  can- 
not be  restrained  from  collection  by 
an  equitable  action  against  the  proper 
authorities 359 

TRUST  DEED. 

When  remainder-men  not  entitled  to  in- 
stitute proceedings  to  remove  a  trus- 
tee, under  the  trust  deed — an  applica- 
tion of  that  kind  must  be  made  oy  the 
creator  of  the  trust 20 

When  the  court  should  not  interfere  in 


NEW  YORK  PRACTICE  REPORTS. 


611 


Index. 


the  removal  of  a  trustee  in  a  trust 
deed 20 


u. 

UNDERTAKING. 

Given  in  an  attachment  suit,  is  valid'and 
binding  upon  the  sureties,  though  no 
application  had  been  made  for  a  dis- 
charge of  the  attachment,  as  recited 
in  the  undertaking 370 

U.  S.  COURT. 

A  right  of  action  for  the  breach  of  a  con- 
tract of  a  common  carrier  to  carry 
goods,  cannot  be  removed  from  the 
state  to  the  U.  S.  court 351 

When  the  defendant  by  appearance,  pre- 


cludes the  state  court  from  the  remo- 
val of  the  case 351 

V. 

VESSELS. 

When  the  owners  of  a  vessel  are  liable 
for  necessary  supplies  purchased  for 
the  uae  of  the  vessel,  by  the  master, 

269 

w. 

WITNESS. 

A  devisee  cannot  he  a  witness  to  prove 
an  oral  agreement  to  convey  land, 
made  by  the  testator,  his  father,  with 
another  brother,  whose  heirs  claim  a 
specific  performance  of  the  agreement, 


COUKT  OF  APPEALS. 


DECISIONS  RENDERED  DECEMBER,  1866. 

Judgments  affirmed,  with  costs. 

Louis  A.  Middlebrook,  respondent  agt.  The  Merchants'  Bank  in  the  city  of  New 

York,  appellant.     (41  Barb.  481 ;  28  Haw.  474 ;  18  Abb.  109 ;  24  How.  267.) 
William  M.  Denman,  administrator,  &c.,  appellant  agt,  Isaac  M.  Marsh,  sheriff, 

&c.,  respondent. 

Peter  Rodes,  respondent  agt.  Frederick  Bronson,  executor,  &c.,  appellant. 
Samuel  Robinson,  plaintiff  in  error  agt.  The  People,  &c.,  defendants  in  error. 
The  People,  &c.,  appellants  agt.  James  D.  Ames,  sheriff,  &c.,  respondent. 
Lucy  Mclntyre,  executrix,  &c.,  appellant  agt.  William  H.  Warren,  administrator, 

&c.,  respondent. 

George  Parish,  appellant  agt.  Patrick  Golden,  respondent. 
Ira  Page  and  another,  respondents  agt.  Daniel  Morrell,  et  al.,  appellants. 
Chester  M.  Rork,  receiver,  &c.,  respondent  agt.  William  N.  Brockway,  appellant. 
Stephen  Van  Rensselaer,  respondent  agt.  Hiram  Secor,  appl't  (32  Barb,  469). 
Same,  respondent  agt.  Arza  Bouton,  appellant. 
Same,  respondent  agt.  John  Jose  Sand,  appellant. 
Same,  respondent  agt.  Peter  C.  Sand,  appellant. 
Same,  respondent  agt.  Joseph  A.  Haight,  appellant. 

Same,  respondent  agt.  Harvey  Lemon,  Horace  Lemon  and  Mary  Lemon,  appl'ts. 
William  P.  Van  Rensselaer,  respondent  agt.  Lewis  Sliter,  appellant. 
Same  agt.  Benjamin  G.  Denniain,  appl't;  Same  agt.  Cornelius  Dubois,  appl't. 
Same  agt.  William  Witbeck?  appl't ;  Same  agt.  Andrew  W.  Berringer,  appl't. 
Same  agt.  William  Berringer,  appl't ;  Same  agt.  John  Kelly,  applt. 
The  Market  Bank,  respondent  agt.  Richard  Hartshorn,  appellant. 
Francis  Wiegand,  survivor,  &c.,  respondent  agt.  Max  Sichel  and  another,  appl'ts. 
Charles  F.  Wells  and  another,  appellants  agt.  Francis  Pierce,  respondent. 
G.  Fred.  Reed,  appellant  agt.  The  Board  of  Education,  &c.,  respondent. 
The  Mutual  Benefit  Insurance  Co.,  appellants  agt.  The  Roard  of  Supervisors  of 

the  City  and  County  of  New  York,  respondents.  (23  Barb.  312 ;  2  Abb.  N.  8. 233. ) 
Same  agt.  Same. 
The  People  ex  rel.  The  Commissioners  for  the  erection  of  a  Public  Market  in  the 

City  of  New  York,  respondents  agt.  The  Common  Council  of  the  City  of  New 

York,  appellants.     (45  Barb.  473 ;  30  How.  327.) 

In  the  matter  of  the  Receivership  of  the  Columbian  Insurance  Company. 
Esop  Kinne,  appl't  agt.  The  City  of  Syracuse,  resp't  (30  Barb.  349). 
William  H.  Kenzel,  resp't  agt.  Edwin  R.  Kirk  et  al.,  appl'ts.     (37  Barb.  113  ;  22 

Sow.  184;  32  How.  269.) 

Robert  Coleman  respondent  agt.  Aaron  H.  Bean,  appellant. 
George  A.  Simonds,  resp't  agt.  George  Law,  appellant. 
Jesse  Sammis,  appellant  agt.  Hugh  McLaughlin,  respondent. 
Isabella  Draper,  respondent  agt.  Joseph  Stouvenil,  appellant. 
Cornelius  Bentley,  respondent  agt.  George  W.  Van  Derheyden,  appellant. 
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The  Merchants'  Bank  of  New  Haven  agt.  George  Bliss  and  another,  respondents 

(22  How.  365). 

Louis  Guillandsan,  appellant  agt.  James  Howell  and  another,  respondents. 
Hamilton  Murray,  respondent  agt.  Abram  M.  Binninger  and  another,  appellants. 
Henry  Rorback,  respondent  agt.  Almus  Stebbins,  appellant. 
Frederick  8.  Cozzens,  respondent  agt.  Alvin  Higgins,  appellant. 
David  Ogden,  respondent  agt.  The  New  York  Mutual  Insurance  Company. 
Thomas  Kelly,  respondent  agt.  David  Tilton,  appellant. 
Worden  Heseredt,  receiver,  &c.,  respondent  agt.  Stephen  Williams  et  al.,  appl'ts. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  tlie  event. 
John  Schultz  and  another,  appellants  agt.  William  Schultz  et  al.,  respondents. 
Philip  S.  Staats  et  al.,  executors,  &c.,  appellants  agt.  The  Hndson  River  Railroad 

Company,  respondents.     (39  Barb.  289  ;  23  How.  463.) 
Daniel  Pixleyr  appellant  agt,  Ralph  Clark  et  al.,  resp'te  (32  Barb.  268). 
James  Morgan  et  al.,  respondents  agt.  Edward  King  et  al.,  appl'ts  (30  Barb.  9). 
The  Buffalo  City  Bank,  appellants  agt.  Hiram  E.  Howard,  et  al.,  resp'ts. 
Mary  Hoag  et  al.,  appellants  agt.  Cyrus  Hoag  et  al.,  respondents. 
Ellis  K.  Powers,  respondent  agt.  John  Price,  appellant. 

Judgment  of  supreme  court  reversed,  and  judgment  or  decree  of  the  surrogate 
affirmed,  with  costs.         . 

David  L.  Gardner,  appl't  agt.  Julia  G.  Tyler,  resp't.     (25  How.  215  ;  16  Abb.  17.) 

Judgment  affirmed,  with  costs  of  aU  parties  to  be  paid  out  of  the  estate  of  George 
Lovett,  deceased. 

Robert  Lovett,  executor,  &c.,  respondent  agt.  Mary  Kingsland  et  al.,  respondents, 
Augusta  Gillender  and  Eccles  Gillender,  executor,  &c.,  appl'ts  (44  Barb.  560). 

Order  appealed  from  reversed  with  costs,  and  order  granted  restoring  Ella  HaU  to 
the  possession  of  the  mortgaged  premises. 

William  Chamberlain,  executor,  &c.,  respondent  agt^  Young  Chotes  et  al.,  appl'ts 
(42  Barb.  481). 

Order  granting  new  trial  reversed,  and  judgment  of  special  term  affirmed  with  costs. 
The  People  ex  rel.  John  McConvill,  and  John  McConvill,  respondents  agt.  Isaac 
appellant  (46  Barb.  340). 


Order  granting  a  new  trial  affirmed,  and  judgment  absolute  for  defendant,  with 

costs. 

Elijah  H.  Kimball,  executor,  &c.,  appl't  agt.  Richard  B.  Connoly,  resp't. 
David  Owen  and  another,  appl'ts  agt.  The  Hudson  R.  R.  Co.,  resp'ts. 

Order  of  general  term  reversed,  and  order  of  special  term  affirmed,  with  costs. 
Joseph  H.  Williams,  appellant  agt.  James  Herron,  respondent. 
The  People  ex  rel.  Peter  Cunningham  et  al.,  respondents  agt.  Isaac  Roper  et  aL, 

assessors,  &c.,  appellants. 

Order  granting  new  trial  reversed,  and  judgment  on  verdict  affirmed,  with  costs. 
John  E.  Tallman,  appl't  agt.  The  Atlantic  Fire  and  Marine  Insurance  Company, 
respondents  (29  How.  71). 

Judgment  in  eachofihe  four  following  cases  affirmed  with  costs  —  and  proceedings 
in  tost  entitled  cause  affirmed,  with  costs. 

The  Board  of  Excise  in  and  for  the  Metropolitan  District,  respondent  agt.  John 
Baiue,  appellant. 
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The  Same  agt.  John  F.  Currier,  appellant. 

John  Baine,  appellant  agt.  Jackson  S.  Schultz  et  al.,  respondents. 

William  Burke,  appellant  agt.  The  Same. 

The  People  ex  rel.  Ketchum,  appellant  agt,  James  H.  Cornwell,  respondent. 

Order  granting  new  trial  reversed,  and_  judgment  on  report  of  referee  affirmed, 

with  'costs. 

Dennis  McMahon,  assignee,  &c.,  appellant  agt.  Thomas  E.  Allen,  respondent. 
(34  Barb.  56  ;  22  How.  193  ;  18  Abb.  292  ;  32  How.  313.) 

Judgment  affirmed,  with  the  modifications  as  contained  in  the  opinion  of  Judge  LEON- 
ARD. Judgment  to  be  settled  by  Judge  HUNT.  No  costs  on  this  apj>ealt<i  either 
party. 

Timothy  Caster  and  an'r,  respondents  agt.  Oliver  M.  Shipman  and  an'r,  appl'ts. 

Judgment  affirmed  with  costs  to  the  plaintiff,  with  a  modification  striking  out  from  the 
judgment  the  words  "  that  the  surplus  moneys,  if  any  there  be,  arising  from  such  zales, 
belongs  one-half^  to  Egbert  Bement,  and  the  other  half  to  the  said  Hyde  and  Everitt,v 
and  insert  in  lieu  tliereof  "  that  said  surplus  moneys,  if  any  there  be,  be  brovaht  into 
the  supreme  court,  to  abide  its  further  order."  And  that  no  costs  on  the  appeal  be 
allowed  to  either  of  tlie  defendants  as  against  the  others. 

Joseph  Smart,  respondent  agt.  Egbert  Bement  and  wife,  et  al.,  appellants. 
•      Appeal  dismissed,  with  costs. 

Harriet  E.  Butler,  administratrix,  &c.,  respondent  agt.  William  Lee  and  another, 
appellants  (32  Barb.  75). 

Judgment  affirmed  with  costs,  and  ten  per  cent  damages 

George  H.  Foster,  receiver,  &c.,  of  Albert  Priest,  respondent  agt.  Hodman  M. 

Price,  appellant. 

Joseph  E.  Sears,  respondent  agt.  Joseph  Conner,  appellant. 
Catharine  Bissell,  respondent,  agt.  Hiram  Studley,  appellant. 
Ethan  E.  Pratt,  respondent  agt.  Deraas  Strong,  appellant. 
The  People,  &c'.,  respondent  agt.  John  Kolb  and  another,  appellants. 
John  D.  Matterson,  respondent  agt.  The  New  York  Central  E.  E.  Co.,  appellants. 
Thomas  L.  Boutellier,  respondent  agt.  Samuel  A.  Warren,  appellant. 

Re-argument  ordered 

Hu'gh  McCrossen,  respondent  agt.  Abram  Thorn,  appellant. 
The  Irving  Bank  in  N.  Y.,  respondent  agt.  James  Wetherald  and  another,  appel- 

lants X34  Barb.  353). 

The  New  York  Life  Insurance  and  Trust  Co.,  app't  agt.  Isaac  Covert  et  al.,  resp'ts. 
Thomas  Beals,  executor,  &c.,  appeUant  agt.  The  Home  Insurance  Company, 

respondent  (36  Barb.  614). 
Sarah  L.  Cook,  &c.,  respondent  agt.  Samuel  M.  Meeker  and  others,  appellants 

(42  Barb.  533). 

Thomas  Clark,  respondent,  agt.  Eighth  Avenue  R.  E.  Co.,  appl'ts  (32  Barb.  657). 
James  H.  Seguine,  appeUant  agt.  Henry  8.  Seguine  and  others,  respondents, 

Judgment  affirmed  with  costs,  and  five  per  cent  damages. 
Zenas  S.  Crane,  respondent  agt.  Eoderick  Price,  impleaded,  &c.,  appellant. 

Order  appealed  from  affirmed,  with  costs. 

The  People  ex  rel.  Hinds,  resp'ts  agt.  William  C.  Davison,  supervisor,  &c.,  appl't. 
The  People  ex  rel.  respondents  agt.  Peter  H.  Mitchell  and  others,  appellants. 
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Judgment  reversed,  and  judgment  on.  report  of  referee  affirmed,  with  costs. 
Nathan  Marco  and  another,  appellants  agt.  The  London  and  Liverpool  Life  and 
Fire  Insurance  Company,  respondent. 

Judgdment  appealed  from  affirmed,  with  a  modification  that  the  judgment  on  the  report 
of  the  referee  be  affirmed  with  costs,  and  costs  of  this  appeal  to  be  paid  by  the  appel- 
lant Van  Vranken. 

David  D.  Campfiell,  respondent  agt.  William  Van  Vranken  et  al.,  appellants. 

Order  granting  new  trial  affirmed,  with  costs,  and  judgment  absolute  for  plaintiff  for 
the  amount  of  plaintiff's  damages  as  ascertained  at  the  trial,  witii  interest  thereon 
from  that  day,  with  costs. 

James  G.  Shepherd,  resp't  agt.  The  Buffalo  and  N.  Y.  and  Erie  R.  R.  Co.,  appl'ts. 


DECISIONS  RENDERED  APRIL,  1867. 

Judgments  affirmed,  with  costs. 

The  People  &c.,  respondents  agt.  Benjamin  Brandreth  et  al.,  appellants. 

In  re  Petition  of  Clark,  appellant   agt.  Chillian   Ford,  admininistrator,  &c., 
respondent. 

Samuel  Colt,  executor,  &c.,  respondents  agt.  The  Lewistown  Railroad  Company, 
appellant. 

William  B.  Renwick  and  another  agt.  The  New  York  Central  Railroad  Company, 
appellants. 

Myles  Sheridan,  administrator,  &c.,  respondents  agt.  The  Brooklyn  City  and  New- 
town  Railroad  Company,  appellants. 

John  A.  Merritt,  respondent  agt.  George  A.  Bartolick,  administrator,  &c. 

Stephen  Brush,  executor,  &c.,  respondents  agt.  William  Lee  and  another,  appl'ts. 

The  Artisans'  Bank,  respondent  agt.  Charles  E.  Backus,  appl't.    (31  How.  242.) 

The  People  ex  rel.  McMullen,  appellants  agt.  Wm.  S.  Shephard  et  al.,  commis- 
missioners,  &c.,  respondents. 

Cornelius  Vanderzee  and  another  agt.  John  B.  Vanderzee,  appl't.     (30  Barb.  331.) 

Richard  P.  Bruff,  executor,  &c.,  agt.  Hippolyte  Mali  and  another,  appellants. 

Thomas  Clark,  resp't  agt.  The  Eighth  Avenue  Railroad  Co.     (32  Barb.  657.) 

The  People  ex  rel.  Ernest  Fielder,  appellants  agt.  James  Mead,  Jr.,  Supervisor,  &c. 

The  New  York  and  N.  H.  R.  R.  Co.  agt.  Ketchum  &  Bement,  survivors  of  Rogers, 
impleaded,  &c.,  respondents. 

Charles  Kelsey,  appellant  agt.  Gamaliel  King  et  al.     (32  Barb.  410.) 

Henry  W.  Ward,  appellant  agt.  Elisha  Ruckman^  respondent.     (23  How.  330). 

Michael  Fay,  respondent  agt.  George  O'Neil,  appellant. 

Samuel  H.  Hartshorne,  respondent  agt.  The  Union  Mutual  Insurance  Company. 

The  Mechanics'  Bank  of  the  City  of  New  York  agt.  John  Straiton  et  al.  appl'ts. 

William  M.  MaUory,  respondent  agt:  The  Tioga  R.  R.  Co.     (39  Barb.  488.) 

Peter  McLaren,  appellant  agt.  Martin  McMartin,  administrator,  &c. 

Alexander  L.  Shaw,  appellant  agt.  William  V.  Smith,  respondent. 

Eunice  Parker,  appellant  agt.  Porter  McCluer,  respondent. 

George  R.  Thompson,  appellant  agt.  Moses  Chamberlain,  respondent. 

Loren  L.  Tompkins,  respondent  agt.  Titus  Ives,  appellant. 

Phiueas  L.  Ely,  successor,  &c.,  agt.  The  Board  of  Supervisors  of  Niagara  County 

Samuel  J.  Rockwell,  by  guardian,  agt.  Gruden  H.  Brown,  appellant. 
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James  F.  Main,  respondent  agt.  George  W.  Niles,  appellant  ;  Same  agt.  Same. 
Serena  Ferris,  respondent  agt.  The  Union  Ferry  Company  of  Brooklyn. 
Joseph  Barton,  respondent  agt.  The  City  of  Syracuse.     (37  Barb.  292). 
The  Bank  of  Auburn,  respondent  agt.  Lewis  Putnam,  President  of  the  Farmers' 

and  Mechanics'  Protection  Company  of  Weedsport. 
Charles  Wall  et  aL,  appellants  agt.  The  Home  Insurance  Company. 
Joseph  Stringham,  appellant  agt.  The  St.  Nicholas  Insurance  Company,  resp't. 
Hannah  Tobias,  appellant  agt.  Ann  E.  Cohn  and  another. 
The  People,  &c.,  plaintiffs  in  error  agt.  Henry  F.  Moring,  defendant  in  error. 
Margaret  P.  Bunn,  executrix,  &c.,  respondent  agt.  Wm.  Vaughan,  appellant. 
Joseph  Sanford  and  wife,  respondents  agt.  Noah  Norris,  appellant. 
Charles  A.  Gram  et  aL,  appellants  agt.  The  Kussian  Evangelical  German  Society 

et  al.,  respondents. 

The  judgments  of  tlie  oyer  and  terminer  and  of  the  supreme  court  reversed,  and  the 
conviction  being  in  the  opinion  of  this  court  legal  and  regular,  the  record  is  remitted  to 
the  end  that  the  oyer  and  terminer  of  Livingston  county  sentence  the  plaintiff  in  error 
to  suffer  death  for  the  crime,  whereof  he  stands  convicted,  and  that  he  be  confined  at  hard 
labor  in  the  state  prison  at  Auburn,  until  such  punishment  of  death  shall  be  inflicted. 

Robert  McKee,  plaintiff  in  error  agt.  The  People,  &c.,  defendants  in  error. 

Order  granting  new  trial  affirmed  and  record  remitted. 
The  People,  &c.,  plaintiffs  in  error  agt.  Eliza  Bryan,  defendant  in  error. 

Judgment  affirmed  and  recoird  remitted,  with  directions  to  execute  the  sentence. 
Aaron  M.  Davis,  plaintiff  in  error  agt.  The  People,  &c.,  defendants  in  error.    (45 
Barb.  494.) 

Order  appealed  from  reversed,  without  costs  of  this  appeal  to  either  party. 

The  People  ex  rel.  Bobertson  agt.  Benjamin  Ferris  et  aL,  respondents.  (41  Barb. 
121  ;  28  How.  193  ;  18  Abb.  64.) 

Judgments  affirmed,  with  costs,  and  ten  per  cent  damages. 

Laura  P.  Smith,  executrix,  &c.,  agt.  Russell  Martin  et  aL,  administrator,  &c. 
Mabel  Reynolds,  respondent  agt.  Schuyler  Reynolds,  appellant. 
Jerome  Phillips,  respondent  agt.  Isaac  Cary,  appellant. 
Samuel  W.  Wright,  respondent  agt.  Jacob  Saunders,  appellant. 
James  H.  Case,  respondent  agt.  Hiram  G.  Hotchkiss. 

Order  of  general  term  affirmed,  and  judgment  absolute  for  plaintiff,  and  supreme  court 
is  directed  to  ascertain  the  amount  due  plaintiff,  and  to  render  judgment  therefor  with 

COStJ. 

Sarah  L.  Cook,  infant,  &c.,  agt.  Samuel  M.  Meeker  and  Wm.  Conselyea,  appl'ts. 
(42  Barb.  533.) 

Order  appealed  from  affirmed,  with  costs. 
Alexander  S.  Diven,  receiver,  &c.,  appellants  agt.  Alfred  Lee  and  Thomas  Lee, 

executors,  &c.,  and  another. 
The  People  ex  rel.  Noell  agt.  Richard  Kingsland,  appellant. 

Order  granting  new  trial  affirmed,  and  judgment  absolute  for  the  defendants,  with  eosts. 
Ann  Curran,  administratrix,  &c.,  agt.  The  Warren  Chemical  and  Manufacturing 
Company,  respondents. 

Judgments  reversed,  and  new  trial  ordered;  costz  to  abide  the  event. 
Jarvis  N.  Lake,  appellant  agt.  The  Artisans'  Bank.     (17  Abb.  232.) 
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Charles  Kelsey,  appellant  agt.  Robert  M.  Ward  .et  al.    (33  Barb.  269 ;  42  Barb. 

582;  IGAbb.  98.) 

Abraham  B.  Van  Benthuysen  agt.  Milton  Sawyer  and  another,  respondents. 
The  People,  &c.,  agt.  Alden  Vilas  et  aL,  respondents. 
Wm.  J.  Blydenburgh,  executor,  &c.,  agt.  Horace  Thayer,  appellant. 
Darius  Perrin,  respondent  agt.  The  New  York  Central  B.  B.  Co.    (40  Barb.  65.) 
The  Commercial  Bank  of  Clyde,  appellant  agt.  ihe  Marine  Bank,  respondent. 
Samuel  H.  Smith,  respondent  agt.  Henry  L.  Babcock.  et  al. 
Wm.  A.  Husted  and  another  agt.  Daniel  H.  Craig,  appellant. 
John  G.  Richtmyer,  respondent  agt.  Benton  F.  Morse  et  al.,  appellants. 

Order  granting  new  trial  reversed,  and  judgment  on  verdict  affirmed,  with  cost*. 
Abraham  X.  Parker,  trustee.  &c.,  agt.  Benjamin  F.  Jarvis  et  al.,  respondents. 
Alexander  M.  Lawrence,  respondent  agt.  Ralph  Clark  et  al.,  appellants. 

Order  granting  new  trial  affirmed,  and  judgment  absolute  for  defendants,  with  costs. 
Allen  Comstock,  appellant  agt.  Samuel  Ames  and  another,  executors,  &c. 

Judgment  reversed,  and  judgment  for  defendants,  with  costs. 
The  People  ex  rel.  Peter  Cagger,  resp't  agt.  Thomas  Dolan  et  al.,  assessors,  &c. 

Order  of  general  term  appealed  from,  reversed,  without  costs  of  appeal,  either  to  the  gene- 
ral term  or  to  this  court,  and  the  order  of  June  term,  1859,  should  be  reversed,  and  the 
case  sent  bad  in  the  matter  of  accounting  to  the  accounting  referee,  Mr.  Parker,  unless 
the  plaintiff,  within  twenty  days  after  the  filing  of  tJie  remittitur  from  this  court,  stipu- 
lates to  remove  the  amount  reported  against  the  assignees,  Morton  &  Qaylord.  to  tlie  sum 
of  $1,127.80 ;  and  in  case  such  stipulation  is  given,  then  the  said  order  of  said  special 
term  is  affirmed  for  the  above  mentioned  sum,  with  interest  from  the  date  of  the  report. 

Charles  B.  Colburn,  appellant  agt.  Horace  Gaylord,  impleaded,  &c. 

Judgment  affirmed,  with  costs,  and  motion  to  dismiss  appeals  from  three;  order  granted, 

with  costs. 

Richard  M.  Hoe  and  another  agt.  Jesse  K.  Sanborn,  appellant.     (24  Haw.  26.) 

Order  granting  new  trial  reversed,  and  judgment  of  special  term  affirmed,  with  costs. 
The  Northwestern  Insurance  Company  agt.  Marshall  W.  Forward  et  al.,  resp'ts. 
Frederick  F.  Thompson,  appellant  agt.  Jane  Litchfield  and  another,  respondents. 

Judgment  affirmed,  with  costs  and  five  per  cent  damages. 
Charles  H.  Van  Deusen,  receiver,  &c.,  agt.  Darnel  Worrell,  appellant. 
Harvey  F.  Auberry,  respondent  agt.  Josiah  M.  Fiske,  appellant. 

Order  granting  new  trial  reversed,  and  judgment  on  report  of  referee  affirmed,  with  costs. 
John  B.  Trevor  and  another,  appellants  agt.  John  Wood  et  al.,  respondents. 
Henry  W.  Rosebrook,  appellant  agt.  William  R.  Densmore,  president,  &c. 

Judgment  reversed,  and  judgment  <>f  special  term  of  May  3d,  1862,  affirmed,  vnth  costs. 
Moses  Chamberlain,  appellant  agt.  Jane  K.  Dempsey,  impleaded,  &c.     (23  How. 
356;  15  Abb.  1.) 

Writ  of  Error  dismissed,  with  costs. 
James  G.  King  and  another,  pl'3's  in  error  agt.  Tne  Mayor,  &c.,  def'ts  in  error. 

Judgment  reversed,  and  judgment  on  verdict  for  plaintiff,  vrith  costs. 
George  H.  Cisco,  appellant  agt.  Marshall  0.  Roberts,  respondent. 

Judgment  reversed,  and  new  trial  ordered  on  plaintiff's  appeal;  costs  to  abide  tlie  event 

The  defendants  appeal  dismised,  with  costs. 
Calvin  Day  et  al.  appellants  agt.  Thomas  P.  Saunders,  respondent. 


* 
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